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LAW  OF  EXECUTIONS. 
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§  251.  The,  Writ  First  Delivered  must  be  First 
Xievied. — Before  the  officer  succeeds  in  making  a  levy, 
several  writs  against  the  defendant  may  come  into  his 
hands.  Under  such  circunlstances,  it  is  the  duty  of  the 
officer  to  preserve  the  priority  of 'the  respective  writs, 
and  to  give  preference  to  that  which  has  the  oldest  lien. 
In  those  states  where  executions  are  liens  from  the  date 
of  their  teste,  or  from  the  moment  of  their  delivery  to 
the  officer  for  service,  the  levy  of  a  junior  before  that 
of  a  senior  writ  might  not  be  of  serious  consequence, 
because  the  proceeds  of  the  sale  might,  notwithstanding 
the  levy  of  the  junior  writ,  be  distributed  among  the 
execution  creditors  in  accordance  with  the  rank  of  their 
respective  writs.^  In  those  states  where  the  lien  of  an 
execution  is  dependent  on  its  levy,  the  officer  must 
always  be  careful  to  levy  the  writs  in  the  order  in 
which  they  have  been  placed  in  his  hands,  unless  his 
duty  in  this  respect  is  changed  by  directions  from  the 
parties  having  control  of  the  writs.^  This  rule  has 
been  so  inflexibly  applied  as  to  take  away  from  the 
holder  of  the  junior  writ  all  incentive  to  diligence  in 
discovering  property  subject  to  execution.  For  not-- 
withstanding  the  discovery,  by  the  plaintifi"  in  a  junior 
writ,  of  property  before  unknown  to  the  sheriff,  it  has 
been  held  that  he  cannot  reward  this  superior  diligence, 
but  must  first  levy  on  the  writ  first  received.^  If,  how- 
ever, the  officer  levies  the  junior  execution  first,  it  ob- 

1  See  §  196;  McMahan  v.  Hall,  36  Tex.  59;  Tabb  v.  Harris,  4  Bibb,  29;  7 
Am.  Deo.  732. 

2  Bragg  V.  State,  30  Ind.  427;  Love  u.  Williams,  4  Pla,  126;  Ruat  v.  Pritoh- 
ett,  5  Harr.  (Del.)  260;  Commonwealth  v.  Straton,  7  J.  J.  Marsh.  92;  Heenau 
V.  Evans,  4  Scott  N.  R.  2;  1  Dowl.,  N.  S.,  204;  Walker  v.  Anderson,  31  Tex. 
646;  Arberry  v.  Noland,  2  J.  J.  Marsh.  422;  Million  v.  Commonwealth,  1  B. 
Hon.  3^2;  36  Am.  Dec.  580;  Impey  on  Sheriffs,  117;  Ohlson  v.  Pierce,  55  Wis. 
205. 

» Knox  V.  Webster,  18  Wis.  406;  86  Am.  Deo.  779. 
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tains  priority  over  other  writs  previously  in  his  hands, 
y/hen  the  lien  of  two  or  more  writs  is  dependent  upon 
levies  made  thereunder,  the  dates  of  their  respective 
levies  must  be  regarded  irrespective  of  the  dates  of  the 
writs,  and  of  the  times  of  their  reception  by  the  oflBcer. 
The  duty  of  the  officer  to  levy  the  writs  in  the  order 
of  their  reception  is  not  equivalent  to  an  actual  levy 
in  such  order.  He  may,  therefore,  give  precedence  to 
a  writ  by  levying  it  out  of  its  order  ;^  and  by  so  doing 
he  would  doubtless  become  answerable  to  the' holder  of 
a  prior  writ  for  his  neglect  to  levy  it  before  levying 
under  the  subsequent  writ.  Precedence  may  in  effect 
be  given  to  a  junior  writ  by  the  direction  of  the  judg- 
ment debtor.  Thus  every  debtor  has  an  unquestionable 
right  to  prefer  one  creditor  to  another;  or  when  making 
a  payment  to  a  creditor  having  two  or  more  demands 
against  him,  to  direct  upon  which  of  these  demands  it 
shall  be  credited.  The  delivery  of  executions  to  an 
officer  does  not  impair  this  right.  The  debtor  may,  not- 
withstanding, make  payments  on  any  one  of  the  writs; 
and  a  payment  made  by  him  upon  a  junior  writ  cannot 
be  applied,  contrary  to  his  directions,  towards  the  satis- 
faction of  another  though  senior  writ.^ 

§  353.  Of  the  Diligence  Which  the  0£&cer  must 
Exercise  in  Making  Levies. — The  object  of  plaintiff 
in  putting  his  writ  in  the  hands  of  a  sheriff  or  consta- 
ble is,  that  property  of  the  defendant  may  be  seized 
and  held  to  satisfy  the  exigencies  of  the  writ.  The 
duty  of  the  officer,  independent  of  all  instructions,  is 
to  proceed  to  make  this  seizure.     If  he  fails  to  exer- 

'  Johnson  v.  Gorham,  6  Cal.  195;  65  Am.  Pec.  501;  Million  v.  Commoif 
wealth,  1  B.  Mon.  310;  36  Am.  Dee.  580. 

'  Rudy  V.  Commonwealth,  35  Pa.  St.  166;  73  Am.  Dec.  330. 
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cise  reasonable  care  and  energy  in  the  performance 
of  this  duty,  he  is  liable  on  his  official  bond  for  all 
damages  which  the  plaintiff  may  suffer  from  such 
failure.*  Unless  the  plaintiff  interferes  with  the  con- 
trol of  the  writ,  the  officer  has  full  authority  to  act, 
and  is  responsible  both  for  miscoaduct  and  for  inaction.^ 
Whenever  the  sheriff  seeks  to  justify  his  inaction  by 
pleading  that  it  was  occasioned  by  the  plaintiff,  he  as- 
sumes the  affirmative,  and  must  support  it  by  a  pre- 
ponderance of  evidence.*  On  receiving  the  writ,  the 
officer  should,  as  soon  as  his  other  duties  will  permit,* 
proceed  to  make  a  levy  upon  property  •  sufficient  to 
satisfy  the  execution.  If  he  fails  to  make  any  levy,  or 
if,  through  his  delay  in  levying,  the  debt  is  lost,  he  is 
responsible  to  the  plaintiff  for  all  the  actual  damages 
occasioned  by  his  non-feasance.®     In  characterizing  the 

»  Sherrill  u.  Shuford,  10  Ired.  200;  Watkinson  v.  Bennington,  12  Vt.  404; 
Neal  V.  Price,  11  Ga.  297;  Lawson  v.  State,  5  Eng.  28;  50  Am.  Deo.  238;  An- 
drews V.  Keep,  38  Ala.  315;  Griffin  f.  Isbell,  17  Ala.  184;  Barnard  v.  Ward,  9 
Masa.  269;  Kimball  v.  Davis,  19  Me.  310;  Lowe  v.  Ownby,  49  Mo.  71;  Kit- 
tredge  v.  Bellows,  7  N.  H.  339;  Dorrance  v.  Commoawealth,  13  "Pa.  160; 
Ross  V.  Cave,  49  Mo.  129;  Williams  v.  Lowndes,  1  Hall,  579;  Frost  v.  Dongal, 
1  Day,  128;  Commonwealth  v.  Coutner,  18  Pa.  St.  439;  Bowman  v.  Cornell,  39 
Barb.  69;  Weld  v.  Bartlett,  10  Mass.  474;  Wakefield  v.  Moore,  65  Ga.  268. 

2  Garrett  v.  Hamblin,  11  Smedes  &  M.  219. 

'  Bank  of  Pennsylvania  v.  Potius,  10  Watts,  148. 

*  Commonwealth  v.  Gill,  14  B.  Mon.  20;  State  v.  Porter,  1  Harr.  (Del.)  126. 

*  Clifton  V.  Hooper,  6  Q.  B.  468;  8  Jur.  958;  14  L.  J.  Q.  B.  1;  Davidson  v. 
Waldron,  31  lU.  121;  83  Am.  Deo.  206;  Miller  v.  Commonwealth,  5  Pa.  St. 
294;  Baker  v.  Bower,  44  Ga.  14;  State  ^.  Miller,  48  Mo.  251;  Bank  of  Hart- 
ford V.  Waterman,  26  Conn.  332;  McKinney  v.  Craig,  4  Sneed,  577;  Douglass 
«.  Baker,  9  Mo.  41;  Carville  v.  Parkins,  3  Stark.  163;  Palmer  v.  Gallup,  16 
Conn.  562;  Parker  *  Peabody,  56  Vt.  221;  Bank  of  Rome  v.  Curtiss,  1  Hill, 
273;  Terrell  v.  Fisher,  10  Week.  Rep.  796.  That  the  officer's  term  of  office 
would  expire,  in  four  days  is  no  excuse  for  not  levying  a  writ.  State  v.  Rob- 
erts, 7  Halst.114;  21  Am.  Dec.  622.  An  officer  may  decline  to  levy  because 
cause  the  property  will  not  sell  for  enough  to  pay  expenses  of  the  sale,  but  he 
is  liable  if  his  so  declining  is  occasioned  by  his  fraud,  or  by  a  mistake  in  re- 
gard to  the  value  of  the  property.  In  re  Mowry,  12  Wis.  52.  If  the  plaintiff 
was  not  injured  by  the  delay,  he  can  recover  nothing  from  the  officer. 
Markle  v.  Thomas,  13  U.  C.  Q.  B.  321. 
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attention  which  the  ofl&cer  must  give  to  the  levy  of  a 
writ  in  his  hands,  the  courts  have  employed  terms  not 
entirely  synonymous,  and  therefore  indicating  that 
some  of  them  are  more  exacting  than  others.  Thus 
some  courts  have  said  that  he  must  use  "diligence";^ 
others,  that  he  must  use  "due  diligence";^  and  a  still 
greater  number,  that  he  must  exercise  ordinary  and 
reasonable  diligence.^  He  is  not  required  to  execute 
any  one  writ,  regardless  of  other  public  duties  imposed 
upon  him  by  law,  but  he  must  proceed  to  display  such 
skill  and  prudence  as  a  reasonable  man  would  employ 
in  like  circumstances.* 

What  constitutes  such  diligence  is  a  question  of  fact 
for  the  jury ;  ^  and  to  assist  them  in  the  solution  of  this 
question,  the  jury  must  consider  all  the  facts  attending 
each  particular  case.  Among  the  most  material  of  the 
facts  thus  to  be  considered  are  the  information  which 
the  officer  actually  possessed,  the  means  by  which  this 
information  would  have  been  extended,  the  press  of 
other  official  duties,  and  the  various  hindrances  which, 
without  his  fault,  may  have  impeded  his  progress. 
The  issue  most  frequently  to  be  tried  in  actions  against 
officers  for  not  levying  process  is  this :  Did  the  defend- 
ant in  execution  have  property  of  which  the  officer,  by 

»  Hunter  v.  PhiUips,  56  Ga.  634;  Wakefield  v.  Moore,  65  Ga.  268;  Henry  v. 
Commonwealth,  107  Pa.  St.  361. 

"  Hallett  V.  Lee,  3  Ala.  28;  Andrews  v.  Keep,  38  Ala.  315;  Harris  v.  Mur- 
free,  S4  Ala.  161;  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B.  210. 

^  Trigg  V.  McDonald,  2  Humph.  386;  Barnes  v.  Thompson,  2  Swan,  313; 
State  V.  Porter,  1  Harr.  (Del.)  126;  Commonwealth  v.  Gill,  14  B.  Mon.  20; 
Hutohings  v.  Ruttan,  6  U.  C.  C.  P.  452;  State  u.  Leland,  82  Mo.  260;  Elmore 
V.  Hill,  46  Wis.  618;  Hodgson  v.  Lynch,  5  I.  R.  C.  L.  353;  Force  v.  Gardner, 
43  N.  J.  L.  417;  Stroutii.  Pennell,  74  Me.  260;  People  v.  Palmer,  46  111.  398; 
9.")  Am.  Dec.  41 8,  smd  note.     See  arUe,  §  107^ 

*  Crosby  v.  Hungerford,  59  Iowa.  712;  Whitney  v.  Butterfield,  13  Cal.  336; 
73  Am.  Deo.  584. 

*  Finnigan  v.  Jarvis,  8  U.  C.  Q.  B.  210. 
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the  exercise  of  reasonable  diligence,  could  have  had 
knowledge,  and  upon  which  a  seizure  could  have  been 
made?  No  doubt  a  prudent  plaintiff  would,  on  deliv- 
ering the  writ  to  the  officer,  take  pains  to  inform  him 
where  property  subject  to  the  writ  could  be  found, 
and  would  at  all  times  co-operate  with  the  officers  in 
their  attempts  to  execute  the  v/rit.  The  plaintiff  who 
pursues  this  course  places  the  officer  in  such  a  position 
that  his  failure  to  at  once  proceed  to  levy  gives  rise  to 
a  presumption  of  negligence.^  But  the  plaintiff  is  not 
bound  to  pursue  this  course.  He  need  only  place  the 
writ  in  the  officer's  hands  for  service.  Thie  officer 
must  then  make  reasonable  search  and  inquiry.  If 
such  search  and  inquiry  would  have  discovered  prop- 
erty, their  omission  cannot  be  excused  by  showing  that 
the  plaintiff  neglected  to  point  out  anything  upon 
which  a  levy  could  be  made.^  If  the  officer  has  in  his 
hands  the  proceeds  of  property  sold  under  an  attach- 
ment, he  is  bound,  without  any  special  direction  or 
request,  to  apply  them  to  the  satisfaction  of  the  execu- 
tion when  it  comes  into  his  hands.^  Of  course  it  may 
happen  that  the  defendant  has  property  subject  to 
execution  of  which  the  officer  remains  blamelessly 
ignorant.  Hence  the  officer  is  never  liable  for  the 
result  of  his  ignorance  when  its  existence  is  consistent 

1  Kimball  v.  Davis,  19  Me.  310;  Abbott  v.  Jacobs,  49  Me.  319;  Hunter  v. 
Phillips,  56  Ga.  634;  Smith  v.  Judkins,  60  N.  H.  127. 

'  Hutchings  v.  Ruttan,  6  U.  C.  C.  P.  452;  Fisher  v.  Gordon,  8  Mo.  386; 
Tomlinson  v.  Rowe,  HiU  &  D.  410;  Bell  v.  Common-wealth,  1  J.  J.  Marsh. 
551;  Dean  of  Hereford  v.  Macknamara,  5  Dowl.  &  R.  95;  Albany  City  Bank 
V.  Dorr,  Walk.  Ch.  317;  Batte  ■^.  Chandler,  53  Tex.  613;  Lucier  v.  Pierce,  60 
N.  H.  13.  A  delay  to  levy  the  writ  for  four  days  entitles  the  plaintiff  to 
recover  for  injuries  suffered  in  consequence  of  such  d^ay.  Elmore  v.  Hill,  51 
Wis.  365.  See  Heam  v.  Parker,  7  Jones,  150;  Lindsay  v.  Armfield,  3  Hawks, 
548;  14  Am.  Deo.  603. 

'  Lucier  v.  Pierce,  60  N.  H.  13. 
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with  the  exercise  of  ordinary  diligence  on  his  part.^ 
Possession  of  property  is  always  prima  facie  evidence 
of  ownership.  When  an  officer  sees  a  defendant, 
against  whom  he  holds  an  execution,  in  the  possession 
of  property,  it  is  his  duty  to  make  a  levy,  unless  he 
knows  that  the  apparent  is  different  ffom  the  real 
ownership.  The  supreme  court  of  Missouri,  in  con- 
sidering this  question,  has  given  its  general  views  in 
regard  to  the  liability  of  sheriffs  for  not  levying  pro- 
cess. We  make  the  following  quotation  from  its 
opinion,  though  it  is  probably  more  favorable  toward 
the  officers  than  are  the  other  authorities  upon  the 
same  subject:  "If  they  had  property  when  the  exe- 
cution was  placed  in  the  hands  of  the  sheriff,  which  he 
could  have  found  by  the  exercise  of  reasonable  dili- 
gence, it  was  his  duty  to  levy  it,  and  failing  in  this,  he 
became  liable.  But  his  liability  must  depend  upon 
the  establishment  of  the  fact,  by  positive  or  circum- 
stantial evidence,  that  he  had  knowledge  of  property 
owned  by  the  execution  debtor,  subject  to  execution, 
and  on  which  he  could  make  the  levy,  or  a  knowledge 
of  such  facts  as  should  cause  him  to  make  exertions 
to  find  the  property.  Possession  of  personal  property 
being  prima  fade  evidence  of  ownership,  whenever  it  is 
shown  that  the  sheriff  had  knowledge  that  the  dcfend- 
ent  in  execution  was  possessed  of  personal  property, 
and  he  fails  to  levy  upon  it,  the  burden  of  proof  falls 
upon  him  to  show  that  the  property  was  not  subject 
to  execution."^  There  may  exist  reasons  why  special 
diligence  should  be  exercised  in  a  particular  case.  If 
the  existence  of  such  reasons  are  brought  home  to  the 
knowledge  of  the  officer,  he  must  govern  his  actions 

I  Barnes  v.  Thompaon,  2  Swan,  313.         "  Taylor  v.  Wimer,  30  Mo.  129. 
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accordingly.  He  is  required,  if  possible,  to  make  an 
immediate  levy,  where  he  has  reason  to  judge  a  delay 
to  be  fraught  with  probable  danger.^  If  the  ofBcer 
attempts  to  excuse  himself  for  not  making  a  levy,  he 
must  show  reasonable  diligence  on  his  part.  He  must 
not  return  the  writ  without  making  inquiries  to  ascer- 
tain whether  defendant  had  any  property  subject  to 
it.^  These  inquiries  should  be  made  at  the  residence 
of  the  defendant,  and  not  on  the  street,  or  at  other 
places  where  neither  property  nor  reliable  information 
is  likely  to  be  found.*  He  is  not  excused  because  of 
a  mistake  in  the  initials  of  defendant's  name  in  the 
writ,*  nor  by  his  mistaken  belief  that  property  in  the 
possession  of  defendant  was  exempt  from  execution." 
If  he  claims  that  property  was  exempt,  the  onus  pro- 
bandi  rests  upon  him.^  A  levy  must  not  be  made  on 
a  non-judicial  day.  Thus  the  service  of  writs,  in  civil 
cases,  on  Sundays  has  always  been  regarded  as  invalid.' 
So  it  has  been  held,  in  one  case,  that  an  officer,  in  the 
absence  of  any  special  urgency,  was  not  justified  in 
making  a  levy  at  a  late  hour  in  the  night.* 

§  253.  Inadequate  and  Excessive  Levies. — An 
officer  charged  with  the  execution  of  final  process 
should  at  once  levy  upon  property  sufficient  to  satisfy 
it.     By  so  doing  he  is  sure  to  escape  the  censure  and 

'  Tucker  v.  Bradley,  15  Conn.  46. 

'  Henry  v.  Commonwealth,  107  Pa.  St.  361. 

»  Hinmaa  v.  Borden,  10  Wend.  367;  25  Am.  Dec.  568;  Parks  v.  Alexander, 
7  Ired.  412.   ' 

*  Langley  v.  Wynn,  70  Ga.  430. 

'  Abbott  V.  Gillespy,  75  Ala.  180. 

«  Terrell  v.  State,  66  Ind.  570. 

'  Bland  v.  Whitfield,  1  Jones,  122;  Van  Vechten  v.  Kelsey,  12  Johns,  178; 
Butler  V.  Kelsey,  15  Johns.  177;  Field  v.  Park,  22  Johns.  140. 

"  State  V.  Thackam,  1  Bay,  358. 
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responsibility  likelj--  to  arise  from  a  needless  delay  in 
the  performance  of  his  duties.  But  on  many  occasions 
it  is  not  possible  to  find,  at  one  time  and  in  one  place, 
property  sufficient  to  satisfy  the  exigencies  of  the  writ. 
In  such  cases,  several  separate  seizures  are  unavoidable. 
The  officer  must  first  levy  upon  the  property  first 
found,  and  must  proceed  to  make  such  additional  levies 
as  may  be  necessary  to  enforce  full  payment  of  his 
writ.  But  even  where  the  officer,  in  the  first  instance, 
finds  sufficient  property,  various  causes  may  arise 
prompting  him  to  .levy  upon  a  part  only.  The  levy 
upon  this  part  is  no  waiver  of  the  right  to  make  a  fur- 
ther levy  at  a  subsequent  period.  In  fact,  the  general ' 
rule  pre"ails,  without  exception,  that  an  officer,  not- 
withstanding his  prior  levy,  has  at  any  time  before  the 
return  day  the  power  to  make  such  further  seizures  as 
may  be  necessary  to  satisfy  the  plaintifi"s  debt.^ 

It  is  the  duty  of  the  officer,  on  the  one  hand,  to  avoid 
making  an  inadequate,  and  on  the  other  hand,  to  avoid 
making  an  excessive  levy.  For  an  error  of  conduct  in 
either  respect,  he  is  responsible  to  the  person  damaged. 
He  is  always  to  remember  that  the  writ  is  designed  as 
an  instrument  of  justice,  and  ought  not  to  be  made  an 
instrument  of  oppression.  In  order  that  his  levy  may 
not  be  inadequate,  he  should  calculate  the  value  of  the 
property  seized,  not  at  its  market  price,  but  at  the 
price  which  it  is  likely  to  produce  at  a  forced  sale,  at 
the  time  and  in  the  place  where  such  sale  is  to  be 
made.^     If,  having  ample  property  within  his  reach,  he 

•  Moses  V.  Thomas,  2  Dutch.  124;  Van  Waggoner  v.  Moses,  2  Dutch.  570; 
Denvrey  v.  Fox,  22  Barb.  522;  lud.  C.  R.  W.  Co.  v.  Bradley,  15  Ind.  23;  Mar- 
shall V.  Morris,  13  Ga.  18.5;  Pugh  v.  Callaway,  10  Ohio  St.  488. 

2  French  v.  Snyder,  30  111.  339;  83  Am.  Dec.  193;  Lawson  v.  State,  5  Eng. 
28;  50  Am.  Deo.  238;  Governor  v.  Powell,  9  Ala.  83;  Griffin  v.  January,  8 
Ala.  625.  • 


§253  OF  LEVIES  UPON  PERSONAL  PROPEKTY.  794 

makes  a  levy  which  proves  —  by  the  test  we  have  just 
laid  down  —  to  be  inadequate,  he  is  responsible  to  the 
plaintiiF,^  unless  the  inadequacy  has  resulted  from  an 
unusual  depreciation  in  the  value  of  the  property, 
occurring  subsequently  to  the  levy.^  "  It  is  no  doubt 
the  duty  of  an  officer,  in  levying,  to  take  property 
enough,  if  to  be  had,  to  satisfy  the  execution  in  his 
hands.  It  is  not  admitted,  however,  that  the  discharge 
of  his  duty  requires  him,  at  his  peril,  to  seize  on  prop- 
erty to  an  extent  sufficient,  when  it  is  disposed  of  by 
public  sale,  to  raise  in  any  event  a  sum  sufficient  for 
this  purpose.  In  the  performance  of  this  duty  he 
must  exercise  a  prudent,  reasonable,  and  cautious  dis- 
cretion. If  he  fail  to  do  this,  it  is  a  violation  of  his 
duty.  He  is,  in  this  respect,  to  be  governed  by  the 
rules  which  influence  the  conduct  of  discreet  and  pru- 
dent men  in  the  management  of  their  own  affiairs.  He 
must  take  into  his  possession  an  amount  of  property 
sufficient,  when  sold,  in  all  reasonable  probability, — 
making  a  proper  allowance  for  the  sacrifice  usually  inci- 
dent to  officers'  sales, —  to  bring  a  sum  that  will  pay  off 
the  execution  in  his  hands.  But  he  may  be  liable,  on 
the  other  hand,  to  the  defendant  in  the  execution,  if  he 
make  an  excessive  levy.  He  is  therefore  to  perform 
his  duty  as  sheriff,  having  an  eye  to  the  security  of  the 
plaintiff's  debt,  and  avoiding  all  acts  of  oppression  to- 
wards the  defendant."  ^  "It  is  indispensable,  however, 
that  a  certain  amount  of  discretion  be  intrusted  to  the 
officer  who  makes  the  levy,  because  of  the  impossibility 
of  fixing  certain  rulss  applicable  to  all  cases  which 
shall  govern  him,  and  the  propriety  of  his  action  must 

'  Ransom  v.  Haloott,  18  Barb.  56. 

2  Governor  v.  Carter,  3  Hawks,  328;  14  Am.  Dec  588. 

>  Commonwealth  v.  Lightfoot,  7  B.  Mon.  298. 
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therefore  be  determined  m  each  case  by  the  facts  and 
circumstances  of  that  case."  ^ 

The  fact  that  the  property  seized,  when  exposed  to 
execution  sale,  realizes  a  sum  far  less  than  that  which 
the  officer  is  commanded  to  make  by  his  writ,  tends 
very  strongly  to  establish  that  he  was  guilty  of  negli- 
gence, if  he  had  an  opportunity  to  levy  on  other  prop- 
erty. If  he  levies  on  an  amount  of  goods  which  are 
no  more  than  sufficient  to  satisfy  his  writ,  if  sold  at 
their  invoice  price,  "leaving  no  margin  for  depreciation 
in  value  from  delay,  forced  sale,  or  otherwise,  or  for 
incidental  expenses  and  costs,"  he  is  answerable  to  the 
plaintiff  for  any  deficiency  which  may  remain  after  the 
sale.^  When  not  personally  familiar  with  the  value  of 
the  property  about  to  be  levied  upon,  the  officer  must 
seek  information  from  disinterested  persons, — those 
who  would  not,  from  their  relationship  to  the  property  or 
the  parties,  be  suspected  of  a  desire  to  deceive  him.  If 
he  merely  consults  the  defendant  and  persons  in  his 
employ,  this  is  not  the  exercise  of  a  sound  discretion, 
nor  of  ordinary  prudence  and  care ;  and  the  officer  is 
answerable  if  his  levy  proves  inadequate,  unless  he  can 
show  that  such  inadequacy  resulted  from  a  remarkable 
and  unexpected  depreciation  in  the  value  of  the  prop- 
erty.^ The  officer  is  or  should  be  a  minister  of  justice, 
not  of  oppression;  and  he  should  execute  every  writ 
put  in  his  hands  in  such  a  manner  as  to  do  as  little 
mischief  to  the  debtor  as  possible.*  While  the  liability 
of  an  officer,  for  an  excessive  levy  is  undoubted,^  the 

>  Cornelius  v.  Burford,  28  Tex.  209;  91  Am.  Deo.  309. 
'  Dewitt  V.  Oppenheimer,  51  Tex.  108;  Atchison  v.  Hutchison,  51  Tex.  223. 
'  Adams  v.  Spaagler,  17  Fed.  Rep.  133;  Alexander  v.  State,  42  Ark.  41. 
*  Handy  v.  Clippert,  50  Mich.  355. 

'  Wordye  v.  Baily,  Noy,  39;  Dezell  v.  Odell,  3  Hill,  215;  Jones  v.  Davis,  2 
Ala.  730.     An  officer  levying  on  part  of  a  large  quantity  of  property  may  take 
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instances  in  which  actions  for  such  levies  have  been 
sustained  are  rare.  This  is  because  the  officer  must  be 
allowed  to  exercise  his  own  judgment  in  determining 
how  much  property  it  is  necessary  to  seize,  and  because 
he  must  be  permitted  to  steer  clear  of  liability 'for  an 
inadequate  levy.  The  few  cases  in  which  officers  have 
been  held  responsible  for  excessive  seizures  will,  we 
think,  on  examination,  be  found  confined  to  instances 
where  the  excess  was  so  great  and  so  perceptible  that  it 
must  be  attributed  either  to  inexcusable  ignorance  or 
willful  oppression.'  An  officer  attached  real  property 
of  the  defendant,  which,  if  unencumbered",  was  of  value 
sufficient  to  satisfy  the  writ  a  dozen  times.  Without 
knowing  whether  the  realty  was  encumbered  or  not, 
he  attached  certain  personal  property,  and  was  there- 
after sued  for  an  excessive  levy.  The  court  said :  "The 
claim  that  the  attachment  was  excessive  and  unlawful, 
because  the  defendant  officer,  before  attaching  the 
chattels,  had,  on  the  same  writ,  commanding  him  to 
attach  property  of  the  value  of  three  hundred  dollars, 
attached  the  plaintiff's  real  estate,  valued  at  four  thou- 
sand dollars,  cannot  be  upheld  on  any  facts  stated  in 
the  case.  To  make  an  officer  a  trespasser  for  exceeding 
or  abusing  his  _  authority,  he  must  be  shown  to  have 
committed  acts  which  persons  of  ordinary  care  and 
prudence  would  not,  under  like  circumstances,  have 
C(mimitted,  and  made  such  a  departure  from  duty  as  to 
warrant  the  conclusion  that  he  intended  from  the  first 

and  retain  possession  of  the  whole,  so  far  as  may  be  necessary  to  separate  and 
dispose  of  the  part  levied  upon.     Morgan  v.  Spangler,  14  Ohio  St.  116. 

'  Ventris  v.  Brown,  24  U.  C.  C.  P.  345;  Harrison  v.  Harwood,  31  Tex.  650; 
Sexey  v.  Adkinson,  40  Cal.  408.  The  following  levies  were  adjudged  to  be 
excessive;  A  levy  on  $800  worth  of  realty  for  |21  (Cook  v.  Jenkins,  30  Iowa, 
452);  a  levy  on  a  steamboat  worth  $35,000,  for  |109  (Silver  v.  McNeil,  52  Mo. 
518;  Atchison  v.  Hutchison,  51  Tex.  223). 
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to  do  wrong,  and  use  his  legal  authority  as  a  cover  for 
an  illegal  act.  (Taylor -y.  Jones,  42  N.  H.  25,  35;  Clos- 
son  V.  Morrison,  47  N.  H.  482.)  It  does  not  appear 
that  the  officer  acted  in  bad  faith  in  making  the  attach- 
ment,* or  that  he  was  culpably  negligent  in  not  ascer- 
taining the  value  of  the  real  estate,  or  that  it  was 
unencumbered,  before  attaching  the  personal  property."^ 
The  officer  must  not  be  ignorant  of  the  value  of  the 
property  when  information  can  be  readily  obtained. 
Hence  he  is  responsible  for  seizing  a  very  valuable 
horse,  worth  hundreds  of  dollars,  under  a  writ  for  ten 
or  twenty  dollars,  when  he  could  as  easily  have  taken 
common  horses,  and  when  he  could  have  learned  the 
quality  and  value  of  the  property  by  ordinary  inquiry.^ 
Where,  however,  the  value  of  the  property  is  very 
uncertain,  the  sheriff  is  not  to  be  deemed  guilty  of 
misconduct  because  the  quantity  levied  upon  turns  out 
to  be  largely  in  excess  of  the  demand.^  When  the 
property,  without  fault  of  the  officer,  fails  to  bring  suf- 
ficient to  satisfy  the  writ,  this  fact  is  a  conclusive  refu- 
tation of  the  charge  that  the  levy  was  excessive.*  An 
excessive  levy  is  not  void.  On  the  contrary,  it  is, 
until  set  aside,  perfectly  valid.*  In  a  few  instances,  in 
which  very  excessive  levies  have  been  succeeded  by 
grossly  inadequate  sales,  the  interposition  of  courts  of 
equity  has  been  successfully  invoked  to  set  aside  both 
levy  and  sale.*     But  this  relief  is  rarely  granted.     The 

»  Davis  V.  Webater,  59  N.  H.  471. 
'  Vance  v.  Vanarsdale,  1  Bush,  504. 
'  Sexey  v.  Adkinson,  40  Cal.  408. 

*  Lynn  v.  Sisk,  9  B.  Mon.  135;  Ingram  v.  Belk,  2  Strob.  207. 

'  Campan  v.  Godfrey,  18  Mich.  27;  Dezell  v.  Odell,  3  Hill,  215;  Brown  v. 
Allen,  3  Head,  429;  Pugh  v.  Calloway,  10  Ohio  St.  488. 

*  Cook  V.  Jenkins,  30  Iowa,  452;  Tiemaa  v.  Wilson,  6  Johns.  Ch.  411; 
Stead's  Ex'r  v.  Course,  4  Cranch,  403. 
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defendant  is  usually  restricted  to  his  legal  remedies, 
ai^-d  compelled  to  seek  redress  by  an  aqtion  against  the 
officer,  or  by  a  motion  asking  the  court  to  prevent  an 
oppressive  use  of  its  process.^  Where  the  defendant 
points  out  property  to  be  taken  in  execution,  he-cannot 
afterward,  especially  as  against  a  third  person,  object 
to  the  levy  as  excessive.^  An  officer,  convinced  that 
his  levy  is  excessive,  may  release  a  portion  of  the  prop- 
erty.^ In  Indiana  it  has  been  decided  that  though  a 
lew  on  real  estate  was  excessive,  the  defendant  has  no 
cause  of  action  if  no  more  land  is  sold  than  is  required 
to  pay  the  debt.*  We  doubt  the  soundness  of  this 
decision.  If  any  damages  are  occasioned  by  a  levy  so 
aggravated  in  its  character  that  the  court  feels  bound 
to  pronounce  it  excessive,  a  cause  of  action  must  im- 
mediately arise  in  favor  of  the  defendant.  That  the 
levy  is  afterward  wholly  or  partly  relinquished,  can 
hardly  be  a  sufficient  answer  to  a  claim  for  damage.s 
suffered  before  the  relinquishment.  If  the  judgment 
creditor  knowingly  procures  the  sheriff  to  make  an 
excessive  levy,  he,  as  well  as  the  officer,  is  answerable 
to  the  defendant  for  damages  suffered  thereby.  But 
before  either  can  be  made  so  answerable,  the  excess 
must  be  so  great  as  to  indicate  a  malicious  use  of  the 
process.^ 

§  254.  Whose  Property  may  be  Taken,  and  of  tlie 
Right  to  Indemnity.  —  Writs  of  execution  may  be  di- 
vided into  two  classes,  viz. :  1.  Those  which  direct  the 
officer  to  seize  specific  property;  and  2.  Those  which, 

^  Carapau  v.  Godfrey,  18  Mich.  27. 

2  Cornelius  v.  Burford,  28  Tex.  202;  91  Am.  Dec.  309. 

»  Black  V.  Nettles,  25  Ark.  606. 

*  Drake  v.  Murphy,  42  Ind.  82. 

"  Beasly  v.  Johnson,  10  Heisk.  413. 
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without  containing  any  special  directions  with  respect  to 
the  property  to  be  seized,  command  him  to  satisfy  the 
writ  out  of  the  property  of  the  defendant.  In  serving 
writs  of  the  first  class,  the  officer  has  no  further  inquiry 
to  make  than  such  as  satisfies  him  that  the  property 
seized  is  that  described  in  his  writ.  "He  has  no  discre- 
tion to  use,  no  judgment  to  exercise,  no  duty  to  perform, 
but  to  seize  the  property  described.  It  follows  from 
this,  as  a  rule  of  universal  application,  that  if  the  court 
issuing  the  process  had  jurisdiction  in  the  case  before 
it  to  issue  that  process,  and  it  was  a  valid  process  when 
placed  in  the  officer's  hands,  and  that,  in  the  execution 
of  such  .process  he  kept  himself  strictly  within  the 
mandatory  clause  of  the  process,  then  such  writ  or 
process  is  a  complete  protection  to  him,  not  only  in  the 
court  which  issued  it,  but  in  all  other  courts."  ^  Hence 
if  an  officer  seizes  a  chattel  under  a  possessory  warrant 
commanding  him  so  to  do,  he  cannot  be  made  answer- 
able at  the  suit  of  a  third  person  claiming  to  be  the 
owner  of  the  property.  The  officer's  "  custody  is  the 
custody  of  the  law,  and  the  law  will  not  adjudge  its 
own  custody  illegal.  One  court  will  not  interfere  with 
the  administration  of  another  court  of  competent  juris- 
diction, and  treat  the  mere  performance  of  ministerial 
duty  by  a  faithful  officer  as  a  wrongful  conversion  of 
property."  ^  The  writ,  though  for  the  possession  of 
specific  chattels  which  it  describes,  may  command  the 
officer  to  take  them  from  the  possession  of  the  defend- 
ant.    If  so,  it  does  not  justify  him  in  taking  the  goods 

'  Buck  V.  Colbath,  3  Wall.  343;  Hallett  v.  Byrt,  Carth.  380;  Wallace  v. 
Holly,  13  Ga.  389;  Watkina  v.  Page,  2  Wis.  92. 

'  Chipstead  v.  Porter,  63  6a.  220;  Shipman  v.  Clark,  4  Denio,  446;  47  Am 
Dec.  265;  Griffith  v.  Smith,  22  Wis.  646;  99  Am.  Dec.  90;  Phillips  u.  Spotts, 
14  Neb.  139;  Union  L.  Co.  v.  Tronson,  36  Wis.  126;  BuUia  v.  Montgomery,  50 
N.  Y.  355.     Contra,  Ohio  v.  Jennings,  4  Ohio  St.  418. 
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from  the  possession  of  a  stranger  to  the  writ  to  whom 
they  belong.^  The  codes  of  many  of  the  states  have 
authorized  an  action  or  proceeding  commonly  known 
"as  claim  and  delivery,"  in  which,  if  an  immediate 
delivery  of  chattels  is  sought,  a  certain  affidavit  may 
be  made  and  undertaking  given,  and  "  the  plaintiff  or 
his  attorney  may  thereupon,  by  an  indorsement  in 
writing  upon  the  affidavit,  require  the  sheriff  of  the 
county  where  the  property  claimed  may  be,  to  take  the 
same  from  the  defendant."  This  indorsement  and  the 
affidavit  constitute  the  officer's  process,  and  they  justify 
him  in  taking  the  chattels  from  the  possession  of  the 
defendant,  though  they  may  be  the  property  of  a  third 
person;^  but  it  is  otherwise  if  they  are  found  in  and 
taken  from  the  possession  of  such  third  person,  for  the 
language  of  the  indorsement  is  "  to  take  the  same  from 
the  defendant."^ 

With  respect  to  writs  of  the  second  class,  the  officer 
must  seize  the  property  of  the  defendant,  and  none 
other.  His  duty  is  to  search  for  the  property  of  the 
defendant,  without  even  the  aid  of  instructions  from 
the  plaintiff.  The  determination  of  the  question  whether 
this  duty  has  been  adequately  performed  must  generally 
be  difficult  and  uncertain.  But  there  is  another  duty 
devolving  upon  officers  which  is  even  more  difficult  to 
discharge.  This  duty  is  that  of  determining  the  own- 
ership of  property  when  found  by  the  officer,  or  pointed 
out  by  the  plaintiff.  The  writ  commands  the  officer 
to  take  the  defendant's  property.  This  command  must 
be  obeyed,  though  the  property  is  in  the  possession  of 

•  Lyon  V.  Goree,  15  Ala.  360. 

2  Willard  v.  Kimball,  10  Alien,  211;  87  Am.  Deo.  632;  Shipman  v.  Clark, 
4  Denio,  446;  47  Am.  Deo.  264. 

^  BuUis  V.  Montgomery,  50  N.  Y.  355;  Kingti.  Orser,  4  Duer,  431;  Stimsou 
V,  Reynolds,  14  Barb.  506. 
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a  third  person.^  When  property  is  pointed  out  by  the 
plaintiff  as  that  of  the  defendant,  the  officer  must  levy, 
or  must  justify  his  failure  to  levy  by  proving  that  the 
ownership  was  not  in  the  defendant.  He  cannot  shield 
himself  by  showing  that  he  had  doubts  or  suspicions 
regarding  the  title.  He  must  go  further,  and  establish 
that  they  were  well  founded.^  On  the  other  hand,  the 
officer  has  no  authority  for  touching  the  property  of 
any  person  except  that  of  the  defendant.  If  he  does  so, 
the  writ  affords  no  justification;^  for  the  act  is  not  in 
obedience  to  its  mandate.  The  dilemma  in  which  the  of- 
ficer is  necessarily  placed  is  thus  described,  and  perhaps 
somewhat  exaggerated,  in  the  case  of  Bradley  v.  Hollo- 
way:*  "By  the  common  law,  the  sheriff  is.  bound,  when 
he  receives  an  execution,  to  make  reasonable  inquiry 
to  ascertain  if  the  defendant  has  any  property  in  his 
county  subject  to  levy ;  and  if  he  finds  the  defendant 
in  the  possession  of  any,  whether  it  is  claimed  by  a  third 
person  or  not,  he  will  be  liable  to  the  plaintiff  in  an  ac- 
tion for  a  false  return  if  he  fails  to  levy,  and  the  burden 
of  proof  will  fall  on  him  to  show  that  such  property 
was  not  in  fact  subject  to  execution.  If,  on  the  other 
hand,  he  makes  a  levy,  and  the  goods  do  not  belong  to 
the  defendant,  he  is  liable  to  the  owner  in  an  action  of 

*  Emanuel  v.  Cocke,  6  Dana,  212;  James  v.  Thompson,  1 2  La.  Ann.  174. 

2  People  V.  Palmer,  46  111.  398;  95  Am.  Dec.  418;  Hunter  v.  Maddox,  1 
Hann.  (N.  B.)  162;  Marshall  v.  Simpson,  and  Peet  v.  Simpson,  13  La.  Ann.  437; 
Levy  V.  Shockley,  29  Ga.  710;  West  v.  St.  John,  33  Iowa,  287. 

'  Rhodes  v.  Patterson,  3  Cal.  469;  Van  Pelt  v.  Littler,  14  Cal.  194;  Saun- 
derson  v.  Baker,  3  Wils.  309;  2  W.  Black.  832;  Ackworth  v.  Kempe,  1  Dong. 
40;  Pacific  Ins.  Co.  v.  Conrad,  1  Bald.  138;  Sangster  v.  Commonwealth,  17 
Gratt.  124;  Carmaok  v.  Commonwealth,  5  Binu.  184;  State  v.  Moore,  19  Mo. 
369;  61  Am.  Dec.  563;  Wilton  Town  Co.  v.  Humphrey,  15  Kan.  372;  Archer 
V.  Noble,  3  Greenl.  418;  Harris  v.  Hanson,  11  Me.  241;  People  v.  Schuyler,  4 
N.  Y.  173;  State  v.  Tatom,  69  N.  C.  35;  Jarmaiu  v.  Hooper,  7  Scott  N.  R.  663; 
1  Dowl.  &  L.  769;  6  Maon.  &  G.  827;  8  Jur.  127;  13  L.  J.  Com.  P.  63. 

*  28  Mo.  151. 
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trespass.  Though  the  owner  may  assert  his  title  in 
the  most  solemn  form,  and  exhibit  proof  of  it  to  the 
officer,  the  latter  cannot  require  indemnity  from  the 
plaintiff",  who  may  fold  his  arms  and  say  to  the  sheriff, 
'Do  yoar  duty  at  your  peril';  and  in  this  dilemma, 
liable  on  one  hand  to  an  action  for  a  false  return,  and 
on  the  other  to  an  action  of  trespass,  the  sherift*  must 
judge  for  himself  both  the  law  and  the  facts."  While 
the  sheriff,  in  the  exercise  of  his  duty,  necessarily,  to 
a  very  considerable  extent,  proceeds  at  his  peril,  his 
position  has  never  been  quite  so  embarrassing,  and  so 
without  means  of  relief,  as  is  indicated  by  the  language 
just  quoted.  It  is  true  that  an  officer  could  not,  at 
common  law,  return  a  writ  nulla  bona  because  he  had 
doubts  concerning  the  title  of  property,  nor  because 
adverse  claims  were  made  to  its  ownership.  On  mak- 
ing such  return,  he  would  be  liable  to  the  plaintiff,  if 
the  latter  could  establish  its  falsity.  But  the  English 
courts,  nevertheless,  found  means  to  protect  their  of- 
ficers. When  it  was  shown  to  these  courts  that  there 
was  property  which  might  be  subject  to  the  writ,  but 
concerning  the  title  to  which  the  officers  had  reasonable 
doubts,  the  time  for  making  a  return  was  extended  until 
the  parties. in  interest  should  indemnify  the  officers  for 
proceeding.^  In  some  of  the  states  a  position  has  been 
taken  in  favor  of  the  officer,  far  in  advance  of  that  in- 
dicated by  the  English  decisions.  Thus  in  Massachu- 
setts, the  supreme  court,  by  Chief  Justice  Parker, 
said :  "An  officer  called  upon  to  serve  a  precept,  either 

1  Thurston  v.  Thurston,  1  Taunt.  120;  MacGeorge  v.  Birch,  4  Taunt.  585; 
King  V.  Bridges,  1  J.  B.  Moore,  43;  7  Taunt.  294;  Burr  v.  Feethy,  1  Bing.  71;  6 
J.  B.  Moore,  79;  Wells  v.  Piokman,  7  Term  Rep.  174;  Miller  v.  Commonwealth, 
5  Pa.  St.  297;  Dewey  v.  White,  65  N.  C.  225;  Bosley  v.  Farquar,  2  Blackf.  61; 
Fomiquet  v.  Tegarden,  24  Miss.  96;  Bryan  v.  Bridges,  6  Tex.  143;  Jessop  v. 
Brown,  2  Gill  &  J.  431;  Adair  v.  McDaniel,  1  Bail.  158. 
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by  attaching  property,  or  arresting  the  person,  if  there 
be  any  reasonable  ground  to  doubt  his  authority  to  act 
in  the  particular  case,  has  a  right  to  ask  for  an  in- 
demnity. He  is  not  obliged  to  serve  process  in  civil 
actions  at  his  own  peril,  when  the  plaintiff  in  the  suit 
is  present,  and  may  take  the  responsibility  upon  him- 
self. And  it  has  been  decided  that  the  sheriff  has  a 
right  to  require  indemnity  of  the  creditor  when  he  shall 
be  directed  to  attach  chattels,  the  property  in  which 
may  be  questionable.  The  same  right  exists  when  the 
sheriff  shall  be  directed  to  arrest  the  body  of  any  man, 
and  he  has  reasonable  doubts  of  the  identity  of  the 
person.  There  can  be  no  reason  why  the  same  princi- 
ple should  not  apply  where  there  may  be  doubts  of  the 
lawfulness  of  the  arrest  on  other  grounds."  ^ 

V7hen  an  officer  levies  on  property  not  belonging  to 
the  defendant,  no  demand  need  be  made  for  its  return.^ 
His  act  makes  him  a  trespasser,  and  being  such,  he  is 
entitled  to  no  indulgence.  "The  sheriff,  having  misap- 
plied his  process,  and  whether  by  mistake  or  design 
will  malte  no  difference,  stands  in  the  position  of  every 
other  trespasser,  and  is  liable  to  an  action  the  instant 
the  trespass  is  committed.  The  circumstance  that  the 
property  was  in  the  possession  of  execution  debtor  at 
the  date  of  the  seizure  amounts  to,  nothing,  except 
upon  proof  of  fraud  or  commixture."^    An  officer  levy- 

1  Marsh  v.  Gold,  2  Pick.  290;  Marshall  v.  Hosmer,  4  Mass.  63;  Bond  v. 
Ward,  7  Mass.  125;  5  Am.  Deo.  28;  Forniqnet  v.  Tegardeu,  24  Miss.  96;  Long 
V.  Neville,  36  Cal.  445;  95  Am.  Deo.  199;  Chamberlain  v.  Seller,  IS  N.  Y.  115; 
The  matter  of  indemnity  will  be  further  considered  in  this  work.  See  post, 
§275. 

^  Ledley  v.  Hays,  1  Cal.  160;  Jamison  v.  Hendricks,  2  Blackf.  94;  18  Am. 
Dec.  131;  Hicks  v.  Cleveland,  48  N.  Y.  84;  Kluender  v.  Lynch,  2  Abb.  App. 
538;  Glossop  V.  Pole,  3  Maule  &  S.  175;  Glasspoole  v.  Young,  9  Barn.  &  C. 
696;  Edwards  v.  Bridges,  2  Stark.  396. 

'  Boulware  v.  Oraddock,  30  Cal.  190;  contra,  Voae  v.  Stiokney,  8  Minn.  75; 
Dodge  V.  Chandler,  9  Minn.  97. 
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ing  upon  and  selling  the  property  of  a  stranger  to 
the  writ  cannot  escape  from  liability  by  professing  to 
seize  and  sell  only  the  right,  title,  and  -interest  of  the 
defendant  in  the  action,^  when  such  defendant  has  no 
right,  title,  or  interest.     The  owner  whose    property 
has  been  taken  under  a  writ  to  which  he  was  not  a 
party  has  his  choice  of  remedies  by  which  to  seek  re- 
dress.^    He  may  sue  in  trespass  or  in  trover/  or  he 
may  recover  the  property  taken.*     The  wrongful  act 
of  the  officer  is  not  a  mere  private  trespass :  it  is  of- 
ficial.    Though  done  in  violation  of  the  mandate  of 
the  writ,  it  is  nevertheless  regarded  as  done  under  the 
writ,  and  is  redressed  accordingly.     Though  done  by  a 
deputy,  it  is  the  act  of  the  principal.     And  whether 
done  by  principal  or  deputy,  the  liability  arising  is  one 
which  the  sureties  on  the  official  bond  of  the  principal 
may  be  compelled  to  discharge.^     Upon  this  question 
the  decisions  are  not  entirely  harmonious.     The  mi- 
nority insist  that  the  act  of  an  officer  levying  a  writ 
upon  the  property  of  a  stranger  thereto  is  not  an  offi- 
cial act;  that  it  is  an  act  "colore  officii,  but  not  virtute 
officii";  that  as  the  officer  has  no  more  authority  to 
make  such  levy  than  if  he  were  a  private -person,  his 
act  must  be  imputed  to  him  in  his  private  rather  than 
his  official  capacity ;  and  therefore  that  it  is  not  an  act 
for  which  the  sureties  on  his  official  bond  are  answer- 

*  Leonard  v.  Maginnis,  34  Minn,  506;  Rankin  v.  Ehel,  64  Cal.  446. 

^  Yarborongh  v.  Harper,  32  Miss.  112. 

^  Lyon  V.  Goree,  15  Ala.  360. 

*.  GrimUe  v.  Ackley,  12  Iowa,  27;  Smith  v.  Montgomery,  5  Iowa,  370. 

5  Van  Pelt  v.  Littler,  14  Cal.  194;  State  v.  Moore,  19  Mo.  369;  61  Am.  Dec. 
563;  Commonwealth  v.  Stockton,  5  T.  B.  Mon.  193;  Carmack  v.  Common- 
wealth, 5  Binn.  184;  Sangster  v.  Commonwealth,  17  Gratt.  124;  Archer  v. 
Noble,  3  Greenl.  418;  Harris  v.  Hanson,  11  Me.  241;  Forsythe  vj  Ellis,  4  .7.  J. 
Marsh.  299;  20  Am.  Deo.  218;  People  v.  Schuyler,  4  N.  Y.  173,  overruling 
Ex  parte  Bleed,  4  Hill,  572. 
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able.*     To  this  argument  the  reply  is  made  (and  we 
think  it  unanswerable)  that  the  officer  is  acting  in  his 
official  capacity  whenever  he  seizes  property  for  the 
purpose  of  satisfying  a  writ  in  his  hands;   that  his 
bond  is  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office,  and  the  levy  on  the  goods  of  a 
stranger   is   not  a  faithful   discharge  of  such  duties, 
and  is  therefore  a  breach  of  such  condition;   and  that 
if  the  condition  of  the  bond  is  interpreted  as  applying 
only  to  acts  which  the  officer  may  rightfully  do,  there 
can  never  be  any  recovery  under  it,  because  for  acts 
rightfully  done  there  is  no  liability  to  any  one.     "The 
object  of  the  bond  given  by  an  officer  is  to  make  the 
sureties  responsible  for   the   due  performance  of  his 
official  acts  in  the  service  of  process,  and  in  his  other 
duties.     By  an  official  act  is  not  meant  a  lawful  act 
of  the    officer   in    the  service  of  process;   if  so,  the 
sureties  would  never  be  responsible.     It  means  any 
act  done   by  the  officer  in  his  official  capacity,  under 
color  and   by  virtue  of  his  office."^     "The  sheriff  re- 
ceived the  process  in  virtue  of  his  office.     His  sureties 
undertook  that  he  would  'well  and  truly'  execute  the 
process.     This  he  failed  to  do,  to  the  injury  of  the 
plaintiff     He  was  guilty  of  malfeasance  in  attempting 
to  perform  an  official  duty;  and  we  think  that,  upon 
principle  and  upon  grounds  of  public  policy,  the  re- 
sponsibility of  his  sureties  should  be  different  from 
those  they  would  incur  if  the  sheriff  had  seized  the 

'  state  V.  Conover,  4  Dutch.-  224;  78  Am.  Deo.  54;  State  v.  Brown,  54 
Md.  318;  see  also  State  v.  Brown,  11  Ired.  141. 

^  Turner  v.  Sisson,  137  Mass.  191;  Horan  v.  People,  10  DI.  App.  21;  Grreen- 
field  V.  Wilson,  13  Gray,  384;  Jones  v.  People,  19  111.  App.  300;  Ohio  v.  Jen- 
nings, 4  Ohio  St.  418;  Noble  v.  Himeo,  12  Neb.  193;  Charles  v.  Haskins,  11 
Iowa,  329;  77  Am.  Dec.  148;  Meadow  v.  Wise,  41  Ark.  285;  Bumott  v.  McKee, 
6  Watts  &  S.  513;  State  v.  Mann,  21  Wis.  684. 
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goods  of  the  plaintiflf  without  any  process  whatever. 
Ill  that  case  he  would  act  in  his  own  right,  and  might 
be  resisted  as  any  other  wrong-doer.  In  the  present, 
he  was  put  in  motion  by  legal  authority  invoked  in 
behalf  of  others,  and  would  compel  the  power  of  the 
county  to  aid  him  in  its  execution.  His  official  char- 
acter would  forbid  opposition.  We  think  the  weight 
of  authority  and  principle  concur  in  holding  his  sure- 
ties responsible  for  his  malfeasance." '^  But  the  act  of 
an  officer  is  not  official  when  not  based  on  any  process 
in  his  hands.  Hence,  though  he  claims  to  have  a 
writ  in  his  hands,  and  to  be  proceeding  pursuant  to  its 
mandate,  his  sureties  are  not  answerable  if  in  fact  no 
such  writ  had  ever  been  received  by  hira.^  But  where 
a  stranger  to  the  writ  causes  his  property  to  be  levied 
upon  by  pointing  it  out  to  the  officer  as  the  property 
of  the  defendant,  he  is  estopped  from  sustaining  any 
action  against  th'e  officer  for  its  recovery,  or  for  the 
recovery  of  damages  for  its  conversion.^ 

§  354  a.  Levy  upon  Property  of  Which  Defendant 
is  not  an  Owner  in  Severalty.  —  The  officer  may  dis- 
cover property  belonging  partly  to  the  defendant  and 
partly  to  others.  The  several  owners  may  be  co-ten- 
ants, or  they  may  be  copartners.  In  either  event,  the 
defendant  has  an  interest  subject  to  execution.  If  the 
defendant  is  a  co-tenant,  the  officer  may  seize  the  prop- 
erty and  take  it  into  his  exclusive  possession.  He  may 
hold  it  until  the  day  of  sale.  The  other  co-tenants, 
though  strangers  to  the  writ,  are  without  remedy.* 

^  Holliman  v.  Carroll,  27  Tex.  27;  84  Am.  Dec.  606. 
2  Gerber  v.  Ackley,  37  Wis.  43;  32  Wis.  234;  19  Am.  Eep.  751. 
"  Chapman  v.  O'Brien,  34  N.  Y.  Sup.  Ct.  (2  Jones  &  S.)  524. 
*  Freeman  on  Cotenancy  and  Partition,  sees.  214,  215;  Pettingill  v.  Bartlett, 
1  N.  H.  87;  Blevins  v.  Baker,  11  Ired.  291;  Haskins  ■«.  Everett,  4  Sneed,  531; 
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This  is  merely  one  of  the  disagreeable  incidents  of 
their  joint  ownership.  In  no  other  way  could  the 
interest  of  the  defendant  be  subjected  to  execution;  for 
an  execution  sale  of  chattels  not  in  the  possession  of 
the  sheriff,  nor  present  at  the  sale,  would  invite  their 
sacrifice,  and  could  not  be  tolerated.  Taking  possession 
is  not  optional  with  the  officer.  He  must  take  posses- 
sion, or  in  some  way  subject  the  property  to  his  con- 
trol, in  order  to  make  a  valid  levy  and  sale.^  The 
levy  and  sale  must  be  consistent  with  the  defendant's 
interest.  If  the  levy  or  sale  purports  to  be  upon  an 
estate  in  severalty,  this  is  an  invasion  of  the  rights  of 
the  co-tenants  who  are  not  parties  to  the  writ  for  which 
they  may  sustain  an  action  against  the  officer  making  it.' 
When  the  defendant  is  a  member  of  a  copartnership, 
the  duty  of  the  officer  must  be  ascertained  from  exam- 
ining the  decisions  of  his  oWn  state.  The  majority  of 
the  decisions  on  this  subject  are  based  on  the  false 
assumption  that  a  copartnership  is  a  co-tenancy;  and 
therefore  sustain  the  officer  in  taking  exclusive  posses- 
sion of  the  partnership  property  under  a  writ  against 
one  member  only.^  The  minority,  based  on  more 
correct  perceptions  of  the  nature  of  a  copartnership 
and  the  rights  of  its  respective  members,  will  not  per- 
mit a  writ  against  one  member  to  be  used  to  seize  all 

WalJman  v.  Broder,  10  Cal.  378;  Walsh  v.  Adams,  3  Denio,  125;  Bernal  v.  Ho- 
vious,  17  Cal.  547;  79  Am.  Deo.  147;  Caldwell  v.  Auger,  4  Minn.  217;  77  Am. 
Dec.  515;  Waddell  v.  Cook,  2  Hill,  48;  37  Am.  Dec.  372;  Phillips  v.  Cook,  24 
Wend.  389;  Welch  v.  Clark,  12  Vt.  686;  36  Am.  Deo.  368;  Whitney  v.  Ladd, 
10  Vt.  165;  Reed  v.  Shepardsou,  2  Vt.  120;  19  Am.  Dec.  697. 

»  Brown  v.  Lane,  19  Tex.  203;  Converse  v.  McKee,  14  Tex.  30. 

=  Neary  v.  Cahill,  20  111.  214;  King  v.  Manning,  Com.  Rep.  619;  Waddell 
V.  Cook,  2  HUl,  48;  37  Am.  Dec.  372. 

'  Haskina  v.  Everett,  4  Sneed,  531;  Barrett  v.  McKenzie,  24  Minn.  20; 
United  States  v.  Williams,  4  McLean,  236;  Place  v.  Sweetzer,  16  Ohio  St.  142; 
Stewart  v.  Moore,  1  Handy,  22;  see  ante,  §  125. 
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the  assets  and  to  suspend  the  business  of  the  firm.^ 
The  law  with  respect  to  the  levy  of  a  writ  on  a  part- 
ner's interest  in  firm  property  involves  many  perplex- 
ities, the  solution  of  which  is  worthy  of  legislative  aid. 
To  deny  the  right  to  make  such  a  levy  may  very 
seriously  embarrass  creditors  of  a  debtor  amply  able  to 
discharge  their  debt,  while  to  admit  the  right  may 
involve  the  copartners,  and  perhaps  the  creditors,  of 
the  firm,  in  very  serious  inconvenience  and  substantial 
loss.  Where  the  levy  is  permitted,  its  ultimate  effect 
is  to  confer  on  the  purchaser  thereunder  nothing  be- 
yond the  right  to  an  accounting.  This  is  all  the  judg- 
ment debtor  has,  and  therefore  all  he  can  transfer, 
whether  the  transfer  be  voluntary  or  involuntary.^ 
Specific  chattels,  constituting  a  part  of  the  partner- 
ship assets,  cannot,  in  several  of  the  states,  be  seized 
and  sold  under  a  writ  against  one  of  the  partners.* 
In  other  states  the  seizure  of  either  a  part  or  the 
whole  of  the  chattels  of  a  copartnership,  under  a  writ 
against  one  of  its  members,  and  the .  exclusion  of  his 
copartners  from  their  possession,  is  unauthorized,  and 
warrants  an  action  of  trespass  against  the  oflficer.* 
But  in  a  majority  of  the  states  the  right  and  duty  of 
an  officer  acting  under  a  writ  against  a  copartner  are 
the  same  as  when  acting  under  a  writ  against  a  co-ten- 
ant. He  may  seize  any  of  the  property  in  which  the 
defendant  has  an  interest,  may  retain  possession  until 

'  Vandike  v.  Rosskam,  68  Pa.  St.  330;  see  ante,  §  125. 

'  Barrett  v.  McKenzie,  24  Minn.  20;  Boro  v.  Harris,  13  Lea,  36;  Osborn  v. 
McBride,  16  Nat.  Bank.  Beg.  22;  Bank  v.  CarroUton  B.  R.,  11  Wall.  624;  Deal 
V.  Bogue,  20  Pa.  St.  228;  57  Am.  Dec.  702;  Whigham's  Appeal,  63  Pa.  St.  199; 
Durburrow's  Appeal,  84  Pa.  St.  404. 

'  Daniel  v.  Owena,  70  Ala.  297;  Haynes  v.  Knowles,  36  Mich.  407;  Hutch- 
inaon  v.  Duboia,  45  Mich.  143;  Levy  v.  Cowan,  27  La.  Ann.  556. 

*  Sanborn  v.  Royoe,  132  Mass.  594;  Garvin  v.  Paul,  47  N.  H.  158. 
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tlie  sale,  and  may  then  deliver  possession  to  the  pur- 
chaser, who,  in  a  qualified  sense,  becomes  a  co-tenant 
with  the  copartners  who  were  not  parties  to  the  writ.^ 
Whether  the  latter  are  entitled  to  resume  possession, 
in  the  event  that  the  property  is  needed  in  liquidating 
the  partnership  liabilities,  or  for  other  partnership  pur- 
poses, and  if  so,  by  what  remedies  their  rights  may  be 
enforced,  are  unsolved  judicial  problems.  Though  by 
the  laws  of  the  state  in  which  the  officer  is  acting  he 
may  take  exclusive  possession  of  property  under  a  writ 
against  one  of  its  owners,  he  must  confine  his  levy 
and  sale  to  the  interest  of  the  defendant.  If  he  as- 
sumes to  levy  upon  or  to  sell  the  whole  property,  his 
act,  as  against  the  partners  or  co-tenants  not  named  in 
the  writ,  is  wrongful.  They  may  regard  him  as  a  tres- 
passer upon  their  rights,  or  as  guilty  of  an  unlawful 
conversion  of  their  property.^  He  may  be  sued  for 
trespass  or  conversion,  as  the  injured  co-tenants  may 
elect.  The  rule  that  an  officer  or  an  individual  who, 
having  the  right  to  sell  a  moiety  of  personal  property, 
sells  the  whole,  becomes  thereby  guilty  of  a  conversion, 
and  liable  in  trover  for  the  interest  wrongfully  sold,  is 

'  Clark  V.  Gushing,  52  Cal.  617;  Atldns  v.  Saxton,  77  N.  Y.  195;  Hershfield 
V.  Clafliu,  25  Kan.  1G6;  .37  Am.  Rep.  237;  Read  v.  McLanaban,  47  N.  Y.  Sup. 
Ct.  275;  Fogg  V.  Lowry,  68  Me.  78;  28  Am.  Rep.  19;  People's  Bank  v.  Shry- 
ock,  48  Md.  427;  30  Am.  Rep.  476;  Saunders  v.  Bartlett,  12  Heisk.  316;  Wright 
V.  Ward,  65  Cal.  525;  Randall  v.  Johnson,  13  R.  I.  338. 

2  Suell  V.  Crowe,  3  Utah,  26;  Atkins  «.  Saxton,  77  N.  Y.  195;  Edgar  v. 
Caldwell,  Morris,  434;  Neary  ■«.  Cahill,  29  HI.  214;  Smyth  v.  Tankersley,  20 
Ala.  212;  56  Am.  Dec.  193;  Fiero  v.  Betts,  2  Barb.  633;  Sheppard  v.  Shelton, 
34  Ala.  652;  White  v.  Morton,  22  Vt.  15;  52  Am.  Dec.  75;  Walsh  v.  Adams,  3 
Denio,  125;  King  v.  Manning,  Com.  Rep.  619;  Waddell  v.  Cook,  2  Hill,  48; 
37  Am.  Dec.  372;  Melville  v.  Brown,  15  Mass.  82;  Moultou  v.  Robinson,  7 
Fost.  550;  Bates  v.  James,  3  Duer,  45;  Mussey  v.  Cummings,  34  Me.  74;  Fris- 
bie  V.  Langworthy,  11  Wis.  375;  Freeman  on  Cotenancy  and  Partition,  sec. 
214;  Dean  v.  Whittaker,  1  Car.  &  P.  347;  Paine  v.  Middlesex,  Russ.  &  M.  99. 
An  officer  levying  on  the  interest  of  a  part  owner  must,  in  Georgia,  specify 
what  the  interest  is  on  which  he  has  levied.     Sinuus  v.  Phillips,  51  Ga.  433. 
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supported  by  so  vast  a  number  of  American  decisions 
that  we  do  not  expect  to  see  it  overthrown  in  this 
country.  In  England  the  reverse  is  true.  In  that 
country  it  has  recently  been  settled  that  the  sale  of 
goods  by  a  pledgee  is  not  a  conversion  of  them.^  If  a 
sale  by  a  pledgee  is  no  conversion,  it  must  follow  that 
a  levy  and  sale  under  an  execution  against  the  pledgee 
would  be  none.  .  It  has  for  some  time  been  established 
in  England  that  a  sale  of  the  whole  property  made  by 
an  officer  under  a  writ  against  a  part  owner  is  not  a 
conversion;^  and  that  an  officer  selling  the  whole,  when 
the  defendant  held  only  a  moiety,  or  when  the  defend- 
ant had  an  estate  in  possession,  while  some  other  per- 
son held  an  estate  in  reversion,  is  liable,  not  for  a 
conversion,  but  simply  for  such  special  injury  as  can 
be  shown  to  have  been  suffered  by  the  co-tenant  or 
reversioner  not  a  party  to  the  writ.* 

§  255.  Levy  upon  Property  on  Defendant's  Per- 
son.— In  speaking  of  what  may  be  distrained  for  rent, 
Lord  Coke  says:  "It  must  be  of  a  thing  whereof  a 
valuable  property  is  in  somebody,  and  therefore  dogs, 
bucks,  does,  conies,  and  the  like,  that  are  Jerx  naturse, 
cannot  be  distreyned.  Although  it  may  be  of  valuable 
propertie,  as  a  horse,  etc.,  yet  when  a  man  or  woman 
is  riding  on  him,  or  an  axe  in  a  man's  hands  cutting  of 

'  Donald  v.  Suckling,  L.  R.  1  Q.  B.  585;  Halliday  v.  Holgate,  L.  R.  3  Ex. 
299.  In  the  United  States,  an  officer  is  liable  for  selling  the  whole  property 
under  execution  against  a  pledgor.     Wheeler  v.  McFarland,  10  Wend.  318. 

2  Farrar  v.  Beswick,  1  Mees.  &  W.  682;  1  Tyrw.  &  G.  1053;  5  L.  J.  Ex., 
N.  S.,  225;  Mayhew  v.  Herrick,  13  Jur.  1078;  7  Com.  B.  229;  18  L.  J.  C.  P. 
179. 

'  See  preceding  citation;  also  Bradley  ».  Copley,  1  Com.  B.  685;  Tancred  v. 
Allgood,  4  Hurl.  &  N.  438;  28  L.  J.  Ex.  362;  Lancashire,  W.  0.  v.  Fitzhugh, 
6  Hurl.  &  N.  502;  30  L.  J.  Ex.  231;  3  L.  T.,  N.  S.,  703;  Jenkins  v.  Cooke,  1 
Ad.  &  E.  372. 
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wood,  and  the  like,  they  are  for  that  time  privileged, 
and  cannot  be  distreined."^  To  this  the  annotator  has 
added  in  a  note  the  statement  that  "  if  ferrets  and  nets 
in  a  warren  be  taken  damage-feasant,  it  is  good.  But 
if  they  are  in  the  hands  of  a  man,  they  cannot  be  dis- 
trained any  more  than  a  horse  on  which  a  man  is; 
nor  can  they  be  distrained  if  they  are  out  of  the 
warren."^  There  are  several  English  authorities  in 
consonance  with  the  doctrine  we  have  stated.*  It  is 
probably  true  that  this  law,  providing  that  certain 
things,  when  in  actual  use,  cannot  be  distrained,  is 
equally  applicable  to  levies  made  under  execution. 
There  might  be  some  doubt  from  the  early  cases 
whether  the  exemption  is  to  be  attributed  to  the 
nature  of  the  property  or  its  use,  or  to  the  fact  of  its 
being  upon  the  person  or  in  the  hands  of  its  owner. 
Hence  while  it  was  conceded  that  wearing  apparel 
upon  the  person  of  a  defendant  could  not  be  taken  in 
execution,  it  was  doubtful  whether  the  same  apparel 
could  not  be  levied  upon  when  not  in  actual  use.  The 
later  cases  appear  to  settle  upon  the  theory  that  prop- 
erty upon  a  debtor's  person  or  in  his  hands  cannot 
be  seized,  because  such  seizure  is  liable  to  provoke  a 
breach  of  the  peace.*  The  American  cases  upon  this 
subject  are  very  few.  In  California,  a  defendant  had 
a  bag  of  gold  in  his  hand,  when  the  same  was  taken 
from  him  by  an  officer.  The  propriety  of  this  seizure 
being  subsequently  questioned,  the  supreme  court  said : 
"The  coin  was  contained  in  a  bag,  which  was  held  by 

1  Co.  Lit.  47  a. 

2  Ibid. 

*  Gorton  v.  Falkner,  4  Term  Rep.  565;  Storey  v.  Robinson,  6  Term  Rep. 
139;  Sunbolf  v.  Alford,  3  Mees.  &  W.  253;  Simpson  v.  Hartopp,  Willes,  513. 

*  Field  V.  Adames,  12  Ad.  &  E.  649;  Mack  v.  Parka,  8  Gray,  517;  69  Am. 
Dec.  267. 
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the  plaintiff  in  his  hand,  and  from  its  seizure  thus  situ- 
ated the  plaintiff  could  not  claim  any  exemption,  as  he 
might  perhaps  do  in  reference  to  money  upon  his  per- 
son. Thus  situated,  it  was  like  a  horse  held  by  its 
bridle,  subject  to  seizure  under  execution  against  its 
owner."  ^  In  Massachusetts  a  defendant  had  on  his 
person  a  watch.  The  officer  asked  to  see  the  watch. 
When  it  was  handed  to  him  for  inspection  he  broke 
the  cord  by  which  the  watch  was  attached  to  the 
defendant's  person,  and  thereafter  levied  upon  the 
watch  under  a  writ  against  its  owner.  The  supreme 
court  of  the  state  treated  this  act  of  severance  as 
entirely  unjustifiable.  Being  initiated  by  a  wrongful 
act,  the  levy  was  adjudged  to  be  invalid,  and  the  offi- 
cer was  declared  to  be  a  trespasser  ab  initio.^  This 
case  probably  establishes  in  America  the  doctrine  that 
property  upon  the  person  of  a  defendant  cannot  be 
seized  under  execution.  But  it  would  seem,  from  the 
California  case  of  Green  against  Palmer,*  that  this 
rule  does  not  extend  to  property  which  the  debtor 
may  be  holding  in  his  hand.  The  only  ground  upon 
which  this  exemption  from  levy  can  be  justified  is  that 
otherwise  the  officer  would  be  authorized  to  commit  a 
trespass  upon  the  person  of  the  defendant,  and  thereby 
to  provoke  a  breach  of  the  peace.  We  are  unable  to 
understand  why  this  reason  does  not  apply  to  a  thing 
held  in  the  defendant's  hand,  or  to  a  horse  on  which 
he  is  riding,  as  well  as  to  a  watch  attached  to  his  neck 
by  a  cord.     With  respect  to  property  upon  the  person 

'  Green  v.  Palmer,  15  Cal.  411;  76  Am.  Dec.  492. 

^  Mack  V.  Parks,  8  Gray,  C17;  69  Am.  Doe.  267. 

^  15  Cal.  411.  In  North  Carolina,  a  horse  on  which  the  defendant  is  riding 
may  be  levied  upon,  and  the  courts  doubt  the  applicability  of  the  English  law 
of  distraining  to  the  American  law  of  levies  under  execution.  State  v.  Bil- 
liard, 3  Ired.  102;  37  Am.  Deo.  708. 
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of  the  defendant,  its  exemption  from  levy  while  so 
situated  is  founded  upon  the  danger  that  the  power  to 
seize  and  search  the  person  of  a  defendant,  while  acting 
under  civil  process,  might  be  grossly  abused.  Hence 
it  has  been  held  that  an  article  of  personal  ornament 
cannot,  under  a  writ  of  replevin,  be  taken  from  the 
person  of  a  defendant  without  his  assent.  The  exer- 
cise of  such  a  power  is  not  only  contrary  to  right  and 
unsupported  by  authority,  but  it  is  also  inconsistent 
with  sound  policy.  Practical  jurisprudence,  looks,  in 
the  application  of  remedies,  to  the  peace,  good  order, 
and  decorum  of  society.  The  evils  which  would  flow 
from  the  unrestricted  use  of  a  civil  process  to  search 
the  person,  and  to  seize  from  it  articles  of  dress  or  use 
or  ornament,  are  obvious  and  manifold.  It  would  bring 
the  officer  of  law  in  direct  contact  with  the  citizen, 
under  circumstances  well  calculated  to  excite  irritation 
and  anger,  and  lead  directly  to  breaches  of  the  peace. 
It  would  place  in  the  hands  of  wicked  and  evil-disposed 
persons  the  means  of  annoyance  and  injury,  and  the 
power  to  interfere  wantonly  and  without  just  cause 
with  the  most  sacred  rights  of  the  person.  If  the 
right  exists  at  all,  it  cannot  be  limited  to  particular 
articles  of  use  or  adornment,  but  must  extend  to  every 
article  of  apparel  worn  by  persons  of  either  sex,  and 
might  be  lawfully  exercised  at  the  sacrifice  of  decency 
and  the  proprieties  of  life.'' 

§  256.  Of  the  Eight  to  Break  Inner  and  Outer 
Doors  to  Make  a  Levy. — The  common-law  principle, 
that  every  man's  house  is  to  be  treated  as  his  castle, 
and  is  to  be  kept  sacred  from  forcible  intrusion,  inter- 
poses a  serious,   and    sometimes  an   insurmountable, 

1  Maxham  v.  Day,  16  Gray,  219. 
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obstacle  to  the  service  of  process  in  civil  cases.  It 
seems  to  be  perfectly  clear  that  a  debtor  may  protect 
his  own  property  from  levy  by  placing  it  within  his 
dwelling-house  and  keeping  the  outer  doors  closed. 
An  officer  who  has  without  force  obtained  admission  to 
the  house  may  go  from  room  to  room,  or  may  forcibly 
enter  any  inner  room,  or  break  open  trunks,  chests, 
and  wardrobes  for  the  purpose  of  making  a  necessary 
levy.^  But  the  outer  door  is  more  sacred.  No  officer 
has  authority  to  force  it.  He  must  wait  until  oppor- 
sunity  occurs  for  a  peaceful  entry,  free  from  the  aid 
of  force  or  violence.^  It  is  not  necessary,  in  order  to 
entitle  the  defendant  to  protect  his  dwelling  from  in- 
trusion, that  the  door  be  either  shut  or  locked,  if  he, 
being  present,  shows  a  desire  to  exclude  the  officer  by 
closing  the  door  against  him.  The  latter  may  come 
upon  him  so  suddenly  as  to  prevent  his  fastening  or 
entirely  closing  the  door;  but  if  he  be  attempting  to 
close  it,  the  officer  may  not  lawfully  resist.  "A  man's 
house  is  deemed  his  castle  for  safety  and  repose  to 
himself  and  family;  but  the  protection  and  repose 
would  be  illusive  and  imperfect  if  a  man  were  deprived 
of  the  right  of  shutting  his  own  door  when  he  sees  an 

'  Lee  V.  Gaiasel,  Cowp.  1;  Hutchison  v.  Birch,  4  Tauat.  019;  Williams  v. 
Spencer,  5  Johns.  352;  State  v.  Thackam,  1  Bay,  358;  Impey  on  Slierififs,  120; 
Prettyman  v.  Dean,  2  Harr.  (Del. )  494.  In  Cantrell  v.  Conner,  6  Daly,  .39,  it 
was  held  that  where  a  building  was  occupied  by  several  tenants,  and  had  an 
outer  door  through  which  all  of  them  passed  to  gain  admittance  to  their  several 
apartments,  that  an  officer  who  had  peaceably  entered  this  outer  door  might 
forcibly  enter  any  of  the  others. 

^  Seymayne's  Case,  5  Coke,  91;  Syndacker  v.  Brosse,  51  111.  357;  Boggs  ■«. 
Vandyke,  3  Harr.  (Del.)  288;  note  to  McGee  v.  Givan,  4  Blackf.  18;  Keith  V. 
Johnson,  1  Dana,  605;  25  Am.  Deo.  167;  Heminwayti.  Saxton,  3  Mass.  222; 
Widgery  v.  Haskell,  5  Mass.  155;  4  Am.  Dec.  41;  State  v.  Hooker,  17  Vt. 
658;  Hooker  v.  Smith,  19  Vt.  151;  47  Am.  Deo.  679;  Kirbey  v.  Denby,  1 
Mees.  &  W.  336;  Tyrw.  &  G.  688;  People  v.  Hubbard,  24  Wend.  369;  Calvert 
V.  Stone,  10  B.  Moa.  152. 
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officer  approaching  to  execute  civil  process.  If  the 
officer  cannot  enter  peaceably  before  the  door  is  shut, 
lie  ought  not  to  attempt  it,  for  this  unavoidably  en- 
genders a  breach  of  .the  peace,  and  is  as  much  a  viola- 
tion of  the  owner's  right  as  if  he  had  broken  the  door 
at  first."  ^  A  building  may  be  occupied  partly  as  a 
dwelling  and  partly  for  business  purposes,  as  where  the 
occupant  conducts  a  store  for  the  sale  of  merchandise 
in  a  room  fitted  up  for  that  purpose,  and  resides  with 
his  family  in  other  parts  of  the  building.  In  such 
cases  the  whole  building  is  not  regarded  as  a  dwelling; 
and  even  though  the  two  parts  are  approached  through 
a  common  door,  this  door  may  be  broken  for  the  purr 
pose  of  seizing  goods  in  the  store.^  If,  however,  the 
building  or  room  is  used  as  a  dwelling,  the  owner's 
right  to  shelter  himself  and  his  goods  therein  from 
civil  process,  in  the  part  used  as  such  dwelling,  is  not 
forfeited  by  his  also  using  it  for  business  purposes. 
Hence  a  lovy  effected  by  breaking  into  a  building  con- 
sisting of  one  room,  in  which  the  defendent  resided  and 
also  carried  on  her  business  as  a  milliner,  was  adjudged 
to  be  a  trespass,  and  the  officer  was  not  permitted,  in 
mitigation  of  damages,  to  prove  that  the  goods  levied 
upon  had  been  sold,  and  the  proceeds  applied  to  the 
satisfaction  of  a  judgment  against  the  defendant.^ 

It  was  always  conceded  that  an  officer  forcing  or 
opening  the  outer  door  of  a  dwelling  to  make  a  levy 
was  liable  as  a  trespasser.  But  the  effect  of  a  levy  thus 
made  in  violation  of  the  law  is  still  unsettled.  "The 
English  books  of  practice  abound  with  the  distinc- 
tion that  though  the  sheriff,  having  a  fieri  facias,  be  a 

>  State  V.  Armfield,  2  Hawks,  246;  11  Am.  Dec.  762. 
2  Stearns  v.  Vincent,  50  Mich.  209;  45  Am.  Rep.  37. 
8  Welsh  V.  Wilson,  34  Minn.  92. 
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trespasser  in  breaking  the  outer  door  of  the  debtor's 
house,  yet  when  he  is  once  in  the  house,  though  he 
illegally  entered,  and  for  the  purpose  of  taking  the 
debtor's  goods,  and  though  he  would  be  liable  for  an 
action  of  trespass  for  the  entry,  yet  the  levy  is  law- 
ful." ^  This  distinction  is  supported  by  early  English 
dicta;  but  whether  it  is  now  a  part  of  the  law  of  that 
country  admits  of  serious  doubt.^  In  the  United  States 
it  has  been  received  with  no  favor.  Our  courts  have 
been  loth  to  concede  validity  to  an  act  done  in  defiance 
of  law.  After  the  most  careful  consideration,  they  have 
determined  that  a  levy  initiated  by  an  unlawful  entry 
of  the  debtor's  dwelling  is  void,^  and  that  the  removal 
of  the  goods  may  lawfully  be  resisted  by  the  defend- 
ant or  by  his  guest  who  may  happen  to  be  present  in 
the  defendant's  absence.  Nor  is  it  essential  to  show 
that  the  outer  door  was  fastened  in  such  a  manner  as 
to  require  force  to  open  it.  It  is  suflBcient  that  the 
door  was  closed.  The  officer  has  no  right  to  lift  the 
latch.  Any  entrance  which  would  be  sufficient  to  sus- 
tain a  conviction  against  a  burglar  who  had  entered 
and  stolen  goods  is  sufficient  to  render  an  officer  guilty 
of  trespass,  where  his  entry  was  for  the  purpose  of  levy- 
ing an  execution.*  "  The  privilege  which  the  law  allows 
to  a  man's  habitation,  and  which  precludes  the  sheriff" 

1  People  V.  Hubbard,  24  Wend.  370;  35  Am.  Dec.  628;  Impey  on  Sheriffs, 
120;  Year  Book,  18,  E,  4,  fol.  4,  pi.  19;  Seymayne's  Case,  5  Coke,  93. 

^  Regan  v.  Shiloook,  7  Ex.  72;  Hooper  v.  Lane,  6  H.  L.  Cas.  443.  But  an 
arrest  after  breaking  doora  is  conceded  to  entitle  defendant  to  be  released. 
Hodgson  V.  Towning,  1  W.  W.  &  D.  53. 

*  lUey  V.  Nichols,  12  Pick.  270;  22  Am.  Dec.  425;  People  v.  Hubbard,  24 
"VVend.  369;  35  Am.  Dec.  628;  Curtis  v.  Hubbard,  1  Hill,  336,  and  4  Hiil,  437; 
40  Am.  Dec.  292;  Closson  v.  Morrison,  47  N.  H.  482;  93  Am.  Dec.  459. 

*  Curtis  V.  Hubbard,  1  Hill,  336;  40  Am.  Dec.  292;  Nash  v.  Lucas,  L.  R.  2 
Q.  B.  590;  Buckeaham  v.  Francis,  11  Moore,  40;  Welsh  v.  Wilson,  34  Minn. 
92;  contra,  Regan  v.  Shilcock,  7  Ex.  72;  21  L.  J.  Ex.  55;  Tutton  v.  Darke,  5 
Hurl.  &  N.  647. 
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from  entering,  unless  the  outer  door  be  open,  either  to 
arrest  the  party  or  to  take  his  goods  on  execution,  does 
not  extend  to  a  store  or  barn  disconnected  from  the 
dwelling-house,  and  forming  no  part  of  the  curtilage."  ^ 
It  has  always  been  claimed  that  the  refusal  of  the  law 
to  permit  an  officer  to  break  into  the  debtor's  dwelling 
to  levy  an  execution  arises  not  from  its  wish  to  shield 
the  property,  but  solely  because  of  its  desire  to  pre- 
serve the  sanctity  of  the  dwelling.  If  this  claim  is 
well  founded,  we  should  suppose  that  the  dwelling 
would  be  equally  preserved  from  intrusion  when  the 
writ  is  against  a  stranger,  as  well  as  when  against  the 
owner.  But  this  supposition  is  not  supported  by  the  au- 
thorities. An  officer  may  enter  the  house  of  A  for  the 
purpose  of  levying  upon  B's  goods  which  are  therein. 
A  forcible  entry  must  not  be  made  until  a  demand  to 
open  the  doors  has  been  met  with  a  refusal  to  comply." 
And  the  light  to  enter  depends  on  the  fact  of  B's  goods 
being  in  the  house.  If  they  are  not  there,  the  officer 
cannot  justify  his  entry.  He  is  a  trespasser.^  When 
the  officer  has  once  lawfully  entered  the  outer  door, 
the  sanctity  of  the  dwelling,  as  regards  that  writ  un- 
der which  the  entry  was  made,  is  destroyed.  The  door 
cannot  now  be  closed  upon  him.  If  necessary,  he  may 
break  it  open  to  get  out  of  the  house  with  the  goods,* 
and  if  necessary  to  complete  his  levy,  he  may  forcibly 

1  Haggerty  v.  Wilter,  16  Johns.  288;  8  Am.  Dec.  321;  Burton  v.  Wilkin- 
son, 18  Vt.  186;  46  Am.  Dec.  145;  Penton  v.  Browne,  1  Sid.  186;  McGee  v. 
Givan,  4  Blaokf.  18;  Stearns  v.  Vincent,  50  Mich.  209;  45  Am.  Rep.  37. 

'  Impey  on  Sheriffs,  120;  Douglass  v.  State,  6  Yerg.  525;  Stitt  v.  Wilson,  1 
Wright,  505;  Keith  v.  Johnson,  1  Dana,  605;  25  Am.  Deo.  167;  De  Graffsnreid 
V.  Mitchell,  3  McCord,  506;  15  Am.  Dec.  648;  Burton  v.  Wilkinson,  18  Vt. 
186;  46  Am.  Dec.  145. 

'  Johnson  v.  Leigh,  1  Marsh.  565;  Morrish  v.  Murrey,  13  Mees.  &  W.  52; 
Ratoliff  V.  Burton,  3  Bos.  &  P.  229. 

*  Pugh  V.  Griffiths,  7  Ad.  &  E.  827. 
Vol.  n.  — 52 
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return,  breaking  open  the  outer  door,  if  it  should  be 
found  fastened.^ 

§  257.  Demand  Preceding  the  Levy. — In  a  major- 
ity of  the  states  an  oflSccr  may  proceed  to  levy  an  exe- 
cution without  making  any  demand  on  the  defendant 
for  payment,  and  without  informing  him  that  he  has 
any  writ  in  his  hands.  It  may  sometimes  happen  that 
this  rule  works  with  needless  harshness.  The  debtor 
may  be  able  and  willing  to  pay.  If  so,  it  is  unjust  to 
vex  him  with  the  expense  and  annoyance  of  a  levy. 
On  the  other  hand,  he  may  be  aljle  but  not  willing  to 
make  payment.  If  ao,  a  notice  that  the  writ  was  in 
the  hands  of  the  officer  might  give  the  defendant  a 
sufficient  opportunity  to  transfer  or  conceal  his  effects, 
and  thus  defeat  the  satisfaction  of  the  writ.  Hence 
the  bes*  rule  upon  this  subject  is  one  which  leaves  it 
to  the  officer  to  judge  whether  the  defendant  may  with 
safety  be  informed  of  the  impending  levy,  and  given  an 
opportunity  to  avert  it  by  payment.  In  some  of  the 
states  a  demand  for  payment  must  precede  the  levy,^ 
and  must  be  made  on  each  defendant  before  his  prop- 
erty is  seized.^  In  other  states  the  debtor  must  be 
notified  of  the  levy  and  of  the  time  fixed  for  the  sale.* 
In  Missouri  this  notice  need  not  be  given,  except  where 
a  writ  is  sent  to  be  levied  in  another  county  from  that 
in  which  the  judgment  was  entered.^ 

'  Aga  Kurboolie  Mahomed  v.  The  Queen,  4  Moore  P.  C.  C.  827;  Glover  v. 
Whittenhall,  6  Hill,  597;  Saunders  v.  Millward,  4  Harr.  (N.  J.)  246. 
'  People  V.  Palmer,  46  111.  398;  95  Am.  Dec.  418. 
8  Button  V.  Tracy,  4  Conn.  368. 

*  Helms  B.  Alexander,  10  Humph.  44;  Schultz  v.  Elliott,  11  Humph.  183; 
Lafferty  v.  Conn,  3  Sneed,  221;  Hinsonij.  Hinson,  5  Sneed,  322;  73  Am.  Deo. 
129;  Jeubon  v.  Woodbury,  16  Iowa,  515. 

*  Harrison  v.  Caohelin,  35  Mo.  79;  Harrison  v.  Choteau,  37  Mo.  165;  Harper 
V.  Harper,  42  Mo.  124;  Buchanan  v.  Atchison,  39  Mo.  503. 
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§  258.  Of  the  Defendant's  Right  to  Select  the 
Property  to  be  Levied.  —  Upon  common-law  princi- 
ples, the  debtor  has  no  right  to  select  the  property 
upon  which  the  levy  is  to  be  made.  The  sheriff  must 
proceed  to  execute  the  writ  without  listening  to  the 
suggestions  of  the  defendant.  At  all  events,  he  would 
be  liable  for  all  loss  resulting  to  plaintiff  from  permit- 
ting the  defendant  to  control  the  levy.^  But  there 
are  many  instances  in  which  a  levy  may  be  made  upon 
property  amply  sufficient  to  satisfy  the  writ  without 
seriously  embarrassing  defendant's  business;  but  the 
officer,  electing  to  leave  this  property  untouched,  may 
seize  upon  other  property  of  no  greater  value  in  the 
market,  but  indispensable  to  the  continuance  of  defend- 
ant's business,  or  otherwise  of  the  most  vital  importance 
to  him.  In  such  cases,  in  order  that  an  oppressive  use 
of  the  writ  may  not  be  made,  the  defendant  ought  to 
be  permitted  to  select  which  property  shall  be  taken 
to  satisfy  the  writ.  This  privilege  of  selection  is  now 
given  by  statute  in  many  of  the  states,  and  an  officer 
has  no  more  right  to  deny  it  than  he  has  to  make  an 
excessive  levy,  or  otherwise  to  pervert  his  tvrit  from 
an  instrument  of  justice  to  an  instrument  of  oppres- 
sion.^- But  the  privilege  of  selection  must  be  confined 
within  such  limits  as  a  due  regard  for  the  rights  of  the 
plaintiff  and  the  objects  of  the  writ  prescribe.  If  the 
debtor  is  absent,  the  officer  need  not  hunt  him  up  nor 
wait  for  his  return.^  A  levy  must  be  made.  The 
right  of  selection  may  be  exercised  afterward  if  the 
debtor  claims  it  within  a  reasonable  time.     Sometimes 

'  Bodley  v.  Downing,  4  Litt.  28. 

2  Ashby  V.  Dillon,  19  Mo.  619;  State  v.  Willia,  33  Ind.  118. 
»  Cook  I,.  De  la  Gaza,  13  Tex.  431;  People  v.  Palmer,  46  111.  398;  95  Am. 
Dec.  418. 
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the  plaintiff  agrees  to  enforce  the  collection  of  his  debt 
in  a  certain  manner  or  from  certain  property.  Such 
an  agreement  will  be  enforced  by  the  courts.^  If  an 
officer  should  give  the  defendant  no  opportunity  to 
exercise  his  right  of  selection,  or  should  deny  such 
right  when  claimed,  this  would  undoubtedly  entitle 
the  defendant  to  relief  in  any  appropriate  action  or 
proceeding  instituted  for  that  purpose ;  and  perhaps  in 
a  contest  between  him  and  the  officer  the  acts  of  the 
latter  might  so  savor  of  malice  and  oppression  as  to 
cause  him  to  be  deprived  of  the  protection  of  his  pro- 
cess, and  denounced  as  a  trespasser  ab  initio.  However 
this  may  be,  we  apprehend  that  the  levy,  unless  annulled 
by  some  direct  action  of  the  defendant,  is  valid ;  that 
it  is  not  subject  to  any  collateral  assault;  and  that  it 
will  therefore  sustain  a  sale,  of  which,  through  the  de- 
fendant's inaction,  it  has  become  a  necessary  support.^ 

§  259.    Levy    upon    Property    of    Sureties.  —  In 

some  of  the  states,  where  a  judgment  is  against  two 
or  more  defendants,  one  of  whom  was  a  surety  or 
indorser  of  the  others,  this  surety  has  the  right  to  re- 
quire the  officer  to  first  levy  upon  the  property  of  the 
principal  debtor  or  debtors.^  But  in  order  to  protect 
his  own  property  from  seizure,  the  surety  must  point 
out  and  identify  the  property  of  the  principal  liable  to 
execution.*  If  from  any  reason  the  property  of  the 
principal  is  not  immediately  available  under  the  writ,  or 
if  it  is  not  sufficient  to  satisfy  the  judgment,  the  prop- 

'  Irwin  V.  Shoemaker,  8  Watta  &  S.  75. 
2  Frink  v.  Roe,  70  Cal.  296. 

"  Hamblin  v.  Foster,  4  Smedes  &  M.  139;  Atkinson  v.  Rhea,  7  Humph.  59; 
Kelso  V.  Pratt,  26  Tex.  381;  Cheatham  v.  Brien,  3  Head,  552. 
*  Gibson  v.  Hughes,  6  How.  (Miss.)  315. 
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erty  of  the  surety  may  be  taken.^  But  as  a  gfeneral 
rule,  officers  charged  with  the  executioQ  of  a  writ  are 
not  required  to  investigate  and  determine  the  respect- 
ive equities  of  the  different  defendants  as  against  each 
other,  and  may  therefore  levy  upon  the  property  of 
either  without  inquiring  whether  he  was  principal  or 
surety  in  the  liability  which  has  merged  in  the  judg- 
ment.^ Where  the  sheriff  is  required  by  law  to  levy 
first  upon  the  property  of  the  principal,  and  he,  con- 
trary to  law,  levies  on  the  goods  of  a  surety,  the  latter 
may,  by  motion  to  the  court,  compel  the  release  of  the 
levy  by  showing  that  the  principal  has  sufficient  prop- 
erty available  for  the  satisfaction  of  the  writ.*  Where 
the  judgment  is  against  the  defendants  jointly,  without 
showing  that  one  is  the  surety  of  the  other,  the  plain- 
tiff may,  in  Mississippi,  proceed  to  levj'  on  the  prop- 
erty of  the  surety  before  showing  that  the  principal  is 
irresponsible.*  A  levy  on  the  property  of  the  surety 
before  that  of  the  principal  debtor  is  not  void.  No 
one  but  the  surety  can  complain  of  it.  He  may  have 
it  vacated,  or  may  sustain  an  action  against  the  officer 
for  damages.® 

§260.    What  Acts  Constitute  a  Valid  Levy. — In 

determining  whether  a  given  state  of  facts  establishes 
a  valid  levy,  we  must  consider:  1.  The  statute  of  the 
particular  state  in  which  the  levy  is  drawn  in  question ; 

>  Cheatham  v.  Brien,  3  Head,  552;  Walker  v.  Gilbert,  21  Misa.  693. 

'  Warren  v.  Edgerton,  22  Vt.  199;  54  Am.  Dec.  66;  Bason  v.  Petway,  1 
Dev.  &  B.  U;  Boughtou  v.  Bank,  2  Barb.  Ch.  458. 

^  Moss  V.  Agricultural  Bank,  4  Smedes  &  M.  726. 

*  Work  V.  Harper,  31  Miss.  107;  66  Am.  Dec.  549;  Walker  v.  Gilbert,  13 
Smedes  &  M.  693. 

^  Atkinson  v.  Rhea,  7  Humph.  59;  Hyman  v.  Seaman,  33  Miss.  185;  Doe  v. 
Pritchard,  11  Smedes  &  M.  327. 
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2.  The  person  against  whose  rights  the  levy  is  sought 
to  be  asserted;  and  3.  The  character  of  the  property 
upon  which  the  levy  was  attempted  to  be  made.  We 
shall  not  here  undertake  any  compilation  of  the  stat- 
utes of  the  various  states  upon  this  subject;  hut  shall 
consider  it  chiefly  in  connection  with  decisions  pro- 
fessing to  expond  the  principles  of  the  common  law. 
When  the  person  against  whom  the  levy  is  sought  to 
be  asserted  is  a  vendee  or  creditor  of  the  defendant  in 
execution,  the  various  acts  essential  to  a  valid  levy 
must  be  proved  with  greater  strictness  than  when  the 
interests  of  the  defendant  are  in  question.  We  shall, 
therefore,  first  endeavor  to  show  what  the  officer  must 
do  to  make  a  valid  levy  as  against  such  vendee  or  cred- 
itor. In  all  cases,  there  must  be  something  more  than 
a  mere  pen-and-ink  levy.^  It  is  not  sufficient  that  the 
officer  merely  makes  an  inventory  of  the  property  and 
indorses  the  levy  upon  his  writ.  He  must  go  where 
the  property  is.  He  must  have  it  within  his  view.^  It 
must  be  where  he  can  exercise  control  over  it.^  And  he 
must  exercise,  or  assume  to  exercise,  dominion,  by  virtue 
of  his  writ.  He  must  do  some  act  by  reason  of  which 
he  could  be  successfully  prosecuted  as  a  trespasser  if  it 

'  Techmeyer  v.  Waltz,  49  Iowa,  645;  Cobb  v.  Cage,  7  Ala.  619;  Chittenden 
V.  Rogers,  42  111.  100. 

2  Mintum  v.  Stryker,  1  Edm.  Select  Cases,  356;  Duncan's  Appeal,  37  Pa. 
St.  500;  Wood  v.  Vanarsdale,  3  Rawle,  401;  Lowry  v.  Coulter,  9  Pa.  St.  349; 
Cawthorn  v.  McCraw,  9  Ala.  519;  Herron  v.  Hughes,  25  Cal.  556;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  553;  Linton  v.  Ford,  46  Pa.  St.  294;  Carey  v. 
Bright,  58  Pa.  St.  70;  Brown  v.  Pratt,  4  Wis.  513;  65  Am.  Dec.  330;  Taftts  v. 
Manlove,  14  Cal.  49;  73  Am.  Dec.  610. 

*  Mintum  v.  Stryker,  1  Edm.  Select  Cases,  356;  Duncan's  Appeal,  37  Pa. 
St.  500;  Wood  v.  Vanarsdale,  3  Rawle,  401;  Lowry  v.  Coulter,  9  Pa.  St.  349; 
Cawthorn  v.  McCraw,  9  Ala.  519;  Herron  v.  Hughes,  25  Cal.  556;  Artisans' 
Bank  v.  Treadwell,  34  Barb.  553;  Linton  v.  Ford,  46  Pa.  St.  294;  Carey  v. 
Bright,  58  Pa.  St.  70;  Brown  v.  Pratt,  4  Wis.  513;  65  Am.  Dec.  320;  Taftts 
V.  Manlove,  14  Cal.  49:  73  Am.  Deo.  010. 
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were  not  for  the  protection  afforded  him  by  the  writ.^ 
But  in  order  to  make  him  responsible  as  a  trespasser, 
it  is  not  essential  that  he  should  remove  the  property, 
nor  that  he  should  touch  it.  It  is  enough  that,  having 
the  property  within  his  view,  and  where  he  can  control 
it,  he  does  profess  to  levy  and  to  assume  control  of 
the  property  by  virtue  of  the  execution,  and  with  the 
avowed  purpose  of  holding  the  property  to  answer 
the  exigences  of  the  writ;  for  one  who  to  that  extent 
assumes  dominion  over  the  goods  of  another  is  a  tres- 
passer, unless  he  is  justified  by  a  valid  writ."''  The  levy 
ought  to  be  notorious;  it  must  not  be  made  in  such  a 
manner  as  to  indicate  an  intention  to  keep  it  secret. 
In  general,  a  secret  levy  must  be  held  invalid  as 
against  third  persons.*  Generally  there  must  be  a 
taking  of  the  property  into  the  possession  of  the  officer, 
and  a  divesting  of  the  possession  of  the  owner.  The 
officer  must  maintain  his  possession  and  control  to  such 
an  extent  that  the  property  could  not  probably  be  taken 
from   his   custody  without  his    knowing   it.*      "The 

>  Goode  V.  Longinire,  35  Ala.  668;  96  Am.  Dec.  309;  Weatervelt  v.  Pinck- 
ney,  14  Wend.  123;  28  Am.  Dec.  516;  Minor  v.  Herriford,  25  III.  344;  Beek- 
man  v.  Lansing,  3  Wend.  450;  20  Am.  Dec.  707;  Davidsons.  Waldron,  31  lU. 
120;  83  Am.  Deo.  206;  Bryan  v.  Bridges,  6  Tex.  141;  Logsdon  a.  Spivey,  54 
111.  104;  Smith  v.  Niles,  20  Vt.  320;  49  Am.  Dec.  782;  Allen  v.  McCalla,  25 
Iowa,  464;  96  Am.  Dec.  56;  Sheffield  v.  Key,  14  Ga.  528;  Crawford  v.  Newell, 
23  Iowa,  453;  Levy  v.  Shockley,  29  Ga.  710;  Banks  v.  Evans,  10  Smedes  &  M. 
35;  48  Am.  Dec.  734;  Newman  v.  Hook,  37  Mo.  207;  90  Am.  Dec.  378;  Gates 
V.  Flint,  39  Miss.  365;  Parker  v.  Dean,  45  Miss.  408;  Watts  v.  Cleveland,  3 
E.  D.  Smith,  553;  Douglas  v.  Orr,  58  Mo.  573;  Crisfield  v.  Neal,  36  Kan.  278. 

2  Connah  v.  Hale,  23  Wend.  461;  Green  v.  Burk,  23  Wend.  490;  Gibbs  v. 
Chase,  10  Mass.  128;  Baylis  v.  Usher,  4  Moore  &  P.  790;  Morse  v.  Hurd,  17 
N.  H.  246;  Robinson  v.  Mansfield,  13  Pick.  139. 

'  Pierce  v.  Shipps,  16  Barb.  585;  Miner  v.  Smith,  10  Ohio  St.  79;  Rives  v. 
Porter,  7  Ired.  74. 

*  Gordon  v.  Gilfoil,  27  La.  Ann.  265;  Pleasants  v.  Keep,  28  La.  Ann.  124; 
Quackenbush  v.  Henry,  42  Mich.  75;  Douglas  v.  Orr,  58  Mo.  573;  Wilson  «. 
Powers,  21  Minn.  193. 
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property  must  be  within  the  power  and  control  of'  the 
officer  when  the  levy  is  made,  and  he  must  take  it  into 
his  possession  in  a  reasonable  time  thereafter,  and  in 
such  an  open,  public,  and  unequivocal  manner  as  to 
apprise  everybody  that  it  has  been  taken  in  execu- 
tion."^ 

From  an  early  day  it  has  been  frequently  asserted 
that  a  levy  upon  a  portion  of  the  goods  could  be  made 
in  the  name  of  all,  and  so  as  to  bind  all.^  Recently 
this  rule  has  been  applied  in  an  extreme  case  in  Eng- 
land. An  officer  went  to  a  mansion-house,  levied  upon 
the  goods  there,  and  proclaimed  that  he  intended  it 
as  a  levy  upon  all  the  goods  of  the  defendant.  The 
levy  was  held  to  bind  goods  situate  in  the  defendant's 
farm-house,  about  a  mile  distant  from  the  mansion- 
house.^  But  in  New  York  it  has  been  held  that  a 
levy  on  part,  in  the  name  of  all,  cannot  bind  goods 
which  were  at  the  time  locked  up,  and  beyond  the  offi- 
cer's control.*  In  New  Jersey,  the  acts  which  con- 
stitute a  valid  levy  against  the  defendant  are  equally 
sufficient  to  sustain  the  levy  against  strangers  to  the 
writ.  In  that  state  nothing  seems  to  be  indispensable, 
except  that  the  officer  should  make  a  list  of  the  prop- 
erty and  assert  his  intention  to  levy  upon  it.^  So  in 
New  York,  where  a  sheriff  entered  a  lawyer's  office 
in  his  absence,  opened  his  book-cases,  made  a  memo- 
randum of  his  books,  and  the  next  day  showed  him  a 

» Davidson  w.  Waldron,  31  111.  120;  83  Am.  Dec.  206. 

'  Cole  V.  Davis,  1  Ld.  Eaym.  725;  Lewis  v.  Smith,  2  Serg.  &  R.  141. 

'  Gladstone  v.  Padwiok,-  L.  R.  6  Ex.  203. 

«  Haggerty  v.  Wilber,  16  Johns.  287;  8  Am.  Dec.  321. 

'  Brewster  v.  Vail,  1  Spenc.  56;  38  Am.  Deo.  547;  Wintermut'e  v..  Hankin- 
Bon,  4  Halst.  140;  Lloyd  v.  Wyckoff,  6  Halat.  218;  Oliver  v.  Applegate,  2 
South.  480;  Newell  v.  Sibley,  1  South.  381;  Casher  v.  Peterson,  1  South.  317; 
Caldwell  v.  Fifield,  4  Zab.  161;  Dean  v.  Thatcher,  32  N.  J.  L.  470. 
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list  and  told  \Am  that  he  levied  on  the  property,  these 
acts  were  held  to  constitute  a  valid  levy,  enforceable 
against  a  subsequent  purchaser.^  It  is  usual  to  say  that 
a  levy  may  be  invalid  as  against  strangers,  but  valid  as 
against  the  defendant.^  Whether  this  is  because  it  is 
necessary  for  the  oflBcer  to  perform  more  or  different  acts 
to  make  a  levy  as'against  defendant,  or  because,  in  the 
various  cases  which  have  arisen,  the  defendant  has  ex- 
pressly or  impliedly  waived  a  performance  of  one  or 
more  of  the  acts  requisite  to  a  levy,  is  uncertain.*  At 
all  events,  where  an  officer  goes  to  the  defendant's  prop- 
erty or  to  the  defendant  for  the  purpose  of  making 
a  levy,  and  the  defendant  furnishes  a  list  of  property 
to  be  taken  in  execution,  or  by  any  other  act  assents 
to  the  levy,  or  shows  an  intention  to  regard  the  levy 
as  consummated,  he  seems  to  be  thereafter  estopped 
from  alleging  that  there  was  some  omission  or  infor- 
mality in  the  levy.'*  So  far  as  the  making  of  the  levy 
is  concerned,  we  see  no  reason  for  declaring  that  it 
may  be  consummated  by  any  different  acts  as  against 
the  defendant  than  as  against  third  persons.  Of  course, 
if  the  defendant,  knowing  of  the  levy  which  the  officer 
is  making,  submits  to  it,  there  can  be  no  further  ques- 

>  Dean  v.  Campbell,  19  Hun,  534. 

''  In  Iowa  this  is  denied.  The  officer  must  there  take  possession  of  property 
levied  upon,  in  order  to  make  a  valid  levy  as  against  the  defendant.  Crawford 
V.  Newell,  23  Iowa,  453. 

'  It  may  be  admitted,  as  unquestionably  the  law  is,  that  a  levy  may  be 
good  as  against  the  defendant  in  the  writ,  when  it  would  not  be  good  as  to 
third  persons.  But  we  apprehend  that  this  distinction  is  not  based  upon  any 
difference  in  the  legal  requisites  of  a  levy,  but  in  the  fact  that  the  conduct  of 
the  defendant,  either  by  positive  or  negative  acts,  may  amount  to  a  waiver, 
or  an  estoppel,  or  an  agreement  that  that  shall  be  a  levy  which,  without  such 
conduct,  would  not  be  auflficient.  Taftts  v.  Manlove,  14  Cal.  50;  73  Am.  Dec. 
610. 

*Logsdon  ».  Spivey,  64  111.  104;  Hill  v.  Harris,  10  B.  Men.  .120;  50  Am. 
Dec.  542. 
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tion  between  him  and  the  officer  about  the  sufficiency 
of  the  levy,  for  his  conduct  has  waived  all  further  pro- 
ceedings, and  this  he  is  competent  to  do.^  So  when  a 
levy  has  been  properly  made,  it  may  not  be  necessary 
to  exercise  so  great  vigilance  as  against  the  defendant, 
in  maintaining  control  of  the  property;  for  having 
knowledge  of  the  levy,  he  can  never  be  in  a  position 
to  assail  it  from  the  vantage-ground  of  an  innocent 
purchaser  or  encumbrancer  without  notice.  If  he  has 
submitted  to  the  levy,  it  is  immaterial,  as  far  as  he  is 
concerned,  whether  the  property  was  ever  within  the 
view  or  control  of  the  officer.^  So  where  a  forth- 
coming or  delivery  bond  has  been  executed  by  or  on 
behalf  of  the  defendant,  an  action  thereon  cannot  be 
defeated  by  showing  irregularities  or  omissions  in  the 
levy,  or  that  no  levy  was  in  fact  made.* 

§  261.  Leaving  Defendant  in  Possession  after  Levy. 

—By  saying  that  it  is  by  no  means  essential  that  the 
officer  should  remove  or  even  touch  the  property  levied 
upon,  we  have  impliedly  asserted  that  it  is  not  neces- 
sary for  him  to  take  the  property  out  of  the  custody 
of  the  defendant.  The  cases  which  pronounce  against 
secret  levies  do  not,  as  a  general  rule,  require  that  the 
levy  be  accompanied  by  that  degree  of  notoriety  which 
attends  a  visible  and  open  change  of  possession.  They 
only  prohibit  levies  in  which  there  has  been  a  clear 
attempt  to  prevent  notoriety,  and  to  keep  the  public 
ignorant  of  the  true  state  of  the  defendant's  affairs.  It 
would  seem  that  a  due  regard  for  the  interests  of  third 

>  MoGirr  ■„.  Hunter,  13  111.  195;  Trovillo  v.  TUford,  6  Watta,  468;  31  Am. 
Dec.  484. 

2  Dresser  v.  Ainsworth,  9  Barb.  619;  Rhame  v.  MoRoy,  7  Rich.  37. 

'  Walker  v.  Shotwell,  13  Smedes  &  M.  544;  Jane  v.  Dillon,  28  Miss.  283; 
Roebuck  v.  Thornton,  19  Ga.  149;  Pugh  v.  Calloway,  10  Ohio  St.  488. 
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persons  should  require  that  the  levy  of  the  writ  be 
accompanied  or  immediately  succeeded  by  a  cessation 
of  the  defendant's  apparent  ownership  and  power  of 
dispositiori  over  the  property;  and  that  the  period 
when  the  property  begins  to  be  in  custody  of  the  law 
should  be  publicly  attested  by  the  relinquishment  of 
possession  on  the  part  of  the  defendant,  and  by  the 
assumption  of  exclusive  possession  on  the  part  of  the 
officers  of  the  law.  But  in  most  of  the  states,  it  is 
clear  that,  if  the  levy  is  otherwise  perfect,  it  will  not 
be  invalidated  by  leaving  the  property  with  the  defend- 
ant. The  officer  need  not  in  any  case  take  charge  of  the 
property  in  person.  He  niay  act  through  the  agency 
of  deputies  or  keepers,  being  in  either  event  responsi- 
ble fo.r  their  conduct.  If  he  chooses  to  repose  especial 
confidence  in  the  defendant,  he  may  appoint  him  as 
keeper,  and  may  leave  the  property  in  his  custody.  If 
the  defendant  abuses  his  trust  by  destroying  the  prop- 
erty, or  by  otherwise  placing  it  beyond  the  power  of 
the  officer,  the  latter  is  responsible  to  the  plaintiff  in 
execution.  But  the  fact  that  the  defendant  is  still  in 
possession  does  not  authorize  him  to  sell  the  property, 
nor  does  it  render  the  property  liable  to  seizure  under 
subsequent  writs.  The  levy  is,  for  all  purposes  and 
against  all  persons,  as  binding  as  though  the  sheriff 
was  personally  in  possession  of  the  property.^     The  fact 

1  Bontl  V.  WiUett,  1  Keyes,  377;  1  Abb.  App.  165;  Elias  v.  Farley,  3  Keyea, 
3D8;  2  Abb.  App.  11;  5  Abb.  Pr.,  N.  S.,  59;  Roth  v.  Wells,  29  N.  Y.  471; 
Ray  V.  Haroourt.  19  Wend.  495;  Van  Wyck  v.  Pine,  2  Hill,  666;  Russell  v. 
Gibbs,  5  Cow.  390;  Copley  v.  Rose,  2  N.  Y.  115;  Green  u.  Burke,  23  Wend. 
490;  Barker  v.  Binninger,  4  Kern.  270;  Camp  v.  Chamberlain,  5  Denio,  198; 
Westervelt  v.  Pinckney,  14  Wend.  123;  28  Am.  Dec.  516;  Butler  v.  Maynard, 
11  Wend.  548;  27  Am.  Dec.  100;  Bond  v.  WiUett,  31  N.  Y.  102;  Gilkey  v. 
Dickerson,  3  Hawks,  293;  Treadwell  v.  Roacoe,  3  Dev.  50;  Minor  v.  Smith,  13 
Ohio  St.  79;  Ames  v.-  Taylor,  49  Me.  381;  Acton  v.  Knowles,  14  Ohio  St.  18; 
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that  the  property,  when  capable  of  removal,  is  left  with, 
the  defendant,  may,  nevertheless,  operate  to  the  preju- 
dice of  plaintiff's  rights.  An  execution  taken  out  or 
levied  with  a  view  to  hinder,  delay,  or  defraud  cred- 
itors or  others  is  void  as  against  creditors  and  subse- 
quent purchasers.  An  intent  to  hinder,  delay,  or 
defraud  creditors  will  be  inferred  from  the  fact  that  the 
levy  is  not  .made  for  the  purpose  of  enforcing  a  satis- 
faction of  the  writ;  that  the  levy  was  not  made  for 
this  purpose  may,  in  turn,  be  inferred  from  the  fact 
that  the  defendant,  for  some  considerable  time,  is  per- 
mitted to  enjoy  the  use  and  retain  the  possession  of 
the  property  as  before  the  levy. 

While  the  authorities  are  not  entirely  harmonious, 
the  vast  majority  of  them  sustain  these  propositions:  1. 
The  fact  that  the  officer,  after  levying,  left  the  property 
with  the  defendant,  is  not  of  itself  sufficient  to  establish 
a  fraudulent  use  of  the  writ,^  unless  the  sale  is  deferred, 
and  the  defendant's  possession  continued  for  so  unusual 
and  unreasonable  a  period  as  to  give  rise  to  the  pre- 
sumption that  the  conduct  of  the  officer  was  prompted 
or  ratified  by  the  plaintiff;  ^  2.  That  the  interference  of 
the  plaintiff  with  the  execution  of  the  writ,  whereby 
he  procures  the  property  to  be  left  in  the  custody  of 

Bullitt  V.  Winstons,  1  Munf.  269;  Moss  v.  Moore,  3  Hill  (S.  C),  276;  MoBurnie 
V.  Overton,  8  B.  Mon.  303;  Weatherby  v.  Covington,  3  Strob.  27;  49  Am.  Deo. 
623;  McGinnis  v.  Prieson,  85  Pa.  St.  Ill;  Carlisle  v.  Wathin,  78  Ky.  365. 

'  Farrington  v.  Strickland,  15  Johns.  428;  Farrington  v.  Sinclair,  15  Johns. 
430;  Etherejge  v.  Edwards,  1  Swan,  426;  Cumberland  Bank  v.  Hann,  4  Harr. 
(Del.)  166;  Herkimer  Co.  v.  Brown,  6  Hill,  232;  Butler  v.  Maynard,  11  Wend. 
551;  27  Am.  Dec.  100;  Howell  v.  Alkyn,  2  Rawle,  282;  Commonwealth  v. 
Strembach,  3  Rawle,  341;  24  Am.  Dec.  351 ;  Wood  v.  Vanarsdale,  3  Rawle,  401. 

'■■  United  States  v.  Conygham,  4  Dall.  358;  Dean  v.  Davidson,  13  Serg.  & 
R.  345;  Corlies  v.  Stanbridge,  5  Rawle,  286;  Levy  v.  Wallis,  4  Dall.  167;  Kel- 
logg V.  Griffin,  17  Johns.  274;  Swigert  o.  Thomas,  7  Dana,  220;  Bourne  v. 
Hocker,  11  B.  Mon.  25;  Impey  on  Sheriffs,  125j  Dickenson  v.  Cook,  17  Johns. 
332;  Lewis  v.  Smith,  2  Serg.  &  R.  142. 
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the  defendant  generally/  but  not  universally,^  renders 
the  writ  fraudulent  and  void  as  against  the  vendees 
and  creditors  of  the  defendant.  But  wherever  it  ap- 
pears that  the  property  was  left  with  the  defendant, 
not  merely  as  its  custodian,  but  with  intent  that  he 
should  continue  to  exercise  the  full  powers  of  owner- 
ship, including  the  power  of  sale,  the  most  indulgent  of 
courts  will  not  hesitate  to  treat  the  levy  as  colorable 
and  fraudulent.*  The  lien  of  an  attachment  is  usually 
regarded  as  being  dependent  for  its  inception  and 
continuance  upon  an  actual  seizure  of  the  property. 
Therefore,  in  levying  an  attachment,  the  .property 
must  be  taken  and  kept  from  the  possession  of  the 
defendant.*  This  rule,  which  we  have  just  stated  to 
be  applicable  to  levies  of  attachments,  is,  in  several  of 
the  states,  equally  applicable  to  levies  of  executions. 
In  these  states  the  officers  levying  executions  must 

1  Parker  v.  Wangh,  34  Mo.  340;  Berry  v.  Smith,  3  Wash.  60;  Rew  v.  Bar- 
ber, 3  Cow.  272;  Storm  v.  Woods,  11  Johns.  110;  United  States  v.  Oonyghara, 
V  Wall.  C.  C.  178;  Russell  v.  Gibbs,  5  Cow.  390;  Ball  v.  Shell,  21  Wend.  222; 
\Knower  v.  Barnard,  5  Hill,  377;  MoClure  v.  Ege,  7  Watts,  74;  Hickman  v. 
Caldwell,  4  Rawle,  376;  27  Am.  Dec.  274;  Wood  v.  Gary,  5  Ala.  43;  Patton 
L.  Hayter,  15  Ala.  18;  Zug  v.  Laughlin,  23  Ind.  178;  Earl's  Appeal,  13  Pa.  St. 
/483;  Weir  v.  Hale,  3  Watts  &  S.  483;  Inray  v.  Magnay,  11  Mees.  &  W.  267; 
/  Hunt  V.  Hooper,  12  Mees.  &  W.  664;  Sawle  v.  Paynter,  1  Dowl.  &  R.  307; 
Eberle  v.  Mayer,  1  Rawle,  366;  Slboomb  v.  Blackburn,  18  Ark.  309;  Albert- 
sou  V.  Goldby,  28  Ala.  711;  65  Am.  Dec.  380;  Kirkpatrick  v.  Carson,  1  Vroom, 
331;  Mentz  v.  Hamman,  5  Whart.  150;  34  Am.  Dec.  646. 

"  Casher  v.  Peterson,  1  South.  317;  Williamson  v.  Johnston,  7  Halst.  86; 
Sterling  v.  Van  Cleve,  7  Halst.  285;  James  v.  Burnett,  Spencer,  636;  Houston 
V.  Sutton,  3  Harr.  (DeK)  37;  Snipes  v.  Sheriff,  1  Bay,  295;  Brown  v.  Gilliland, 
3  Desau.  539;  Greenwood  v.  Naylor,  1  McCord,  414. 

»  Cook  V.  Wood,  1  Harr.  (N.  J.)  254;  Wunderlich  v.  Roberts,  67  Lid.  421; 
Parys  *  Co.'s  Appeal,  5  Wright,  273;  Keyser's  Appeal,  13  Pa.  St.  409;  53 
Am.  Dec.  487;  Swigert  v.  Thomas,  7  Dana,  220;  Cumberland  Bank  v.  Hann,  4 
Harr.  (N.  J.)  167;  Davidson  v.  Waldron,  31  111.  120;  83  Am.  Dec.  206;  Heitz- 
man  v.  Divil,  11  Pa.  St.  264;  Farrington  v.  Sinclair,  15  Johns.  428. 

*  Bagley  v.  White,  4  Pick.  395;  16  Am.  Dec.  353;  Fettyplace  v.  Dutch,  13 
Pick.  388;  23  Am.  Dec.  688;  Mills  v.  Camp,  14  Conn.  219;  36  Am.  Dec.  488; 
Taintor  v.  Williams,  7  Conn.  271.     See  Drake  on  Attachment,  sees.  255-257. 
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take  possession  of  the  property  in  person  or  by  keep- 
ers. The  defendant  cannot  be  one  of  these  keepers. 
The  levy  must  be  succeeded  by  such  a  change  of  pos- 
session as  is  open  and  visible.  The  officers  must  be  in 
charge  of  the  property,  so  that  persons  about  to  deal 
with  it  will,  by  the  exercise  of  ordinary  powers  of 
observation,  know  that  it  is  no  longer  in  the  control 
of  the  defendant.  If  the  property  is  not  removed  to 
another  place,  a  keeper  should  be  kept  with  it,  and  in 
case  of  his  temporary  absence,  the  property  should  be 
locked  up  or  otherwise  kept  from  the  possession  of  the 
defendant.  If  the  officer  levying  does  not  take  and 
retain  possession,  his  levy  is  invalid  as  against  pur- 
chasers or  subsequently  levying  creditors.^  If  the 
sheriff's  keeper,,  by  collusion  with  another  officer,  sur- 
renders or  abandons  possession  to  enable  the  latter  to 
levy,  this  collusive  act  cannot  prejudice  the  prior  levy.^ 

§  263.    Acts  Necessary  to  Levy  of  Attachment. — 

In  the  preceding  section,  we  have  stated  that,  in  some 
of  the  states,  the  acts  necessary  to  a  valid  levy  of  an 
attachment  were  equally  essential  to  the  valid  levy  of 
an  execution.  We  shall,  therefore,  devote  this  section 
to  the  consideration  of  those  necessary  acts.     "  The 

'  Duterte  v.  Driard,  7  Cal.  549;  Border  v.  Benge,  12  Iowa,  330;  Portis  v. 
Parker,  8  Tex.  23;  58  Am.  Deo.  95;  Converse  v.  MoKee,  14  Tex.  30;  Earnea 
V.  Billington,  1  Wash.  29;  Havely  v.  Lowry,  30  111.  446;  Davidson  «.  Waldron, 
31  111.  120;  83  Am.  Dec.  206;  Crawford  v.  Newell,  23  iowa,  453;  CalJerwood 
V.  Prevost,  9  Rob.  (La.)  182;  Miller  v.  Streeder,  18  La.  Ann.  56;  Simpson  ■«. 
Allain,  7  Rob.  (La.)  500;  Scott  v.  Neblett,  6  La.  Ann.  182;  Taylor  w.  Stone,  2 
La.  Ann.  910.  The  North  Carolina  cases  may  not  fully  sustain  the  rules  laid 
down  in  the  text;  but  they  certainly  require  that  the  levy  should  soon,  if  not 
immediately,  bo  followed  by  such  a  change  in  the  condition  and  control  of  the 
property  as  will  reveal  to  ordinary  observers  the  true  condition  of  affairs. 
Wilson  V.  Hensley,  4  Ired.  66;  Roberts'  v.  Scales,  1  Ired.  88;  Maugum  v.  Ham- 
let, 8  Ired.  44;  Rives  v.  Porter,  7  Ired.  74. 

2  Leach  v.  Pine,  41  III.  66;  89  Am.  Deo.  375. 
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nature  of  the  possession  and  custody  wbich  an  oflScer 
is  to  keep  will  depend  upon  the  nature  and  position  of 
the. property,  as  ship'3,  rafts,  piles  of  lumber,  masses  of 
stone,  or  lighter,  more  portable,  and  more  valuable 
goods.  In  general,  it  may  be  said  that  it  shall  be  such 
a  custody  as  to  enable  an  officer  to  retain  and  assert 
his  power  and  control  ovei*  the  property,  and  so  that 
it  cannot  probably  be  withdrawn,  or  taken  by  another, 
without  his  knowing  it."^  "The  doings  of  an  officer, 
in  respect  to  personal  property,  cannot  amount  to  a 
valid  attachment,  unless  the  articles  are  taken  into 
his  actual  custody,  or  are  placed  under  his  exclusive 
control.  The  articles  must  be  within  the  power  of 
the  officer.  He  must  continue  to  retain  this  power 
over  them  by  remaining  present  himself,  by  appoint- 
ing an  agent  in  his  absence,  by  taking  a  receipt  for 
the  property,  by  inventorying  and  marking  them,  or 
by  a  seasonable  removal  of  them.  It  is  not  neces- 
sary that  they  should  be  removed,  but  they  must,  in 
all  cases,  be  put  out  of  the  control  of  the  debtor."^ 
The  officer  who  is  attempting  to  levy  an  attachment 
must,  in  the  first  place,  go  where  the  property  is.  He 
must  get  it  within  his  view,  and  subject  to  his  control. 
In  the  case  of  Taftts  v.  Manlove,*  the  sheriff  went  to 
the  store  of  the  defendant.  The  store  was  found  se- 
curely fastened  in  front  and  rear  by  iron  shutters.  The 
officer  and  his  deputies  stationed  themselves  at  these 
closed  entrances,  and  prevented  all  ingress  or  egress. 
While  they  were  thus  standing  guard,  the  debtor 
filed  his  petition  in  insolvency.  Immediately  there- 
after, on  the  sheriff's  threat  that  he  would  force  the 

'  Henimenway  v.  Wheeler,  14  Pick.  410;  25  Am.  Dec.  411. 
2  Bryant  v.  Osgood,  52  N.  H.  185. 
'  14  Gal.  47;  73  Am.  Dec.  610. 
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doors,  he  was  given  the  key.  He  then  entered,  levied 
on  the  goods,  made  his  inventory,  and  left  a  keeper  in 
charge.  A  contest  then  took  place  in  the  courts .  be- 
tween the  sheriff  and  the  debtor's  assignee,  under  the 
proceedings  in  insolvency.  This  contest  resulted  in 
favor  of  the  assignee,  the  supreme  court  saying :.  "  It 
is  too  plain  for  argument  that  there  can  be  no  levy  when 
the  officer  does  not  even  know  the  subject  of  the  levy. 
As  well  might  a  sheriff  stand  in  the  street,  and  levy 
upon  the  contents  of  a  banking  house,  as  to  stand  in  a 
store  door  at  midnight,  and  claim  that,  merely  by 
standing  there,  and  preventing  any  person  from  com- 
ing into  the  store,  he  had  levied  on  the  contents,  what- 
ever they  were,  of  the  store;  and  this  without  having 
any  knowledge  of  the  general  nature  of  the  stock,  much 
less  of  the  particular  description  or  value.  But,  as  we 
said  before,  nothing  appears  to  show  that  the  mere 
watching  and  guarding  of  the  storehouse  was  meant  to 
be  a  levy  on  the  property  inside;  but  these  were  acts 
merely  in  prosecution  of  the  design  to  enter  the  house, 
and  levy  on  the  property  there,  which  purpose  was 
afterward  accomplished."  An  officer  went  to  the  resi- 
dence of  an  absconding  debtor  for  the  purpose  of  levy- 
ing an  attachment.  The  wife  of  the  debtor's  landlord 
told  the  officer  about  a  mule  then  in  a  locked  barn  on 
the  premises,  and  described  it  so  that  it  might  be  dis- 
tinguished from  other  mules  in  the  same  barn,  belong- 
ing to  her  husband.  She  also  offered  to  get  a  key  to 
the  barn  for  the  officer.  .  He  declined  it  as  unnecessary, 
looked  through  a  crack  in  the  barn,  saw  the  mule, 
indorsed  a  levy  on  the  writ,  informed  her  of  what  liad 
been  done,  and  asked  her  to  keep  the  mule  for  the  offi- 
cer, which  she  agreed  to  do.     He  then  went  away.     A 
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few  minutes  afterward  another  officer  came,  armed  with 
another  writ,  got  possession  of  the  key,  entered  the 
barn,  seized  the  mule,  and  took  him  into  his  actual  pos- 
session. The  first  oflScer  was  held  not  to  have  made 
any  levy.* 

The  property  attached  must  always  be  put  within 
the  control  of  the  officer,  and  therefore  beyond  the 
control  of  the  defendant.^  In  one  case  it  was  held 
that  the  property  must  be  touched  by  the  officer. 
Hence  when  one  officer  gained  entrance  to  a  building, 
and  proclaimed  a  levy  on  its  contents,  and  another 
officer,  subsequently  entering,  took  hold  of  a  particular 
article  and  levied  on  it,  precedence  was  accorded  to 
the  latter  levy.*  But  this  case  is  in  opposition  to  a 
strong  and  decisive  current  of  authorities.  It  is  not 
essential  that  the  property  should  be  moved  or  touched. 
It  is  enough  that  the  officer  assumes  control  under  the 
writ,  and  keeps  some  one  in  charge  of  the  property.* 
Thus  an  officer  may  enter  a  store,  proclaim  his  levy,  ob- 
tain possession  of  the  keys,  and  lock  the  doors.  Here 
the  property,  being  within  his  control,  must  be  treated 
as  subject  to  a  valid  attachment.^  The  possession  of 
the  officer  must  not  be  temporary  in  its  character. 
It  must  continue  as  long  as  it  is  desired  that  the  at- 
tachment lien  should  remain  in  force.     An  abandon- 

^  Evans  v.  Higdon,  1  Baxt.  245. 

'  Odiorne  v.  Culley,  2  N.  H.  66;  9  Am.  Dec.  39;  Lane  v.  Jackson,  5  Mass. 
157;  Huntington  v.  Blaiadell,  2  N.  H.  317;  Kilbourne  ».  Frellsen,  22  La.  Ann. 
207;  Page  v.  Generes,  6  La.  Ann.  551;  Lyon  v.  Root,  12  Vt.  233;  Xomlinson  v. 
Collins,  20  Conn.  364. 

'  HolUster  v.  Goodale,  8  Conn.  332;  21  Am.  Dec.  674. 

*  Nichols  V.  Patten,  18  Me.  231;  36  Am.  Dec.  713;  Naylor  v.  Dennie,  8 
Pick.  198;  19  Am.  Dec.  319;  Huntington  v.  Blaisdell,  2  N.  H.  317;  Trounstein 
1).  Rosenham,  22  La.  Ann.  525. 

'  Denny  v.   Warren,  16  Mass.  420;  Gordon  v.  Rodman,  16  Maaa.  465; 
Shephard  v.  Butterfield,  4  Cush.  425;  Newton  v.  Adams,  4  Vt.  437. 
Vol.  n.-63 
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ment  of  the  possession  is  an  abandonment  of  the  levy. 
The  property  must  not  be  restored  to  the  real  or 
apparent  custody  of  the  defendant.  The  change  of 
possession  must  be  actual  and  substantial,  and  not 
merely  formal  or  colorable.  It  is  not  indispensable 
that  the  officer  should  be  in  visible  possession  every 
moment.  But  his  connection  with  and  control  of  the 
property  ought,  nevertheless,  to  be  so  continuous  that 
it  cannot  probably  be  removed  or  disturbed  without  his 
knowledge.^  But  if  the  defendant  obtains  p,dmission  to 
a  building  where  the  property  is  by  entering  through 
a  back  door,  of  which  the  officer  had  no  knowledge,^ 
or  by  entering  a  room  by  the  officer's  permission,  and 
then  locking  him  out,^  neither  of  these  acts  will  sus- 
pend nor  destroy  the  attachment  lien. 

§  262  a.  Property  not  Capable  of  Manual  Delivery. 

—  Property  of  great  value  belonging  to  the  defendant 
may  be  of  such  a  character  or  so  situated  that  it  can- 
not be  seized  upon  and  taken  into  the  possession  of  the 
officer  holding  the  writ.  This  is  frequently  the  case 
with  stocks  or  shares  in  corporations,  and  with  various 
choses  in  action,  where  such  shares  or  choses  are  sub- 
ject to  execution.  In  almost  every  state,  statutes  have 
been  enacted  upon  this  subject,  designating  the  variotis 
steps  to  be  taken  in  levying  the  writ.  These  statutes 
are  so  numerous  and  so  dissimilar  that  we  shall  not 
here  attempt  their  compilation,  nor  undertake  to  pre- 
sent any  very  exact  statement  of  their  general  purport. 
With   respect    to   shares   in   corporations,    the   usual 

>  Burrows  v.  Stoddard,  3  Conn.  160;  Nichols  v.  Patten,  18  Me.  231;  36  Am. 
Dec.  713;  Sanderson  v.  Edwards,  16  Pick.  144;  Boynton  v.  Warren,  99  Mass. 
172. 

2  Shephard  v.  Butterfield,  4  Cush.  465. 

«  Harriman  v.  Gray,  108  Mass.  229. 
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method  of  making  a  levy  is  by  leaving  a  copy  of  the 
writ  with  the  president,  secretary,  cashier,  or  other 
chief  officer,  with  a  notice  stating  that  the  shares  of 
stock  held  by  the  defendant  are  levied  upon  under  the 
writ.^  "  At  common  law,  corporate  shares  were  not 
subject  to  levy  and  sale  under  execution.  This,  how- 
ever, has  been  changed  by  statute  in  many  of  the 
states,  and  where  such  a  change  has  been  made,  the 
authorities  all  agree  that  if  the  statute  authorizing  such 
a  levy  and  sale  has  not  been  substantially  complied 
with,  then  the  sale  is  unauthorized  and  void,  and  can- 
not, as  in  case  of  a  sale  being  voidable  merely  on 
account  of  some  irregularity,  be  ratified."^  This 
language  must  be  qualified  so  as  not  to  require  of  the 
officer  the  performance  of  impossibilities.  Thus  the 
statutes  of  Michigan  declared  that  the  share  or  interest 
of  a  stockholder  might  be  taken  in  execution  by  leav- 
ing a  copy  of  the  writ,  certified  by  the  officer,  "with  the 
clerk,  treasurer,  or  cashier  of  the  company,  if  there  be 
such  officer,  and  if  not,  then  with  any  officer  or  person 
who  has  at  the  time  the  custody  of  the  books  and 
papers  of  the  corporation,  and  the  property  shall  be 
considered  seized  on  execution  where  such  copy  is 
left."  An  officer,  having  an  execution  against  a  stock- 
holder, indorsed  thereon  that  "  there  was  no  clerk, 
treasurer,  or  cashier  of  the  corporation  in  his  baili- 
wick," and  that  he  therefore  served  the  writ  by  deliv- 
ering a  copy  to  certain  persons  who,  he  was  informed, 

»  Code  Ala.,  sees.  1783,  1788;  sec.  2626,  Code  of  Ga.;  Powell  v.  Parker, 
38  Ga.  644;  Bailey  v.  Strohecker,  38  Ga.  259;  95  Am.  Dec.  88;  Laws  of  Ari- 
zona, p.  405,  sec.  125;  sec.  542,  Code  Civ.  Proc.  Cal.;  Kurd's  Rev.  Stats,  of  Dl. 
628,  sec.  53;  sec.  2967,  Code  Iowa;  Gen.  Stats.  Conn.,  ed.  of  1875,  p.  457,  sec. 
18;  Rev.  Stats,  of  Me.,  p.  666,  sees.  13,  14;  sec.  235,  Code  of  Procedure  of  N.  Y. ; 
Mechanics'  &  T.  Bank  v.  Dakin,  33  How.  Pr.  316;  50  Barb.  587. 

2  Blair  v.  Compton,  33  Mich.  425;  Goss  Mfg.  Co.  u.  People,  4  111.  App.  510. 
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tad  the  custody  of  the  books  and  papers  of  the  com- 
pany: "N.  H.  B.,  deputy,  secretary,  or  clerk  of  said 
company;  W.  M.  S.,  in  charge  of  the  oflSce  of  the 
company;  and  B.  S.  C,  president  of  said  company." 
The  court  held  that  the  clerk,  treasurer,  and  cashier 
might  all  reside  out  of  the  state,  in  which  event  the 
officer  could  not  serve  any  of  them ;  that  the  law  did 
not  contemplate  that,  in  this  contingency,  he  should  be 
without  power  to  serve  the  writ;  and  therefore  that  he 
might  leave  the  copy  of  the  writ  with  other  oflScers 
whom  he  found  in  charge  of  the  office  of  the  corpora- 
tion, and  who,  as  he  was  informed,  had  the  custody  of 
the  books  and  papers  of  the  company,  though  this  lat- 
ter information  was  derived  from  third  parties.^  The 
Illinois  statute  on  this  subject  is  identical  with  that  of 
Michigan,  except  that  an  attested  copy  of  the  execution 
is  required  to  be  left  with  the  clerk,  treasurer,  or  cashier, 
etc.  The  word  "clerk,"  as  here  used,  means  "that  officer 
who  usually  has  the  custody  of  the*  books  and  records 
of  the  company.  The  secretary  of  the  corporation  is 
but  another  name  for  the  same  officer."  When  the 
sheriff  delivers  to  the  proper  officer  of  the  corporation 
a  copy  of  the  execution,  indorsed  by  him:  "  The  within 
is  a  true  copy  of  the  execution  and  fee-bill  in  my 
hands,  under  which  I  have  seized  the  shares  of  stock 
of  the  within-named  defendant," — etc.,  this  is  a  sufficient 
attesting  of  the  copy  to  sustain  the  levy,  especially 
where  the  corporation  recognizes  it,  and  does  the  acts 
required  to  be  done  by  it  when  a  levy  is  made.^  In 
Tennessee,  shares  of  stock  in  private  corporations  are 
subject  to  levy  and  sale  under  execution.     Possession 

»  Blair  v.  Compton,  33  Mich.  425. 

»  People  V.  Gosa  and  PhUlipa  Mfg.  Co.,  99  111.  355. 
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of  the  certificates  by  the  officer  is  not  essential.  All 
that  seems  to  be  required  is  for  the  officer  to  make  a 
formal  levy,  and  then,  or  as  soon  thereafter  as  practi- 
cable, give  notice  either  personally  or  in  writing  to  the 
secretary  or  other  officer  intrusted  with  the  books  of 
the  corporation.  Subsequent  transfers  are  taken  in 
subordination  to  such  levy.^  In  California,  a  house 
standing  on  leased  lands  is  held  to  be  capable  of 
manual  delivery,  and  therefore  subject  to  levy  only  by 
taking  it  into  the  possession  of  the  officer,^  while  a 
growing  crop  is  regarded  as  not  capable  of  manual  de- 
livery, and  hence  may  be  levied  upon  by  leaving  with 
the  person  having  such  crop  in  his  possession  or  con- 
trol, or  with  his  agent,  a  copy  of  the  writ,  with  a  no- 
tice that  such  property  is  levied  upon  thereunder.* 

In  the  greater  number  of  the  states,  choses  in  action, 
and  other  personal  property  not. capable  of  manual 
delivery,  are  reached  by  trustee  process,  foreign  at- 
tachment, garnishment,  or  by  proceedings  supplemental 
to  execution,  and  not  by  direct  seizure.  In  such  cases, 
the  person  indebted  to  the  defendant,  or  who  has  prop- 
erty of  the  defendant's  in  his  hands,  which  cannot, 
either  owing  to  its  character  or  to  the  obligations  at- 
tached to  it  by  pledging  or  otherwise,  be  seized  by  the 
officer,  must  be  notified  that  the  debt  or  property  is 
attached  under  the  writ.*  In  New  York  it  was  for- 
merly thought  that  the  notice  must  specially  designate 
the  credits  sought  to  be  attached,  and  that  a  general 

'  Memphis  Appeal  Pub.  Co.  ■«.  Pike,  9  Heisk.  697. 

2  Coleman  v.  Collier,  11  Pac.  C.  L.  J.  567. 

s  Raventas  v.  Green,  57  CaJ.  254. 

*  Laws  of  Arizona,  p.  405,  sec.  125;  Code  Ala.,  sec.  2892;  CodeGa.,  sec.  3532; 
Hard's  111.  Stats.,  p.  550,  sec.  1;  Code  Iowa,  sec.  2967,  3501,  3502;  Code  Civ. 
Proc.  of  Cal.,  sec.  542;  Code  Civ.  Proc.  of  N.  Y.,  sec.  235. 
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notice  stating  that  all  the  property  of  the  defendant  is 
attached  was  insufficient.^  This  view  must  now  be  con- 
ceded to  be  erroneous.  "  A  notice  by  the  sheriff  that 
he  attaches  all  property,  debts,  and  effects,  and  all  rights 
and  shares  of  stock,  etc.,  in  the  possession  or  under  the 
control  of  the  individual  served,  does  show  the  prop- 
erty levied  on.  A  particular  description  of  the  property 
or  debts  supposed  to  be  in  the  possession  of  or  owing 
by  him  is  not  necessary  for  the  information  of  the 
party  served,  and  would  not  more  satisfactorily  show 
to  him  the  property  intended  to  be  reached.  The 
individual  served  necessarily  knows  better  than  the 
officer  can  know  the  property  and  debts  in  his  pos- 
session, or  owing  by  him,  subject  to  attachment.  A 
notice  by  the  sheriff  that  he  attached  all  the  bonds  and 
mortgages  and  promissory  notes  belonging  to  the  at- 
tachment debtor,  in  the  possession  of  an  individual, 
would  be  good  without  specifying  the  particular  secu- 
rities and  the  names  of  the  debtors;  and  if  perchance 
there  should  be  but  one  bond  and  mortgage,  and  no 
promissory  notes,  the  excessive  claim  would  not  vitiate. 
To  require  a  particular  description  of  the  rights,  debts, 
and  choses  in  action,  which  would  identify  and  dis- 
tinguish them  from  all  others  of  a  like  kind,  would  be 
to  render  the  remedy  by  attachment,  in  a  great  major- 
ity of  cases,  abortive  as  a  process  against  property  of 
this  character.  Neither  the  pursuing  creditor  nor  the 
sheriff  can  ordinarily  know  the  precise  character  of 
the  dealings  between  the  debtor  proceeded  against  and 
third  persons;  and  if  no  levy  can  be  made  until,  by  pro- 

>  O'Brien  i;.  Mechanics' Ins.  Co.,  14  Abb.  Pr.,  N.  S.,  314;  45  How.  Pr.  453,  re- 
versed in  56  N.  Y.  58;  Kuhlman  v.  Orsen,  5  Duer,  242;  Wilson  v.  Duncan, 
11  Abb.  Pr.  3;  Clarke  v.  Goodridge,  41  N.  Y.  210.  Contra,  Greenleaf  v.  Mum- 
ford,  19  Abb.  Pr.  469;  30  How.  Pr.  30;  Drake  v.  Goodridge,  54  Barb,  78. 
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ceedings  under  section  36  of  the  code,  the  particulars 
can  be  ascertained,  it  is  quite  evident  that  the  provis- 
ional remedy  would  in  very  many  cases  be  of  but  little 
practical  value.  The  remedy  was  designed  to  be  ef- 
fectual ;  and  to  make  it  so,  any  notice  which  shows  to 
the  party  served  that  any  particular  part  or  all  of  the 
property  or  debts  in  his  possession  belonging  to  the 
debtor  in  the  attachment  proceedings,  or  owing  by  him, 
is  attached,  and  intended  to  be  claimed  and  held  by  the 
sheriff,  must  be  held  sufficient."^  A  levy  upon  a  bill 
of  lading  is  not  equivalent  to  a  levy  on  the  goods 
therein  described,  and  creates  no  lien  against  such 
goods,  though  they  are  so  situated  that  the  officer  can- 
not seize  them,  being  beyond  his  territorial  jurisdic- 
tion.^ Books  of  account,  while  they  may  contain 
correct  statements  of  the  accounts  between  parties,  are 
not  choses  in  action.  They  are  mere  evidence  of  the 
existence  of  such  choses.  A  levy  upon  and  taking  pos- 
session of  them  would  be  entirely  inoperative,  unless  as 
a  levy  upon  tlie  paper  and  other  materials  of  which 
they  are  composed.  The  credits  therein  shown  can 
only  be  levied  upon  by  serving  notices,  as  in  case  of 
other  property  not  capable  of  manual  delivery.^ 

§  263.  Levies  on  Ponderous  and  Immovable  Proj)- 
erty. — We  have  already  stated  that,  in  determining 
the  sufficiency  of  an  alleged  levy,  the  character  of  the 
property  must  sometimes  be  considered.  The  law  does 
not  require  impossibilities.  Therefore,  it  does  not  re- 
quire that  the  same  acts  shall  be  requisite  to  a  levy 

>  O'Brien  v.  Mechanics' &  T.  Ins.  Co.,  56  N.  Y.  58;  Carter  v.  Koshland,  12 
Or.  493.  See,  as  to  levy  on  a  judgment,  Dore  v.  Dougherty,  72  Cal.  232;  1  Am. 
St.  Rep.  48. 

2  Taacks  v.  Schmidt,  18  Abb.  Pr.  307. 

'  Swart  V.  Thomas,  26  Minn.  141;  Ide  v.  Harwood,  30  Minn.  191. 
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upon  ponderous  or  immovable  property  as  upon  that 
of  which  a  complete  and  visible  change  of  possession 
may  be  .  easily  consummated.^  Growing  crops  cannot 
be  taken  into  possession  of  the  officer,  except  by  destroy-' 
ing  them,  or  by  disseising  the  owner  of  the  real  estate 
on  which  they  are  growing.  When  about  to  levy  on 
them,  the  officer  should  give  the  act  as  much  notoriety 
as  possible.  It  would  be  prudent  in  him  to  call  wit- 
nesses, and  indorse  that  fact  on  the  writ.^  In  North 
Carolina  he  must  go  on  the  land  and  proclaim  the 
levy.*  But  in  other  states  the  mere  indorsement  of 
the  levy  on  the  writ  seems  to  be  all  that  is  required.* 
In  California,  the  levy  on  growing  crops  may  be  made 
in  the  same  manner  as  upon  personal  property  not 
capable  of  manual  delivery,  and  when  the  defendant  is 
the  person  in  possession,  he  is  the  only  person  upon 
whom  a  copy  of  the  writ  need  be  served.^  When  the 
crop,  though  still  standing  in  the  field  or  resting  in  the 
ground,  has  matured,  and  is  ready  to  be  dug  or  har- 
vested, a  formal  levy  is  insufficient.  The  officer  must 
harvest  the  crop,  and  bring  it  into  his  possession.*  It 
seems  not  to  be  necessary  for  him  to  gather  or  harvest 
it  immediately.  Thus  where  a  levy  upon  a  crop  of 
corn  was  assailed  because  the  officer  did  not  at  once 
take  possession,  the  court  said:  "It  is  urged  by  counsel 
that  the  sheriff's  levy  was  not  sufficient  to  bind  the 
property,  for  the  reason  that  the  officer  did  not  take 
actual  possession  of  the  property.    The  corn  levied  upon 

'  Parrington  v.  Sinclair,  15  Johns.  428. 
'  Davidson  v.  Waldron,  31  111.  120;  83  Am.  Deo.  206. 
"  State  V.  Poor,  4  Dears.  &  B.  384;  34  Am.  Dec.  387. 
♦  Pierce  v.  Roche,  40  111.  292;  Whipple  v.  Foot,  2  Johns.  418;  3  Am.  Deo. 
442;  Hartwell  v.  Bissell,  17  Johns.  128. 
"  Raveutas  v.  Green,  57  Gal.  254. 
'  Head  v.  Fairbanks,  6  Met,  111. 
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was  in  the  field,  ungathered.  Prior  to  the  levy,  the 
sheriff  notified  the  defendants  in  this  case  of  his  pur- 
pose to  levy  on  the  corn,  and  just  before  or  at  the  time 
of  the  levy  he  notified  the  defendant  in  execution  that 
he  was  about  to  make  the  levy.  He  went  into  the 
field  for  that  purpose.  It  appears  that  he  did  all  that 
could  have  been  done,  in  order  to  take  possession  of  the 
property,  and  to  notify  persons  interested  of  the  fact 
that  he  had  made  the  levy.  It  is  not  usual  for  owners 
of  corn-fields  to  keep  a  watch  and  guard  over  them. 
They  retain  possession  without  such  precautions.  The 
sheriff,  having  taken  possession  of  the  corn,  would  re- 
tain it  by  pursuing  such  course  as  owners  of  property 
usually  take  to  retain  possession."^ 

A  levy  upon  corn  contained  in  a  crib,  and  too  great 
in  bulk  and  quantity  for  immediate  delivery,  was  sus- 
tained against  a  stranger  to  the  writ,  by  proof  that  the 
officer  notified  the  defendant  in  execution,  indorsed 
the  levy  upon  his  writ,  proceeded  to  nail  boards  on  the 
crib  so  as  to  secure  the  corn,  gave  public  notice  to 
several  persons  standing  near  the  crib  that  he  had 
levied  on  the  corn,  and  that  it  must  not  be  disturbed.'^ 
A  term  of  years  is  personal  property,  and  subject  to 
execution  as  such.^  The  decisions  are  singularly  reti- 
cent concerning  the  mode  of  levying  upon  it.  The 
oflScer  can  hardly  be  required  to  enter  into  the  posses- 
sion of  the  premises,  nor  to  oust  the  tenant,  nor 
"  required  to  exercise  any  dominion  or  control  over  it, 
founded  on  any  idea  of  a  right  to  the  possession.  He 
should,  no  doubt,  proclaim  his  levy  to  those  in  charge, 

1  Barr  v.  Cannon  and  Guun,  69  Iowa,  21. 

2  Richardson  v.  Bardin,  88  111.  124. 

'  Buhl  V.  Kenyon,  11  Mich.  249;  Dalzell  v.  Lynch,  4  Watts  &  S.  255;  Sowers 
V.  Vie,  14  Pa.  St.  99;  Williams  v.  Downing,  18  Pa.  St.  60. 


§263  OF  LEVIES  UPOST  PERSONAL  PROPERTY.  842 

and  notify  the  tenants  of  it;  but,  strictly  speaking,  I 
do  not  find  that  even  that  is  necessary."^  And  where 
the  lessee  has  machinery  and  fixtures  fixed  to  the  realty, 
ponderous  and  incapable  of  manual  delivery  without  a 
severance  from  the  soil,  it  is  said  that  the  officer  would 
not  be  justified  in  tearing  out,  severing,  and  removing 
them,  nor  need  he  put  a  watchman  in  charge.^  A  stack 
of  grain  may  be  levied  upon  by  going  to  it,  making  a 
formal  levy,  and  forbidding  defendant  from  touching 
it.^  A  similar  levy  seems  to  be  sufficient  to  create  au 
attachment  lien  on  hewn  stones,*  iron  ore,°  and  mill 
logs.®  What  is  essential  to  constitute  a  levy  on  a  band 
of  wild  cattle  was  discussed,  but  not  decided,  in  an  early 
case  in  Texas/  In  Georgia  a  levy  on  cattle  as  they 
run  is  void.  Possession  must  be  taken  at  once,  or  as 
rapidly  as  practicable.^  In  New  Hampshire  a  levy  on 
property  not  capable  of  being  taken  into  the  officer's 
possession  must  be  made  in  the  same  manner  as  a  levy 
upon  real  estate."  The  law  in  regard  to  the  change  in 
the  possession  of  property  levied  upon  under  an  execu- 
tion very  much  resembles  that  in  regard  to  the  change 
of  possession  accompanying  a  sale  of  chattels.  In  the 
majority  of  the  states,  the  fact  that  the  property  is  not 
subjected  to  an  immediate  change  of  possession,  though 
it  may  be  evidence  of  fraud,  is  not  conclusive  against 
either  a  sale  or  a  levy.  In  the  minority  of  the  states, 
the  want  of  this  change  is  alike  conclusive  against  the 

1  Steers  v.  Daniel,  4  Fed.  Rep.  596;  2  Flipp.  310. 

2  Steers  v.  Daniel,  4  Fed.  Rep.  598;  2  Flipp.  310;  Burr  v.  Graves,  4  Lea,  552. 
'  Gallagher  v.  Bishop,  15  Wis.  276.  See  also  Merrill  v.  Sawyer,  8  Pick.  397. 
*  Hemmenway  v.  Wheeler,  14  Pick.  408;  PoUey  v.  ton  Works,  4  Allen,  329, 
^  MUls  V.  Camp,  14  Conn.  219;  36  Am.  Deo.  488. 

^  Bicknell  v.  Triokey,  34  Me.  273.     For  levy  on  lumber,  see  Davidson  v, 
Waldron,  31  111.  120;  83  Am.  Deo.  206. 

'  Portis  V.  Parker,  8  Tex.  28;  58  Am.  Dee.  95. 
8  Sheffield  v.  Key,  13  Ga.  528. 
»  Bryant  v.  Osgood,  52  N.  H.  182. 
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validity  both  of  a  sale  and  of  a  levy,  when  the  rights 
of  third  persons  are  drawn  in  question.  But  when  the 
articles  are  such  that  their  delivery  or  removal  is  dif- 
ficult or  impossible,  there  must  be  a  modification  or  an 
entire  suspension  of  the  general  rule  requiring  such 
delivery  or  removal.  In  a  preceding  chapter  we  have 
considered  the  cases  in  which,  owing  to  the  character 
of  the  property,  a  sale  need  not  be  accompanied  by  an 
immediate  and  visible  change  in  the  possession  of  the 
chattels  sold.  We  refer  to  the  decisions  there  cited 
and  the  principles  there  announced,  believing  they  must 
prove  of  material  assistance  in  determining  the  cases  in 
which,  owing  to  the  character  of  the  property,  an  of- 
ficer levying  a  writ  may  be  either  wholly  excused  from 
taking  possession,  or,  if  not  wholly  excused,  may  be 
justified  in  assuming  only  that  amount  and  character  of 
dominion  to  which  the  property  can  be  readily  subjected. 

§  264.  Forthcoming  and  Delivery  Bonds. — In 
many  of  the  states,  the  defendant  may  retain  posses- 
sion of  property  levied  upon  if  he  sees  proper  to  exe- 
cute a  bond,  with  sufficient  sureties,  conditioned  that 
he  will  have  the  property  present  to  be  sold  at  the 
time  and  place  appointed  for  the  sale.  These  bonds 
are  sometimes  called  "forthcoming"  and  sometimes 
"  delivery"  bonds.  Their  form  differs  somewhat  in  the 
different  states.  But  even  if  the  form  is  not  in  con- 
formity with  statutory  regulation,  the  bond  may, 
nevertheless,  often  be  enforced,  because  its  form  and 
substance  are  sufficient  to  constitute  a  good  common- 
law    obligation.^      Hence   a    bond    without    sureties, 

'  Adler  v.  Green,  18  W.  Va.  201;  Turner  v.  Armstrong,  9  111.  App.  24; 
Butler  V.  O'Brien,  5  Ala.  316;  Grant  v.  Brotherton,  7  Mo.  458;  Meredith  v. 
Richardson,  10  Ala.  828;  Waterman  v.  Frank,  21  Mo.  108;  Selmea  v.  Smith, 
21  Mo.  526;  Palmer  v.  Vance,  13  Gal.  553;  Preach  v.  Miller,  5  Pa.  St.  310. 
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though  not  in  conformity  to  the  statute,  may  be  en- 
forced if  the  plaintiff  accepts  it.^  The  object  of  the 
bond  is  to  permit  the  defendant  to  continue  in  the  use 
and  possession  of  the  property  levied  upon,  and  at  the 
same  time  to  secure  its  being  forthcomins:  when  needed 
for  the  satisfaction  of  the  writ.^  A  forthcoming  or 
delivery  bond  must  be  given  by  the  person  whose  prop- 
erty has  been  levied  upon.^  If  given  by  any  one  else, 
it  is  not  the  bond  sanctioned  bj'-  the  statute.  Hence  if 
the  defendant  die  after  the  issue,  and  before  the  levy 
of  the  writ,  no  one  can  give  the  bond.  If  the  sheriff 
chooses  to  take  a  bond  given  by  the  widow  of  the 
decedent,  though  it  may  be  valid  as  a  common-law 
obligation,  it  is  not  enforceable  as  a  statutory  forth- 
coming bond.*  So  the  bond  can  be  given  only  to  the 
plaintiff,  and  if  he  dies  subsequently  to  the  issuing  of 
the  writ,  there  is  no  authority  to  take  it  in  his  name,^ 
nor  in  that  of  any  other  person.  Plaintiff  indorsed  on 
his^en  facias  that  the  judgment  and  execution  were  for 
the  benefit  of  one  H.,  and  the  sheriff,  after  levying  the 
writ,  took  a  forthcoming  bond  payable  to  H.  Subse- 
quently the  bond  was  forfeited,  and  judgment  was  en- 
tered and  execution  awarded  upon  it.  The  bond  and 
judgment  were  quashed  on  motion,  because  "the  cred- 
itor to  whom  the  bond  is  to  be  made  payable  is  the 
person  entitled  to  sue  out  the  execution, — the  plaintiff 
on  the  record.  No  other  person  can  be  known  to  the 
oflScer  or  to  the  court  itself  as  the  creditor."  *  A  forth- 
coming bond  should  state  the  issuing  of  the  execution, 

1  Walker  v.  McDowell,  4  Smedea  &  M.  118;  43  Am.  Dec.  476. 

^  Skinner  v.  Jayne,  24  Miss.  567. 

'  Naboura  v.  Cocks,  24  Mias.  44. 

*  Harris  v.  Shackleford,  6  Tex.  133. 

"  Smith  V.  Montgomery,  11  Smedes  &  M.  284. 

'  Meze  V.  Howver,  1  Leigh,  442. 
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the  amount  for  which  it  issued/  and  the  person  whose 
property  has  been  taken. ^  It  need  not  show  at  whose 
instance  the  levy  was  made.*  In  Indiana,  the  bond 
should  contain  a  provision  permitting  defendant  to 
sell  the  property  at  private  sale,  and  turn  over  the 
proceeds  to  the  sheriff.  The  defendant  executing  a 
bond  without  this  provision  cannot  on  account  of  its 
absence  avoid  the  bond.*  The  bond  should  correctly 
describe  the  execution.  For  a"  material  variance  in 
this  respect  it  may  be  quashed,^  as  where  it  recites  a 
judgment  against  A,  when  the  judgment  offered  in 
support  of  it  is  against  A  and  B/  or  recites  an  execu- 
tion against  three  persons,  when  the  judgment  was 
against  four,  although  since  the  judgment  one  of  the 
defendants  has  died.^  If  the  bond  is  for  a  greater 
sum  than  is  due  by  the  execution,  the  plaintiff  may 
cure  this  irregularity  by  remitting  the  excess.*  Imma- 
terial variances  will  be  disregarded.  It  is'  otherwise 
where  the  variance  is  immaterial,  or  of  but  trifling  im- 
portance.' To  be  valid  the  bond  must  be  based  upon 
a  levy  upon  tangible  property,  such  as  could  be  re- 
delivered to  defendant  after  the  levy,  and  such  as  he 
could  have  forthcoming  at  the  sale."  The  levy  naust 
also   have  been   made  upon  a  valid  judgment, — one 

'  Barker  v.  Planters'  Bank,  5  How.  (Miss.)  566;  Entwisle  v.  Bussard,  2 
Crauch  C.  C.  331;  Ambler  v.  MoMechan,  1  Cranoh  C.  O.  320. 
■■'  Lewis  V.  Thompson,  2  Hen.  &  M.  100. 
»  Grady  v.  Threadgill,  13  Ired.  228. 

•  Patterson  v.  Brown,  1  Ind.  567;  Paul  v.  Arnold,  12  Ind.  197. 

*  Lunsford  v.  Richardson,  5  Ala.  618. 

«  Moffitt  V.  Mobile  Branch  Bank,  7  Ala.  593. 
'  Holt  V.  Lynch,  18  W.  Va.  567. 
»  Scott  V.  Homsby,  1  Call,  41. 

'  Anderson  v.  Rhea,  7  Ala.  104;  Portis  v.  Parker,  8  Tex.  23;  58  Am.  Dec.  95. 
"  Long  V.  United  States  Bank,  1  Freem.  Oh.  375;  Patterson  v.  Denton,  1 
Smedea  &  M.  Ch.  592;  Booth  v.  Kinsey,  8  Gratt.  560. 
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that  was  not  void  when  entered,^  nor  satisfied  by  a 
prior  levy,  nor  otherwise  before  the  levy  on  which  the 
bond  was  given.^  Tlie  parties  to  a  forthcoming  bond 
are  said  to  be  estopped  from  disputing  the  truth  of  its 
recitals.^  This  rule  would  no  doubt  prevent  their  gain- 
saying the  issue  of  the  execution,  the  levy  upon  the 
property,  and  its  return  to  the  possession  of  the  defend- 
ant. The  bond  is,  nevertheless,  not  a  waiver  of  prior 
irregularities,*  nor  of  the  right  to  claim  that  the  prop- 
erty is  exempt  from  execution,'  or  that  it  does  not 
belong  to  the  defendant,^  except  where,  being  made  by 
a  third  person,  it  contains  a  direct  statement  or  recital 
that  the  property  is  the  property  of  the  defendant.' 
The  sureties  may  show  that  they  were  induced  to  exe- 
cute the  bond  by  false  misrepresentations  made  to  them 
to  the  effect  that  a  levy  had  been  made  to  which  the 
property  was  subject.  "The  contract  for  suretyship 
impoi'ts  entire  good  faith  and  confidence  between  the 
parties  in  regard  to  the  whole  transaction. .  Any  con- 
cealment of  material  facts,  or  any  express  or  implied 
misrepresentation  or  undue  advantage  taken  of  the 
surety  by  the  creditors  or  their  agent,  either  by  sur- 
prise or  by  withholding  proper  information,  will  un- 
doubtedly furnish  a  sufficient  ground  to  invalidate  the 
contract."^ 

''  Ex  parte  Cheatham,  6  Ark.  531;  Buckingham  v.  Bailey,  4  Smedes  &  M. 
538. 

2  Miller  v.  Ashton,  7  Blackf .  29. 

'  Crisman  u.  Matthews,  1  Scam.  148;  26  Am.  Dec.  417;  Mead  v.  Figh, 
4  Ala.  279;  37  Am.  Dec.  742;  Love  v.  Smith,  4  Yerg.  117;  Portis  v.  Parker,  8 
Tex.  23;  58  Am.  Deo.  95. 

*  Page  V.  Coleman,  9  Port.  275;  Van  Cleave  v.  Haworth,  5  Ala.  188. 

'  Perry  v.  Hensley,  14  B.  Mon.  474;  61  Am.  Deo.  164;  Robarda  v.  Samuel, 
17  Mo.  555. 

'  Waterman  a.  Frank,  21  Mo.  108;  Memphis  Water  Co.  v.  Magena,  15  Lea,  37. 

'  Sparka  v.  Shropshire,  4  Bush,  550. 

8  Bradley  v.  Keaee,  5  Cold.  228;  94  Am.  Deo.  246. 
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When  a  bond  is  given,  and  the  property  is  returned 
to  the  defendant,  it  seems  no  longer  to  be  regarded  as 
in  the  custody  of  the  law.^  The  sheriff  has  no  further 
title  to  it,  and  no  right  to  maintain  any  action  or  to 
institute  any  proceedings  upon  the  bond.^  The  defend- 
ant may  dispose  of  the  property  as  he  sees  fit.  It 
may  also  be  taken  in  execution  under  other  writs  in 
favor  of  other  plaintiffs.^  But  the  bond  does  not 
release  the  property  so  absolutely  and  irrevocably  that 
the  officer  cannot  levy  on  it  again.*  After  executing 
the  bond,  the  defendant  is  bound  to  use  the  same  de- 
gree of  care  in  the  management  and  preservation  of  the 
property  which  would  have  been  exacted  of  the  sheriff 
if  no  bond  had  been  given.  If  the  property  is  lost, 
stolen,  or  injured,  the  defendant  and  his  sureties  are 
not  relieved  from  responsibility,  unless  they  can  show 
an  excuse  sufficient  to  relieve  a  sheriff  in  like  circum- 
stances.^ The  death  of  a  slave  or  other  animal,  after 
the  giving  of  the  bond,  is  a  discharge  of  the  liability  of 
the  defendant  and  his  sureties  to  produce  it  at  the  sale, 
provided  they  did  not,  by  their  act  or  neglect,  contrib- 
ute to  such  death.*  The  failure  to  deliver  the  whole 
of  the  property  to  the  officer,  at  the  time  and  place 
specified  in  the  bond,  is  a  forfeiture  thereof.^  A  surety 
may,  however,  be  relieved  when  the  non-delivery  was 

'  Biscoe  V.  Sandefur,  14  Ark.  569. 

2  Jones  V.  Jones,  38  Mo.  429. 

'  Jones  V.  Peasley,  3  Iowa,  52;  Biscoe  ».  Sandefur,  14  Ark.  569. 

*  Brush  V.  Seguin,  24  111.  254. 

*  Trotter  v.  White,  26  Misa.  88. 

«  Phillippi  V.  Capell,  38  Ala.  575;  Haralson  v.  Walker,  23  Ark.  415;  Falla 
V.  Weissenger,  11  Ala.  801. 

'  Gliddeus  u.  Dismnkes,  29  Ga.  110;  Minor  v.  Lancashire,  4  How.  (Miss.) 
347;  Hill  v.  Robinson,  44  Pa.  St.  380;  Lee  v.  Moore,  12  Mo.  548;  Poteet  v. 
Bryson,  7  Ired.  337;  Mapp  v.  Thompson,  9  Ga.  42;  Wright  v.  Lepper,  2  Ohio, 
297. 
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occasioned  by  unavoidable  or  unforeseen  accident.^ 
The  return  of  the  execution  unsatisfied,^  and  showing 
that  the  delivery  bond  has  been  forfeited,  authorizes 
the  entry  of  judgment  on  the  bond  in  those  states 
where  any  such  entry  is  required.  An  a  general  rule, 
a  delivery  bond,  returned  forfeited,  of  itself  operates  as 
a  judgment  upon  which  execution  may  issue  against  the 
obligors.®  This  statutory  judgment  is,  in  some  of  the 
states,  a  complete  merger  and  satisfaction  of  the  origi- 
nal judgment.*  In  others,  it  is  regarded  merely  as  an 
additional  security,  and  execution  may  issue  on  either 
judgment  until  one  becomes  in  fact  satisfied.^  Not- 
withstanding the  summary  remedy  afforded  by  the 
statute,  a  forthcoming  or  delivery  bond  may  be 
enforced  by  an  action  of  debt  thereon.  The  statutory 
remedy  is  cumulative.  It  does  not  deprive  the  obligee 
of  his  right  of  action  under  the  form  pursued  at  com- 
mon law.*  The  reversal  of  the  original  judgment 
necessarily  destroys  the  statutory  judgment.  The  lat- 
ter rests  on  the  former,  and  cannot  be  upheld  when  its 
only  support  is  withdrawn.'^ 

§  265.  Delivering  Property  to  a  Receiptor. — The 

practice,  after  levy,  of  turning  over  property  to  some 

'  Chancellor  v.  Vanhook,  2  B.  Mou.  447. 

2  Pelham  v.  Page,  6  Ark.  148;  McKisiok  v.  Brodie,  6  Ark.  375. 
5  Matter  of  Reardon,  9  Ark.  450;  Kelly  v.  Lank,  7  B.  Mon.  220;  Brooks  v. 
Harrison,  2  Ala.  209;  Jones  v.  Myriok,  8  Gratt.  179;  Gibbs  v.  Frost,  4  Ala.  720. 

*  Stewart  v.  Fuqua,  1  Walk.  Ch.  175;  Bell  v.  Tombigbee,  4  Smedes  &  M. 
549;  Chilton  t).  Cox,  7  Smedes*  M.  791;  Connell  v.  Lewis,  1  Walk.  Ch.  251; 
Witherspoon  v.  Spring,  3  How.  (Miss.)  60;  Joyce  v.  Forquhar,  1  A.  K.  Marsh. 
20;  Douglas  v.  Twombly,  25  Ark.  124. 

*  Cole  V.  Robertson,  6  Tex.  356;  55  Am.  Deo.  784;  Leach  v.  Williams,  8 
Ala.  759;  Crawford  v.  Bank  of  Mobile,  5  Ala.  55;  Branch  Bank  v.  Curry,  13 
Ala.  304. 

.  «  Fossett  V.  Turnage,  9  Humph.  686;  MoLain  v.  Taylor,  9  Ark.  358;  Eng- 
lish V.  Finicey,  5  Blaokf.  298. 

'  Hoy  V.  Couch,  5  How.  (Miss.)  188. 
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third  person  who  is  willing  to  become  responsible  for 
its  custody,  prevails  in  many  of  the  states/  The  per- 
son who  assumes  this  responsibility  is  usually  called  a 
receiptor.  He  gives  to  the  "officer  a  receipt  or  bond, 
in  which  he  acknowledges  the  fact  of  the  levy,  and  the 
delivery  of  the  property  to  him  for  safe-keeping,  and 
engages  to  surrender  it  to  the  officer  on  proper  demand. 
He  becomes  the  mere  agent  or  keeper  of  the  officer. 
His  custody  is  still  the  custody  of  the  law.  The  levy 
subsists  in  as  full  force  as  though  the  property  remained 
in  the  actual  possession  of  the  officer.  Hence  no  fur- 
ther levy  can  be  made  if  that  under  which  the  re- 
ceiptor holds  was  sufficient  in  value  to  satisfy  the  writ.* 
The  special  property  acquired  by  the  officer  from  his 
levy  continues  in  his  favor.  If  the  property  is  de- 
stroyed or  converted,  whether  by  the  receiptor  or  the 
defendant,  or  by  a  stranger  to  the  writ,  the  officer,  by 
virtue  of  his  special  property,  may  maintain  an  action 
of  trespass  or  trover,  or  for  the  possession  of  the  prop- 
erty, in  case  its  possession  can  be  obtained.*  If  the 
writ  was  an  attachment  which  is  finally  dissolved,  the 
defendant  looks  to  the  officer  for  the  return  of  the  prop- 
erty; for  in  contemplation  of  law  it  is  in  his  possession, 
and  the  receiptor  holds  merely  as  his  servant,  for  whose 
defalcation  the  officer  is  answerable.*  The  receiptor, 
on  the  other  hand,  has  no  property,  general  nor  special, 

1  Fowler  «.  Bishop,  31  Conn.  560;  Fitch  v.  Chapman,  28  Conn.  257;  Plaisted 
V.  Hoar,  45  Me.  380;  Hinckley  v.  Bridgman,  46  Me.  450;  Waitt  v.  Thompson, 
33  N.  H.  161;  80  Am.  Dec.  136;  Flanagan  v.  Hoyt,  36  Vt.  565;  86  Am.  Dec. 
675;  Clement  v.  Little,  42  N.  H.  5^3;  Dewey  v.  Fay,  34  Vt.  138;  Carpenter  ». 
Snell,  37  Vt.  255;  Cross  v.  Brown,  41  N.  H.  283;  Paul',  v.  Burton,,  32  Vt.  148; 
Jewett  «.  Torrey,  11  Mass.  219;  Parker  v.  Warren,  2  Allen;  187;  Hartshoraj). 
Ives,  4  R.  I.  471;  Brown''».  Gleed,  33  Vt.  147. 

2  Hoyt  V.  Hudson,  12  Johns.  207. 

3  Baker  v.  Fuller,  21  Pick.  318;  Soule  v.  Austin,.  35,  Vt.  515.. 
*  Watkins  v.  Cawthorn,  33  La.  Ann.  1194. 
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ia  the  goods  in  his  custody.'  Having  no  right  of  prop- 
erty, it  must  follow  that  he  can  never  in  his  capacity 
as  receiptor  have  any  right  of  action  for  converting, 
injuring,  or  destroying  property.  He  must  surrender 
possession  to  the  officer  on  demand.  But  it  is  said 
that  no  valid  demand  can  be  made  unless  the  officer, 
on  his  part,  has  the  receipt  with  him  ready  to  be  sur- 
rendered when  the  receiptor's  obligation  is  fulfilled.^ 
A  very  radical  difference  of  opinion  exists  in  reference 
to  the  right  of  a  receiptor  to  exonerate  himself  from 
liability  by  showing  that  the  property  did  not  belong 
to  the  defendant,  and  therefore  ought  not  to  be  held 
under  the  writ.  In  New  York  the  receiptor  is  es- 
topped from  asserting  that  the  property  belonged  to 
himself  or  to  any  other  stranger  to  the  writ.^  A  like 
result  follows  in  Maine,  where  the  receipt  contains  an 
admission  in  direct  terms  that  the  property  is  that  of 
the  defendant  in  execution.*  But  according  to  the 
preponderance  of  the  authorities,  a  receipt  not  con- 
taining a  direct  admission  of  the  defendant's  title  does 
not  estop  the  receiptor  from  asserting  his  own  title, 
nor  from  relieving  himself  by  showing  that  he  has  de- 
livered the  property  to  a  stranger  to  the  writ,  who  was 
the  true  owner.^     The  reasoning  on  which  these  cases 

'  Norton  v.  People,  8  Cow.  137;  Dillenback  v.  Jerome,  7  Cow.  294;  Luddea 
V.  Leavitt,  9  Mass.  104;  6  Am.  Deo.  45;  Commonwealth  v.  Morse,  14  Mass. 
217;  Whitterw.  Smith,  11  Mass.  211. 

2  Gilmore  v.  McNeil,  45  Me.  599. 

"  Cornell  v.  Bakin,  38  N.  Y.  253;  People  v.  Reeder,  25  N.  Y.  302;  Burrall 
V.  Acker,  23  Wend.  608;  35  Am.  Dec.  582;  Dezell  v.  Odell,  3  Hill,  215. 

<  Penobscot  Boom  Co.  v.  Wilkins,  27  Me.  345. 

*  Learned  v.  Bryant,  13  Mass.  224;  Dewey  v.  Field,  4  Met.  383;  38  Am. 
Dec.  376;  Burt  v.  Perkins,  9  Gray,  317;  Morse  v.  Hurd,  17  N.  H.  246;  Dayton 
V.  Merritt,  33  Conn.  184;  Robinson  v.  Mansfield,  13  Pick.  139;  Barron  v.  Cob- 
leigh,  11  N.  H.  557;  35  Am.  Dec.  505;  Fishery.  Bartlett,  8  Gree'nl.  122;  La- 
throD  V.  Cook,  14  Me.  414;  31  Am.  Dec.  62.     See  Harris  v.  Morse,  49  Me.  432; 
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are  based  is  this :  The  liability  of  the  receiptor  to  the 
officer  is  contingent,  and  depends  upon  the  fact  of  the 
officer's  being  liable  to  some  one  else.  If  the  property 
belongs  to  the  receiptor,  then  the  officer  is  not  bound 
to  hold  it,  nor  to  have  it  sold  to  pay  the  debt  of  the 
defendant.  As  the  officer  is  not  liable  in  such  a  case 
for  not  selling  the  property,  he  has  no  right-  to  make 
the  receiptor  liable  for  not  producing  it  to  be  sold.  If 
the  goods  of  a  stranger  to  the  suit  are  seized,  the  sole 
liability  of  the  officer  for  those  goods  is  to  the  stranger 
who  owns  them.  If  the  receiptor  delivers  them  to 
this  stranger,  the  officer  is  no  longer  liable  to  the 
stranger,  and  hence  the  receiptor  should  no  longer  be 
liable  to  the  officer.  The  chief  vice  of  this  argument, 
and  of  the  conclusion  which  it  sustains,  is,  that  it  per- 
mits the  receiptor,  by  giving  his  receipt,  to  obtain  or 
retain  possession  of  the  property  apparently  in  subor- 
dination, but  really  in  hostility,  to  the  writ.  It  gives 
the  appearance  of  a  valid  and  sufficient  levy,  thereby 
inducing  the  creditor  to  forego  further  measures  to 
collect  his  debt.  When  the  property  actually  belong- 
ing to  the  defendant  has  been  taken  beyond  the  reach 
of  process,  the  receiptor  can  make  his  claim  to  that 
under  levy,  and  thus  render  ineffectual  all  the  steps 
taken  by  the  creditor. 

"When  an  officer  relinquishes  possession  to  a  receiptor, 
the  latter  is  by  his  receipt  estopped  to  question  the  reg- 
ularity of  the  judgment  or  execution,  or  to  deny  the 
delivery  to  him  of  the  property.'  The  general  rule,  as 
we  have  seen,  is,  that  the  receiptor's  liability  on  his 

77  Am.  Dec.  269;  Bursley  v.  Hamilton,  25  Am.  Dec.  423,  and  note;  Adama  v. 
Fox,  17  Vt.  333;   Clement  v.  Little,  42  N.  H.  564;  Halbert  ».  Sonle,  57  Vt. 
368;  Mason  v.  Aldrich,  36  Minn.  283. 
»  Burk  V.  Webb,  32  Mich.  173. 
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receipt  depends  on  the  officer's  liability  to  some  one 
else.  In  the  case  of  the  levy  of  an  attachment,  the 
property  may  at  the  time  be  subject  to  the  attach- 
ment, but  the  attachment  lien  may  be  terminated  by 
a  final  judgment  against  the  plaintiff,  and  in  some 
states  by  failure  to  charge  the  property  in  execution 
in  due  time  after  a  judgment  in  his  favor.  In  either 
case,  the  officer  can  no  longer  sustain  an  action  against 
the  receiptor,  if  the  latter  has  succeeded  to  the  inter- 
est of  the  defendant  in  attachment,  or  if,  from  any 
reason,  the  officer  is  no  longer  answerable  to  such  de- 
fendant for  the  return  of  the  property.^  The  lien  of 
the  attachment  may  be  divested  by  proceedings  in 
bankruptcy,  instituted  in  due  time.  If  so,  the  officer 
has  no  right  to  the  property,  and  the  receiver  is  exon- 
erated from  delivering  it  to  him.^  The  receiptor  may 
also  defend  by  showing  that  the  property  was  exempt 
from  execution,  and  is  in  the  possession  of  the  judg- 
ment debtor,  who  has  never  waived  his  exemption,  for 
in  such  a  case  the  officer  is  answerable  neither  to  the 
judgment  creditor  nor  to  the  judgment  debtor.^  Mere 
irregularity  in  a  judgment,  execution,  or  levy*. does  not 
justify  the  sheriff  in  refusing  to  execute  the  writ,  nor 
exonerate  him  from  liability  to  the  plaintiff  for  prop- 
erty received  under  it.  Such  irregularity,  if  anj?- 
existed,  would  be  waived  by  the  acquiescence  or  non- 
action of  the  judgment  debtor.  The  receiptor  may 
defend  on  the  ground  that  the  process  is  void,  if  the 
officer  is  not  liable  to  the  owner  for  its  return,  as 
where  the  writ  runs  against  nobody,  and  the  property 

1  Roberts  v.  Carpenter,  53  Vt.  678. 

"  Lewis  V.  Webber,  116  Mass.  450. 

'  Stone  V.  Sleeper,  59  N.  H.  205;  Thayer  v.  Hunt,  2  Allen,  449. 

*  Hunter  v.  Peaks,  74  Me.  363;  Stevens  v.  Bailey,  58  N.  H.  564. 
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belongs  to  the  receiptor.^  But  he  cannot  exonerate 
himself  from  liability  to  the  officer  by  showing  that 
the  judgment  was  fraudulent,^  nor  by  making  any  col- 
lateral attack  on  the  judgment  or  writ.^  To  establish 
the  defense  of  an  invalid  judgment,  "it  is  not  enough 
to  show  that  there  were  errors  and  irregularities  of  a 
merely  formal  character  in  the  former  proceedings.  It 
must  appear  that  the  judgment  rendered  was  utterly 
void."*  There  is  a  class  of  cases  in  which  the  circum- 
stances show  that  the  receipt  has  been  given  to  avoid, 
a  levy  upon  other  property,  and  where,  because  of  its 
effect  in  inducing  the  officer  not  to  make  a  levy,  and 
in  thereby  rendering  him  liable  to  the  judgment  credi- 
tor, the  receiptor  will  not  be  permitted  to  deny  his 
liability.  Thus  the  debtor,  in  order  to  avoid  the  levy 
of  a  writ,  may  procure  a  third  person  to  give  the  officer 
a  receipt  for  certain  enumerated  chattels,  irrespective 
of  their  existence  or  ownership.  Such  a  receipt  is  in 
the  nature  of  a  contract  to  indemnify  the  officer  for 
not  levying  the  writ,  and  estops  the  receiptor  from 
denying  that  he  received  the  property,  and  that  it 
was  at  the  time  subject  to  the  writ.°  And  whenever 
it  appears  that  the  receiptor  has,  by  the  terms  of  his 
receipt  or  otherwise,  given  assurance  that  he  has 
property  of  a  certain  value  belonging  to  the  defendant, 
and  subject  to  the  writ,  and  induced  the  officer  not  to 
levy  on  other  property  of  the  defendant,  then  the  re- 
ceiptor is  estopped  by  his  receipt  from  asserting  title 
in  himself.* 

'  Halbert  v.  Soule,  57  Vt.  358. 

»  Brown  v.  Atwell,  31  Me.  351;  Bangs  v.  Beacham,  68  Me.  425. 
»  Drew  V.  Livermore,  40  Me.  266;  Clifford  v.  Palmer,  45  N.  H.  269. 
*  Bean  v.  Ayers,  70  Me.  421. 
'  Lewis  V.  Webber,  116  Mass.  450. 

«  Bacon  v.  Daniels,  116  Mass.  476;  Dewey  v.  Field,  4  Met.  381;  38  Am.  Dec. 
376. 
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§  266.  The  Inventory. — When  a  levy  is  made,  it 
is  the  duty  of  the  officer  to  make  an  inventory  of  the 
property  levied  upon.^  This  is  for  the  purpose  of 
affording  means,  at  any  subsequent  time,  of  showing 
what  it  is  that  has  been  seized  and  is  held  for  the 
satisfaction  of  the  judgment.  If,  from  the  inattention 
of  the  sheriff  to  this  duty,  any  loss  should  result  to 
either  plaintiff  or  defendant,  the  officer  would  be 
liable  to  compensate  them  for  all  damages  sustained.^ 
While,  for  the  purpose  indicated,  it  is  the  duty  of  an 
officer  to  make  an  inventory,  the  non -performance  of 
this  duty  has  no  other  result  than  to  make  him  liable 
in  damages.  For  it  seems  now  to  be  established  be- 
yond dispute  that  while  an  inventory  is  always  proper, 
yet  it  is  never  indispensable  to  the  validity  of  a  levy.* 

§  267.  Levy  under  Second  Writ. — When  an  offi- 
cer once  seizes  upon  property,  it  is  thereby  placed  in 
custody  of  the  law.  Writs  may  thereafter  come  to 
the  hands  of  the  same  officer  for  service.  If  so,  as 
the  property  is  already  in  his  custody,  there  is  no  rea- 
son why  he  should  attempt,  by  any  further  act,  to 
place  it  in  his  custody  under  the  second  writ.  For 
when  goods  are  held  under  one  writ,  they  are  also  held 
under  all  other  writs  that  may  come  to  the  hands  of 
the  same  officer.  The  mere  receipt  of  a  second  exe- 
cution operates  as  a  levy  of  the  property  already  in 
the  officer's  hands  under  a  former  wit.     No  other  nor 

'  Haggarty  w.  Wilber,  16  Johns.  287;  8  Am.  Deo.  321;  Beekman  i;.  lians- 
ing,  3  Wend.  446;  20  Am.  Dec.  707;  Bond  v.  Willett,  1  Keyes,  381. 

'  Toulmin  v.  Leaesne,  2  Ala.  361. 

'  Roth  V.  Wells,  29  N.  Y.  485;  Bond  v.  Willett,  31  N.  Y.  102;  27  How. 
Pr.  47;  Pugh  v.  Calloway,  10  Ohio  St.  489;  Wood  v.  Vanarsdale,  3  Rawle, 
401;  Watts  v.  Cleaveland,  3  E.  D.  Smith,  553;  Weidensaul  ti.  Reynolds,  49 
Pa.  St.  73;  Ferguson  v.  Washer,  49  Mich.  390. 
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further  act  of  seizure  is  necessary.^  The  goods,  by 
virtue  of  the  levy,  are  put  in  custody  of  the  law,  the 
consequence  of  which  is  that  they  cannot  be  seized  or 
levied  upon  by  another  officer.  Nor  can  a  sheriff  in 
whose  possession  they  are,  under  a  levy  made  by  him, 
make  any  valid  agreement  to  hold  the  property,  after 
satisfying  his  own  writ,  for  the  benefit  of  another  writ 
then  in  the  hands  of  a  constable.  If  such  an  agree- 
ment is  made,  the  property  will  nevertheless  be  subject 
to  the  next  writ  against  the  defendant  which  may 
happen  to  come  into  the  hands  of  the  sheriff."  In  the 
city  of  Chicago,  by  the  statute  of  1861,  an  officer  was 
created,  called  the  "  custodian."  It  was  his  duty  to 
receive  goods  levied  upon  by  other  officers,  to  keep 
them  in  safety,  to  sell  them,  and  to  make  return  of 
the  proceeds  of  the  sale  to  the  officer  from  whom  the 
goods  were  received.  Under  this  act,  when  an  officer, 
after  making  a  levy  and  turning  over  the  goods  to  the 
possession  of  the  custodian,  received  another  writ 
against  the  same  defendant,  the  receipt  of  such  writ 
did  not  operate  as  a  constructive  levy.  In  this  case 
the  property  had  passed  out  of  the  possession  of  the 
officer.  It  was  necessary  for  him  to  go  to  the  prop- 
erty, to  make  a  formal  levy  in  view  thereof,  and  to 
inform  the  custodian  of  what  he  had  done.^ 

1  Cahn  V.  Person,  56  Miss.  360;  Leaoh  v.  Pine,  41  111.  65;  89  Am.  Deo.  375; 
States.  Doan,  39  Mo.  44;  Turners.  Austin,  16  Mass.  181;  Bank  of  Lansing- 
burg  V.  Crary,  1  Barb.  542;  Van  Winkle  v.  Udall,  1  Hill,  559;  Slade  v.  Van 
Vechten,  11  Paige,  21;  Cresson  w.  Stout,  17  Johns.  116;  MoCormick  u.  Miller, 
3  Penr.  &  W.  230;  Watmaugh  w.  Francis,  7  Pa.  St.  206;  Jones  v.  Athertou,  2 
Marsh,  375;  7  Taunt.  56;  Sawle  v.  Paynter,  1  Dowl.  &  R.  307;  Wintle  v.  *~ 
Freeman,  11  Ad.  &  E.  539;  1  Gale  &  D.  93;  Wintle  v.  Chetwynd,  7  Dowl.  P. 
C.  554;  1  W.  W.  &  H.  581. 

»  Townsend  v.  Corning,  40  Ohio  St.  335. 

5  Chittenden  v.  Rogers,  42  111.  100. 
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§  268.  The  Effect  of  a  Levy  upon  tlie  Title  to  the 
Property. — The  lien  of  an  execution  gives  the_  officer 
intrusted  with  its  service  no  general  nor  special  prop- 
erty in  the  defendant's  goods.  The  goods  may  be 
destroyed  or  removed  from  the  reach  of  the  writ  with- 
out giving  the  officer  any  right  of  action  against  any 
one.^  But  the  moment  that  a  levy  is  made  the  rights 
apd  remedies  of  the  officer  are  materially  changed ;  or, 
more  accurately  speaking,  he,  from  that  moment,^  is 
vested  with  rights  and  entitled  to  remedies  to  which 
he  could  before  urge  no  valid  claim.  He  is  entitled  to 
retain  such  possession  and  control  of  the  property  as 
may  be  necessary  to  make  it  productive  under  the  writ. 
The  law,  therefore,  concedes  to  him  as  to  a  bailee  a 
special  property  in  the  goods  in  his  custody.  It  gives 
him  all  the  legal  remedies  needed  to  maintain  his 
rights,  and  to  secure  him  indemnity  for  their  invasion. 
If  the  property  is  taken  from  him,  or  if,  being  left  by 
him  in  the  possession  of  another,  it  is  taken  from  such 
possession  by  any  one  or  is  conv-erted  by  the  custodian, 
the  officer  may  sustain  an  action  of  replevin,  trespass, 
or  trover,  just  as  the  owner  of  an  absolute  title  could 
do  in  like  circumstances.^     He  may  maintain  either  of 

'  Hotchkisa  v.  MoVickar,  12  Johna.  405.     See  cmte,  see.  196. 

2  Haywood  v.  Sledge,  3  Dev.  338;  Lyon  v.  Steuart,  5  J.  J.  Marsh,  676; 
Clement  v.  Garland,  53  Me.  427. 

*  Parker  v.  Dean,  45  Miaa.  408;  Wright  v.  Lepper,  2  Ohio,  297;  Garner  v. 
Willis,  Breese,  368;  Hartwell  v.  Biaaell,  17  Johna.  128;  Palmer  v.  People,  10 
Wend.  165;  25  Am.  Deo.  551;  Dunkiu  v.  MoKee,  23  Ind.  447;  Benson  v.  Berry, 
55  Barb.  620;  Rhoada  v.  Woods,  41  Barb.  471;  Lookwood  v.  Bull,  1  Cow.  322; 
Blackley  v.  Sheldon,  7  Johna.  32;  Howland  v.  Willetta,  9  N.  Y.  170;  Addison 
».  Crow,  5  Dana,  275;  Rogers  v.  Damaby,  4  B.  Mon.  241 ;  State  v.  Page,  1  Har. 
&  J.  475;  Barker  v.  Miller,  6  Johna.  196;  Wilbraham  v.  Snow,  2  Saund.  47;  1 
Mod.  30;  Lathrop  v.  Blake,  3  Post.  46;  Barker  v.  Mathews,  1  Den.  335;  Marsh 
».  White,  3  Barb.  518;  Rivea  v.  Porter,  7  Ired.  74;  Casher  v.  Peterson,  1  South. 
317;  Malone  v.  Abbott,  3  Humph.  532;  Blades  v.  Arundale,  1  Maule  &  S.  711; 
Hankins  v.  Kingsland,  2  Hall,  425;  Evaas  v.  Barnes,  2  Swan,  292;  Hill  v. 
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these  actions  against  the  defendant  as  well  as  against 
a  stranger  to  the  suit.^  The  ojQBcer's  title  is  dependent 
for  its  continuance  upon  the  continuing  of  the  necessity 
of  holding  the  property  to  answer  the  purposes  of  the 
writ.  If  the  judgment  should  be  satisfied,  or  if  from 
any  cause  it  should  cease  to  be  in  force,  or  if  the  levy 
should  be  set  aside,  the  oflBcer  would  no  longer  have 
the  right  to  withhold  possession  from  the  defendant. 
As  against  the  general  owner,  the  special  property 
of  the  officer  would  be  terminated;^  but  as  against 
strangers  to  the  title,  the  special  property  continues 
until  the  officer  can  redeliver  the  property  to  the  de- 
fendant.® It  must  be  remembered  that  the  special 
property  of  the  officer  has  no  further  existence  or  effect 
than  is  necessary  to  obtain  the  end  sought  by  the  levy 
of  the  writ.  The  general  property  subject  to  these 
purposes  remains  in  the  defendant.  He  may,  there- 
fore, as  before  the  levy,  convey  the  title  to  the  prop- 
erty ;  the  only  difference  being,  that,  after  the  levy,  the 
title  received  by  the  vendee  is  liable  to  be  divested  by 
sale  under  the  levy.*     The  plaintiff,  by  virtue  of  the 

Hayues,  9  Alb.  L.  J.  276;  Norton  v.  People,  8  Cow.  137;  Dilleuback  v.  Jerome, 
7  Cow.  297.  Where  property,  whilj  under  levy,  was  destroyed  by  fire,  the 
defendant  in  execution  was  judged  to  be  the  proper  person  to  sue  for  insurance 
recoverable  therefor.     Franklin  F.  Ins.  Co.  v.  Fiudlay,  6  Whart.  483. 

'  Williams  v.  Herudou,  12  B.  Mon.  484;  54  Am.  Deo.  551;  Weatherly  «. 
Covington,  3  Strob.  27;  49  Am.  Deo.  623;  Martin  v.  Watson,  8  Wis.  315. 

''  Walpole  V.  Smith,  4  Blackf.  304;  Bates  v.  Gest,  3  McCord,  493;  Banker  v. 
Caldwell,  3  Minn.  94. 

'  McClintook  v.  Graham,  3  McOord,  243. 

'  Atwood  V.  Pierson,  9  Ala.  656;  Bates  v.  Moore,  2  Bail.  614;  Warner  ?;. 
Everett,  7  B.  Mon.  266;  Addison  v.  Crow,  5  Dana,  271;  Bankers.  Caldwell,  3 
Minn.  94;  Fuller  v.  Loring,  42  Me.  481;  Rice  w.  Tower,  1  Gray,  426;  Folsom 
V.  Cheiley,  2  N.  H.  4.32;  Alexander  v.  Springs,  5  Ired.  475;  Churchill  v.  War- 
ren, 2  N.  H.  298;  9  Am.  Deo.  73;  Popelston  v.  Skinner,  4  Dev.  &  B.  156:  Starr 
V.  Moore,  3  McLean,  354;  Samuel  v.  Duke,  3  Mees.  &  W.  622;  Pierce  v.  Kings- 
mill,  25  Barb.  631. 
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levy,  does  not  acquire  any  title  to  the  property  seized.^ 
After  the  levy,  he  has,  it  is  true,  a  lien  upon  the  prop- 
erty, by  means  of  which  he  is  enabled  to  sell  it,  and  to 
appropriate  the  proceeds  to  the  satisfaction  of  his  debt. 
It  would  not  be  possible  for  the  plaintiff  to  sustain  any 
attion  of  trespass,  trover,  or  replevin,  if  the  goods 
should  be  destroyed  or  converted  while  held  under  the 
levy.  Whether  he  can  sustain  any  action  of  any  char- 
acter whatever  is  doubtful.  In  the  case  of  Barker  v. 
Mathews,^  which  was  an  action  on  the  case  for  carry- 
ing away  and  secreting  certain  property  which  had 
been  levied  upon  by  virtue  of  an  execution  in  favor  of 
the  plaintiff,  it  was  held  that  the  plaintiff  could  have 
no  action  for  the  alleged  injury.  But  this  decision  has 
been  doubted,  and  perhaps  overruled,  by  later  adjudi- 
cations in  the  same  state.^  The  lien  vested  in  plaintiff 
by  the  levy,  while  it  does  not  confer  an  immediate  right 
of  possession,  has  been  held  to  constitute  a  vested  right 
of  property,  which  subsequent  legislation  was  power- 
less to  destroy  or  impair.  "  Indeed,"  said  the  court  of 
errors  and  appeals  of  New  Jersey,  "a  right  partaking 
of  the  nature  of  property,  such  as  became  vested  in  the 
iron  and  coal  company,  upon  the  levy  of  its  execution, 
is  clearly  within  the  principle  of  the  constitutional  pro- 
vision which  protects  private  property  from  legislative 
action,  and  forbids  its  being  taken  without  compensa- 
tion for  either  public  or  private  purposes.  This  con- 
stitutional protection  is  thrown  around  property  of 
every  kind  and  description,  and  is  not  restricted  to  any 
particular  mode  of  taking."*     Another  consequence  of 

1  Walker  v.  Commonwealth,  18  Gratt.  13;  98  Am.  Dee.  631. 

2  1  Denio,  335. 

»  Marsh  v.  White,  3  Barb.  518;  Howlaud  v.  Willetta,  9  N.  Y.  170. 
*  Williamson  v.  N.  J.  South.  R.  R.,  29  N.  J.  Eq.  334. 
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taking  property  under  execution  is,  that  it  is  put  in 
custody  of  the  law,  and  cannot  be  levied  upon  by  any 
other  officer,  nor  can  it  be  replevied  from  the  officer  in 
whose  charge  it  is  by  the  defendant,  nor  by  any  one 
claiming  title  under  him  subsequent  to  the  levy/  It 
has  sometimes  been  decided  that  property  levied  upon 
by  an  officer  could  not  be  replevied  even  by  a  stranger 
to  the  writ.^  But  it  is  now  well  settled  that  property 
cannot,  at  least  as  against  third  persons,  be  placed  in 
custodia  legis  by  an  unauthorized  levy.  A  writ  of 
execution  does  not  command  the  officer  to  levy  on  the 
goods  of  a  stranger  to  the  action.  On  the  contrary, 
it  affords  no  justification  for  an  interference  with  any 
property  other  than  that  of  the  defendant.  When  the 
levy  is  made  the  goods  are  so  far  in  the  custody  of  the 
law  that  the  defendant  cannot  maintain  an  action  to 
recover  them  from  the  officer,  nor  could  any  other  per- 
son maintain  such  an  action  by  means  of  title  derived 
from  the  defendant  after  the  levy.  But  if  the  prop- 
erty was  not  the  defendant's,  it  is  not  in  custody  of  the 
law  as  against  the  claims  of  the  true  owner.  The  cus- 
tody of  the  sheriff,  in  such  a  case,  is  a  wrongful,  and 
not  a  legal,  custody.  Therefore  the  owner  may  re- 
cover from  him  in  replevin.^  The  lien  created  by  the 
levy,  like  the  mere  lien  of  the  execution,*  has  no  power 

'  Cromwell  v.  Owings,  7  Har.  &  J.  55;  Bunliet  v.  Boude,  3  Dana,  213; 
Rives  V.  Wilboine,  6  Ala.  45;  Kemp  v.  Porter,  7  Ala.  138;  Langdon  v.  Brumby, 
7  Ala.  53;  MoLemore  o.  Benbow,  19  Ala.  76;  Hartwell  v.  Bissell,  17  Johns. 
128. 

2  Cromwell  v.  Owings,  7  Har.  &  J.  55;  Kittredge  v.  Holt,  1  L.  &  Eq.  Re- 
porter, 88. 

*  Williams  v.  Ringgold,  4  Cranoh.  C.  C.  57;  Thompson  v.  Button,  14  Johns. 
84;  Dunham  v.  WyckoflF,  3  Wend.  280;  Hall  v.  Tuttle,  2  Wend.  475;  .Tudd  v. 
Fox,  9  Cow.  259;  Rogers  v.  Weir,  34  N.  Y.  463;  Emerson  v.  Bleakley,  5  Abb. 
Pr.,  N.  S.,  365;  Clarke  v.  Skinner,  20  Johns.  465;  11  Am.  Dec.  302;  Mulholm 
V.  Cheney,  Addis.  301. 

*  See  ante,  §  205. 
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to  protract  the  life  of  the  judgment  lien.  If  the  sale 
does  not  take  place  until  after  the  time  limited  by 
statute  as  the  duration  of  the  judgment  lien,  the  pur- 
chaser's title,  except  in  Missouri,^  is  subordinate  to  all 
conveyances  and  encumbrances  in  existence  immedi- 
ately preceding  the  levy.^ 

§  S69.    Effect  of  Levy  as  a  Satisfaction  of  the  Writ. 

—  "Levy  upon  personal  property  sufficient  in  value 
to  satisfy  the  execution  is  frequently  said  to  operate 
fer  se  as  an  extinguishment  of  the  judgment,  and  con- 
sequently as  a  satisfaction  of  the  execution.*  In  re- 
gard to  the  effect  of  such  a  levy,  there  is  no  substantial 
conflict  of  opinion,  though  the  judges  have  differed 
somewhat  from  one  another  in  describing  this  effect 
and  the  means  by  which  it  is  produced.  None  of  the 
decisions  assume  that  a  levy  produces  any  absolute 
satisfaction.  It  is  a  satisfaction  sub  modo;  the  levy 
must  be  fairly  exhausted  before  further  proceedings 
can  be  taken,  and  while  these  proceedings  are  going 
on  the  plaintiff  cannot  have  another  execution,  nor 
sue  on  the  judgment,  nor  redeem  lands  under  it.* 
After  the  levy,  if  the  sheriff  wastes  the  property,  or 
•  it  is  lost  or  destroyed  through  his  neglect  or  miscon- 

'  Surrett  v.  Hulse,  67  Mo.  201. 

'  Spicer  v.  Gambill,  93  N.  C.  378,  and  cases  cited  ante,  §  205;  Trapnall  v. 
Richardson,  13  Ark.  543;  58  Am.  Dec.  338. 

'  Webb  v.  Bumpass,  9  Port.  201;  33  Am.  Dec.  3^0;  Campbell  v.  Spenoe,  4 
Ala.  543;  39  Am.  Dec.  301;  Blair  v.  Caldwell,  3  Mo.  353;  Trigg  v.  Harris,  49 
Mo.  178;  Ex  parte  Lawrence,  4  Cow.  417;  Farmers'  &  M.  Bank  v.  Kingsley, 
2  Doug.  (Mich.)  379;  Young  v.  Read,  3  Yerg.  297;  Hogshead  v.  Carruth,  5 
Yerg.  227;  Campbell  v.  Pope,  Hemp.  271;  Cass  v.  Adams,  3  Ohio,  223;  Rey- 
nolds V.  Rogers,  5  Ohio,  169;  People  v.  Chisholm,  8  Cal.  29;  Troup  v.  Wood, 
4  Johns.  Ch.  228;  Smith  v.  Hughes,  24  111.  270;  Martin  v.  Carter,  27  111.  294j 
Carr  v.  Weld,  19  N.  J.  Eq.  319;  Hoyt  v.  Hudson,  12  Johns.  207. 

'  Ex  parte  Lawrence,  4  Cow.  417;  First  Nat.  Bank  v.  Rogers,  13  Minn.  407; 
97  Am.  Dec.  239;  Mountney  v.  Andrews,  Cro.  Eliz.  237;  Green  v.  Burke,  23 
Wend.  501;  Mcintosh  v.  Chew,  1  Blackf.  289;  Frank  v.  Brasket,  44  Ind.  92. 
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duot,  or  that  of  the  plaintiff,  the  satisfaction  is  abso- 
lute.^ If,  without  any  fault  of  the  plaintiff  or  of  the 
sheriff,  the  levy  does  not  produce  proceeds  sufficient 
to  satisfy  the  execution,  then  the  plaintiff  is  entitled 
to  proceed  for  so  much  as  remains  unpaid,  as  if  no  levy 
had  been  made.^  If,  after  levy  upon  sufficient  per- 
sonal property,  the  court  orders  that  the  judgment  be 
not  enforced,  the  order  releases  the  levy,  but  does  not 
discharge  the  judgment.'^  Where  the  property  is  never 
taken  from  the  possession  of  the  defendant,*  or  where, 
after  being  so  taken,  it  is  restored  to  him  at  his  re- 
quest, or  by  some  act  for  which  he  is  responsible,  or 
in  which  he  acquiesces,  the  levy  does  not  operate  as  a 
satisfaction,  so  far,  at  least,  as  his  rights  are  concerned.® 
When  third  persons,  as  sureties,  are  collaterally  liable, 

'  Pickens  v.  Mario w,  2  Smedes  &  M.  428;  Ladd  v.  Blunt,  4  Mass.  402;  Peck 
V.  Tiffany,  2  N.  Y.  451;  Wood  v.  Torrey,  6  Wend.  562;  People  v.  Onondaga 
C.  P.,  19  Wend.  79;  Trenary  v.  Cheever,  48  111.  28;  Wehh  v.  Bumpass,  9  Port. 
201;  33  Am.  Deo.  310;  Carroll  v.  Fields,  6  Yerg.  305;  Williams  u.  Gartrell,  4 
G.  Greene,  287;  Morrow  v.  Hart,  1  A.  K.  Marsh.  292;  Kershaw  v.  Merchants' 
Bank,  7  How.  (Miss.)  386;  40  Am.  Deo.  70;  Hoard  v.  Wilcox,  47  Pa.  St.  51. 

*  Barret  v.  Thompson,  5  Ind.  457;  Voorhees  v.  Gros,  3  How.  Pr.  262;  Sum- 
merhill  v.  Trapp,  48  Ala.  363;  People  v.  Hopson,  1  Deuio,  574;  Curtis  v.  Root, 
28  111.  367;  Bauta  w.  McClennan,  1  McCart.  120;  Mickles  v.  Haskin,  11  Wend. 
125;  Bank  of  Tennessee  v.  Turney,  7  Humph.  271;  Starr  v.  Moore,  3  McLean, 
354. 

'  Mulford  V.  Estudillo,  32  Cal.  131. 

*  Cravens  v.  Wilson,  48  Tex.  324;  Rhea  v.  Preston,  75  Va.  757;  Gamer  v. 
Cutler,  28  Tex.  176. 

s  Mickles  v.  Haskin,  11  Wend.  125;  Holbrook  v.  Champlin,  Hoff.  Ch.  148; 
Cooley  V.  Harper,  4  Ind.  454;  Williams  v.  Bowdon,  1  Swan,  283;  Porter  v. 
Boone,  1  Watts  &  S.  251;  United  States  v.  Dashiel,  3  Wall.  688;  Smith  v. 
Hughes,  24  111.  270;  People  v.  Hopson,  1  Denio,  574;  Ford  v.  Skinner,  4  Ohio, 
378;  In  re  King,  2  Dev.  341;  Barber  v.  Reynolds,  44  Cal.  520;  Thomas  v. 
Cleveland,  32  Mo.  126;  Wade  v.  Watt,  41  Miss.  248;  Cornelius  v.  Burford,  28 
Tex.  202;  91  Am.  Dec.  309;  Blackburn  v.  Jackson,  26  Mo.  308;  Waddell  v. 
Elmendorf,  5  Denio,  447;  Ostrander  v.  Walter,  2  Hill,  329;  Crawford  v.  Bank, 
5  Ala.  55;  Cummin's  Appeal,  9  Watts  &  S.  73;  64  Am.  Dec.  695;  Young  v. 
Cleveland,  33  Mo.  126;  82  Am.  Dec.  155;  Stone  v.  Tucker,  2  Bail.  495;  Binford 
V.  Alston,  4  Dev.  351;  Duaean  v.  Harris,  17  Serg.  &  R.  436;  Ontario  Bank  v. 
Hallett,  8  Cow.  192;  Bisooe  v.  Sandefur,  14  Ark.  568. 
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the  release  of  the  levy  cannot  revive  the  judgment  as 
to  them ;  ^  and  in  general,  so  far  as  the  rights  of  third 
persons  are  concerned,  whether  they  are  sureties  or 
the  holders  of  junior  liens,  or  otherwise  interested  in 
the  discharge  of  the  writ,  the  levy  upon  goods  is  a 
satisfaction  of  the  judgment  to  the  extent  of  their 
value,  unless  plaintiff  is  deprived  of  the  benefit  of  his 
levy,  without  any  fault,  neglect,  or  indulgence  on  his 
part,  or  on  the  part  of  the  officer.^  If  there  are  sure- 
ties for  the  payment  of  the  debt  for  which  the  writ 
issued,  its  levy  operates  as  a  satisfaction  in  their  behalf, 
of  the  benefit  of  which  they  cannot  be  deprived  through 
the  fault  of  the  plaintiff  or  the  officer.  Hence  a  release 
of  the  levy  without  their  assent  relieves  them  of  their 
obligation  as  sureties,^  unless  the  release  is  without  the 
concurrence  of  the  plaintiff,^  as  where  it  is  accomplished 
by  giving  an  undertaking  on  appeal,^  or  a  forthcoming 
and  deliverv  bond.* 

It  is  apparent  that  the  satisfaction,  if  such  it  may  be 
called,  produced  by  a  levy  on  personal  property,  is  liable 
to  be  removed  by  a  variety  of  circumstances.     There- 

'  Mulford  V.  Estudillo,  23  Cal.  94;  Howerton  v.  Sprague,  64  N.  C.  451. 

'^  Hayden  v.  Auburn  Prison,  1  Sand.  Cli.  195;  Bank  u.  Fordyoe,  9  Pa.  St. 
275;  49  Am.  Dec.  561;  Campbell  v.  Spenoe,  4  Ala.  543;  39  Am.  Dec.  301; 
Brown  V.  Riggina,  3  Ga.  405;  Mulford  v.  Estudillo,  23  Cal.  94;  Curan  v.  Col- 
bert, 3Ga.  239;  46  Am.  Dec.  427;  Mornley  v.  Dickinson,  12  Cal.  561;  Com- 
mercial Bank  v.  W.  R.  Bank,  11  Ohio,  444;  38  Am.  Deo.  739;  Lynch  v.  Pressley, 
8  Ga.  327;  La  Farge  v.  Herter,  9  N.  Y.  241;  Chisholm  v.  Chittenden,  45  Ga. 
213;  Jones  v.  Bullock,  3  Bibb,  467;  Truett  v.  Ludwig,  25  Pa.  St.  145;  Tal- 
madge  v.  Burlingame,  9  Pa.  St.  21;  Lyon  v.  Hampton,  20  Pa.  St.  46;  Hunt  v. 
Breading,  12  Serg.  &  R.  37;  4  Am.  Deo.  695;  Finley  ...  King,  1  Head,  123; 
Voorhees  v.  Gros,  3  How.  Pr.  262;  Ford  v.  Commissioners,  7  Ohio,  492. 

^  Finley  v.  King,  1  Head,  123;  Howerton  v.  Sprague,  64  N.  C.  451 ;  La 
Fargo  V.  Herter,  4  Barb.  346;  9  N.  Y.  241;  Mulford  v.  Estudillo,  23  Cal.  94. 

*  Summerhill  v.  Trapp,  48  Ala.  363. 

"  Fry  V.  Maulove,  1  Baxt.  256;  Bennett  v.  McGrade,  15  Minn.  132;  First 
Nat.  Bank  v.  Rogers,  13  Minn.  381;  97  Am.  Dec.  239. 

»  Ambrose  v.  Root,  11  111.  488;  52  Am.  Dec.  456. 
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fore,  it  is. probable  that  the  term  "suspension"  is  more 
ap[)licable  to  the  effect  of  such  a  levy  than  the  term 
"satisfaction."  Thus  Chief  Justice  Bronson,  in  People 
V.  Hopson,^  said:  "If  the  broad  ground  has  not  yet 
been  taken,  it  is  time  it  should  be  asserted  that  a  mere 
Isvy  on  sufficient  personal  property,  without  anything 
more,  never  amounts  to  a  satisfaction  of  the  judgment. 
So  long  as  the  property  remains  in  legal  custody,  the 
other  remedies  of  the  creditor  will  be  suspended.  He 
cannot  have  a  new  execution  against  the  person  or 
property  of  the  debtor,  nor  maintain  action  on  the  judg- 
ment, nor  use  it  for  the  purpose  of  becoming  a  redeem- 
ing creditor.  The  mere  levy  neither  gives  anything  to 
the  creditor,  nor  takes  anything  from  the  debtor.  It 
does  not  divest  title.  It  only  creates  a  lien  on  the 
property."^  But  the  distinctions  here  taken  show  a 
difference  in  the  choice  of  terms  in  which  to  convey  the 
sauie  idea,  rather  than  any  material  difference  of  opin- 
ion. By  whatever  term  we  designate  the  result  of  a 
levy  on  personal  property,  and  from  whatever  cause 
that  result  is  thought  to  proceed,  the  result  remains 
the  same.  The  levy  upon  and  taking  possession  of 
goods  sufficient  to  pay  the  judgment  is  prima  facie  a 
satisfaction  of  the  execution,  and  casts  upon  the  party 
who  made  such  a  levy,  before  he  can  proceed  further, 
the  onus  of  establishing  that,  from  no  fault  of  his  or  of 

* 

1 1  Deuio,  574. 

"  People  V.  Hopson,  1  Denio,  574.  See,  to  same  effect.  United  States  v. 
Dashiel,  3  Wall.  688;  Whiting  v.  Beebe,  12  Ark.  421;  Banta  v.  MoClennan,  1 
McCart.  120;  French  v.  Snyder,  30  111.  343;  83  Am.  Dec.  193;  Peck  v.  Tiffany, 
2  N.  Y.  451;  Lynch  v.  Pressley,  8  Ga.  327;  MoBride  v.  Farmers'  Bank,  7  Abb. 
Pr.  347;  Deuvrey  v.  Fox,  22  Barb.  522;  Ambrose  v.  Weed,  11  111.  488;  Trenary 
V.  Cheever,  48  III.  28;  Doe  v.  Dutton,  2  Ind.  309;  Williams  v.  Gartrell,  4  G. 
Greene,  287;  Alexander  v.  Polk,  39  Miss.  737;  Morrow  v.  Hart,  1  A.  K.  Marsh. 
292;  Pickens  v.  Marlow,  2  Smedes  &  M.  428;  People  v.  Galliers,  4  Moore  C.  P. 
163. 
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the  officer's,  or  from  some  act  or  consent  of  the  defend- 
ant, the  levy  has  not  proved  productive  of  a  complete 
satisfaction.^  For  the  purpose  of  proving  that  a  levy 
has  not  operated  as  a  satisfaction  of  his  judgment,  the 
plaintiff  may  show  that  the  property  has  without  his 
fault  been  taken  from  him  or  from  the  officer  by  legal 
process.^  If  it  was  taken  under  process  which  gave  no 
sufficient  authority  to  take  it,  the  rule  probably  does 
not  prevail,  unless  the  property  is  restored  to  defend- 
ant. It  would  seem  to  be  the  duty  of  the  officer  to 
resist  such  process.®  The  property  may  be  taken  out 
of  the  officer's  hands  pursuant  to  a  forthcoming  and  de- 
livery bond  given  by  or  on  behalf  of  the  defendant.  In 
those  states  where  the  forfeiture  of  such  a  bond  does 
not  extinguish  or  merge  the  original  judgment,  the  levy 
which  the  bond  was  given  to  release  does  not  operate 
as  a  satisfaction.*  The  presumption  of  satisfaction  may 
be  rebutted  without  showing  the  restoration  of  the 
property  to  defendant's  possession,  by  proving  that  it 
was  sold  and  did  not  in  fact  produce  a  satisfaction,  either 
because  the  proceeds  were  inadequate  or  were  properly 

>  Carr  v.  Weld,  19  N.  J.  Eq.  319;  Parmera'  &  M.  Bank  v.  Kingaley,  2  Doug. 
(Mich.)  379;  Chisholm  v.  Chittenden,  45  Ga.  213;  Mcintosh  v.  Chew,  1  Blackf. 
289;  Lucas  v.  Casaaday,  2  G.  Greene,  208;  First  Nat.  Bank  v.  Rogers,  15  Minn. 
381;  13  Minn.  407;  97  Am.  Dec.  239;  Brown  v.  Kidd,  34  Miaa.  291;  Peale  v. 
Bolton,  24  Miaa.  630;  Shelton  v.  Hamilton,  23  Mias.  496;  57  Am.  Dec.  149; 
Foot  v.  Skinner,  4  Ohio,  378;  Ordinary  v.  Spann,  1  Rich.  429;  Mayson  v.  Day, 
1  Rich.  435;  Peay  v.  Fleming,  2  Hill  Ch.  97;  Bingaman  v.  Hyatt,  1  Smedea 
&  M.  Ch.  437;  Barret  v.  Thompson,  5  Ind.  457;  Frank  v.  Brasket,  44  Ind.  92; 
Lindley  v.  Kelley,  42  Ind.  294;  Barrett  v.  MoGrade,  15  Minn.  132;  Allen  v. 
Johnson,  4  J.  J.  Marsh.  236. 

■'  Alexander  v.  Polk,  39  Mias.  737;  Beau  v.  Seyfert,  12  Phila.  224;  Banks  v. 
Evans,  10  Smedea  &  M.  35;  48  Am.  Deo.  734. 

2  State  V.  Bix,  80  Mo.  60. 

*  Hopkina  v.  Land,  4  Ala.  427;  Walker  v.  Bradley,  2  Ark.  578;  Curtis  v. 
Root,  28  111.  367;  Walker  v.  McDowell,  4  Smedea  &  M.  118;  43  Am.  Deo.  476; 
Parker  v.  Jones,  5  Jones  Eq.  276;  75  Am.  Deo.  441;  Cole  v.  Robertson,  6  Tex. 
856. 
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applied  to  the  extinguishment  of  prior  liens,^  or  were 
with  the  assent  of  the  defendant  apphed  to  junior  liens.* 
The  case  of  slaves  becoming  emancipated  after  being 
levied  upon  furnishes  another  example  of  a  levy  proving 
inefficient  without  any  fault  of  the  plaintiff  or  the  offi- 
cer.^ If  there  are  two  or  more  defendants,  it  seems  that 
the  levy  upon  the  chattels  of  one  of  them  cannot  be 
urged  as  a  satisfaction  by  or  on  behalf  of  the  others, 
until  the  property  levied  upon  has  been  sold  under 
the  writ.*  We  have  already  intimated  that  the  satis- 
faction produced  by  a  levy  on  chattels  could  not  be 
avoided  against  the  wish  of  the  defendant,  by  any  act 
or  fault  of  the  officer.  The  result  of  this  rule  is  to 
make  the  officer  the  agent  of  the  creditor,  and  to  visit 
on  the  latter  the  consequences  of  the  former's  neglect 
and  malfeasance,  unless  indemnity  can  be  found  by  an 
action  against  the  officer  and  his  sureties.  The  loss 
arising  from  an  accident  to  the  chattels  for  which  the 
officer  is  not  blamable  falls  on  the  defendant.^  But  if 
he  wastes  them,  converts  them  to  his  own  use,  or  mis- 
appropriates or  misapplies  their  proceeds,  the  defendant 
is  entitled  to  be  credited  with  their  value  or  amount, 
toward  the  satisfaction  of  the  writ.*  Whether  a  levy 
under  attachment,  made  upon  chattels  which  are  taken 
into  the  possession  of  the  sheriflf,  and  which  are,  or  at 

'  Peay  v.  Fleming,  2  Hill  Oh.  97;  Newsom  v.  McLendon,  6  Ga.  392;  Cor- 
nelius V.  Burford,  28  Tex.  202;  91  Am.  Deo.  309. 
'  Barber  v.  Reynolds,  44  Oal.  520. 
8  McElwee  v.  Jeffries,  7  S.  C.  228;  Wade  v.  Watt,  41  Misa.  248. 

*  Walker  v.  Bradley,  2  Ark.  578;  MoGrinnia  v.  Lillard's  Ex'r,  4  Bibb,  490; 
OhurchUl  v.  Warren,  2  N.  H.  298;  9  Am.  Deo.  73;  Binford  v.  Alston,  4  Dev. 
351. 

*  Starr  v.  Moore,  3  MoLean,  354. 

«  Hanness  v.  Bonnell,  23  K.  J.  L.  159;  Ladd  v.  Blunt,  4  Mass.  402;  Fuller 
V.  Loring,  42  Me.  481;  Walker  v.  Commmonwealth,  18  Gratt.  13;.  98- Am.  Dec. 
646;  Harris  v.  Evans,  81  111.  419. 
VOL.  U.— 55 
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least  should  V»e,  retained  in  such  possession,  to  be  applied 
in  satisfaction  of  the  judgment,  constitutes  a  pro  tanto 
isatisfaction  of  the  j  udgment,  is  as  yet  uncertain.  We 
think  the  better  opinion  is,  that  it  is  such  a  satisfaction, 
^nd  that  if  the  property  is  wasted  or  misappropriated 
by  the  sheriff  the  loss  falls  upon  the  plaintiff^ 

§  369  a.  Levies  Affected  by  Fraud,  or  Unlawful 
Acts  or  Devices. — A  levy  may  be  perfect  in  every 
respect,  except  that  to  its  consummation  some  unlaw- 
ful act  has  contributed.  The  questions  then  arising 
are,  May  defendant  treat  this  levy  as  void?  or  must 
he  seek  redress  by  some  action  against  the  wrong- 
doer for  damages  flowing  from  the  unlawful,  act? 
and  if  he  does  proceed  by  such  action,  may  the  fact 
that  the  officer  was  proceeding  under  a  valid  writ  be 
urged  either  as  a  defense  to  the  action  or  in  mitigation 
of  damages?  When  the  unlawful  act  consisted  of 
forcing  the  outer  door  of  the  defendant's  dwelling,  and 
thereby  effecting  a  seizure  of  his  chattels,  the  officer, 
as  we  have  shown,^  is,  according  to  the  American 
authorities,  neither  entitled  to  the  protection  of  his 
process  as  a  defense  nor  in  mitigation  of  damages; 
and  the  defendant  may  treat  the  levy  as  void,  and 
recover  possession  of  the  property.  There  can  be  no 
adequate  protection  against  levies  accomplished  by 
fraudulent  tricks  and  devices  and  other  unlawful  acts, 
except  by  declaring  that  therefrom  the  plaintiff  shall 
gain  no  advantage  whatsoever;  and  that  this  is  true, 
our  courts  have  fully  realized.     Where  a  sheriff  while 

•  1  Yourt  V.  Hopkins,  24  111.  326;  Kendrick  u.  Huff,  71  Mo.  570.  See  Mo- 
Bride  V.  Farmers'  iSank,  28  Barb.  476;  7  Abb.  Pr.  347;  Maxwell  v.  Stewart,  22 
Wall.  80. 

'  Ante,  §  256. 
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in  a  county  in  which  he  had  no  authority  to  act  pre- 
tended that  he  had  a  writ  of  attachment,  and  was 
entitled  to  seize  property  under  it,  and  thereby  got 
possession  of  such  property  and  took  it  into  the  county 
of  which  he  was  sheriff,  and  there  levied  upon  it,  the 
attachment  was  released  by  the  court  upon  motion. 
The  court  said:  "The  facts  disclose  a  great  abuse  of 
the  law  and  of  the  name  of  its  process,  and  of  the  author- 
ity of  its  oflScer.  Under  the  pretense  of  having  a  writ, 
one  who  was  an  oflBcer  in  another  county  took  the 
property  and  carried  it  back  a  hundred  miles  or  there- 
abouts, in  order  that  he  might  bring  it  within  reach  of 
legal "  process.  The  persons  concerned  submitted  to 
what  they  were  led  to  believe  was  the  command  of 
the  law.  It  would  be  a  shame  to  the  law  if  such 
things  were  permitted,  and  even  if  the  actors  were 
allowed  to  reap  a  benefit  from  them,  the  same  as  if 
they  had  done  no  wrong.  And  so  it  would  be  if  the 
law  could  not  arrest  them  in  their  progress,  but  must 
suffer  the  wrong-doer  to  complete  his  scheme  and  turn 
the  complaining  party  over  to  the  tardy  and  expensive 
satisfaction  of  an  action  at  law.  It  seems  to  us  that 
the  court  is  competent,  of  course  and  of  necessity,  to 
control  its  own  process,  and  protect  that  and  the  law 
from  such  misuse."'  If  a  criminal  prosecution  is  re- 
sorted to  with  the  view  of  coercing  the  payment  of  a 
debt,  and  the  defendants  are  induced  to  expose  prop^ 
erty  to  the  officer  under  the  belief  that  it  is  necessary 
for  them  to  do  so,  and  a  levy  is  thereby  effected,  it  will 
be  treated  as  void.^     A  like  result  follows  when  prop- 

•  Pomroy  v.  Parmlee,  9  Iowa,  140;  74  Am.  Dep.  328;  see  also  Parmlee  v. 
Jjeonard,  9  Iowa,  131;  Pattersons  Pratt,  19  Iowa,  361. 

2  Pomroy  v.  Parmlee,  9  Iowa,  140,  74  Am.  Deo.  328;  Wells  v.  Gumey,  8 
Barn.  &  0.  769;  Closson  v.  Morrison,  47  N.  H.  48S;  93  Am.  Dec.  459. 
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erty  is  taken  from  the  defendant's  person  against  his 
will,  and  there  levied  upon.^  If  property  situate  in  one 
state  or  jurisdiction  is  surreptitiously  taken  therefrom 
into  another,  to  be  there  levied  upon,  or  if  the  owner  is 
himself,  by  some  false  representation  or  other  fraudulent 
device,  induced  to  bring  such  property  from  one  state  or 
jurisdiction  into  another,  where  it  is  attached  under  a 
writ  against  him,  the  levy  is  void,  nor  can  any  valid  levy 
be  made  until  the  property  has  been  returned  to  the  state 
or  jurisdiction  whence  it  was  decoyed,  or  ample  oppor- 
tunity given  for  such  return.^  "  A  valid  and  lawful  act 
cannot  be  accomplished  by  any  unlawful  means,  and 
whenever  such  unlawful  means  are  resorted  to,  the  law 
will  interpose  to  restore  the  party  injured  thereby  to  his 
rights."^  If  the  arrest  of  the  defendant  under  a  crimi- 
nal prosecution  is  made  in  good  faith,  and  money  or 
other  property  on  his  person  is  taken  into  the  posses- 
sion of  an  officer  pursuant  to  the  rules  and  discipline 
of  the  prison,  under  which  persons  under  arrest  are 
searched  and  their  valuables  taken  from  them  and 
placed  in  custody  of  such  officer,  there  is  no  unlawful 
act  to  vitiate  a  levy  made  upon  such  goods  while  in 
such  officer's  hands.* 

§  270.  The  Care  Which  must  be  Taken  of  the 
Property  Levied  upon.  —  That  an  officer  after  levying 

1  Mack  V.  Parka,  8  Gray,  517;  60  Am.  Deo.  267. 

'  Powell  V.  McKee,  4  La.  Ann.  108;  Timmons  v.  Garrison,  4  Humph.  147; 
Deyo  V.  Jennison,  10  Allen,  410. 

^  Deyo  V.  Jennison,  10  Allen,  410. 

*  Reifsnyder  v.  Lee,  44  Iowa,  101 ;  24  Am.  Rep.  733.  The  question  whether 
the  property  might  not  be  exempt  from  levy  because  in  the  custody  of  the  law 
was  not  considered  in  this  case.  Where  an  attachment  was  levied  on  Sunday, 
whereby  possession  of  the  property  was  obtained  by  the  officer,  it  was  held 
that  the  levy  of  another  writ  on  the  following  morning,  without  first  returning 
the  property  to  its  owner,  was  not  void.  Blair  v.  Shew,  24  Kan.  280;  Giles  v. 
Devens,  U-Cush,  69. 
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must  take  care  of  the  property,  either  in  person  or  by 
his  agents,  and  have  it  forthcoming  to  satisfy  the  writ, 
is  undoubted.  But  the  degree  of  care  which  he  must 
exercise  is  by  no  means  settled.  He  has  no  right  to 
permit  a  rescue  of  the  property,  for  he  has  the  author- 
ity to  summon  the  power  of  the  county  to  his  aid. 
Hence  in  an  action  against  him,  it  is  no  defense  for 
him  to  show  that  the  property,  after  the  levy,  was 
taken  from  him  by  force.^  In  Pennsylvania  the  very 
highest  degree  of  care  in  the  preservation  of  property 
is  exacted.  An  officer,  after  levying,  must  produce 
the  property  when  needed  for  the  satisfaction  of  the 
writ,  unless  prevented  from  so  doing  by  the  act  of 
God,  sudden  accident,  or  the  public  enemy.^  Tliis 
doctrine  seems  to  meet  with  substantial  approval  in 
Mississippi*  and  in  Georgia.  Thus  in  the  last-named 
state  an  officer  was,  in  one  case,  held  liable  for  money 
deposited  by  him  in  a  bank  which  afterward  became 
insolvent;*  and  in  another  case  was  forced  to  replace 
money  which  had  been  stolen  from  him.^  If  public 
officers  may  show  that  goods  in  their  hands  have  been 
purloined,  and  may  thus  excuse  themselves  for  not 
having  such  goods  to  sell  under  the  writ,  a  very  great 
temptation  to  fraudulent  conduct  is  offered  to  them. 
We  are,  therefore,  very  much  disposed  to  think  that 
the  stringent  rules  of  the  Pennsylvania  judicial  tribu- 
nals are  warranted  by  sound  public  policy,  are  condu- 

'  Sly  V.  Finch,  Cro.  Jac.  514;  Mildmay  v.  Smith,  2  Saund.  344;  Clerk  v. 
Withers,  2  Ld.  Raym.  1075;  1  Salk.  322;  6  Mod.  290;  SneU  v.  State,  2  Swan, 
S44. 

'  Hartleib  v.  MoLane,  44  Pa.  St.  510;  84  Am.  Dec.  464;  Mitchell  v.  Com- 
monwealth, 37  Pa.  St.  187. 

'  Collins  V.  Ferral,  2  Smedes  &  M.  383;  Gamett  v.  Hamblin,  11  Smedea  & 
M.  219. 

*  Phillips  V.  Lamar,  27  Ga.  228;  73  Am.  Deo.  731. 

*  Gilmore  v.  Moore,  30  Ga.  628. 
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cive  to  official  diligence  and  official  morality,  and  are 
not  more  unjust  in  their  operation  than  rules  of  a  more 
lax  nature  must  necessarily  prove.  Whenever  prop- 
erty in  the  hands  of  a  sheriff  or  constable  is  purloined, 
or  otherwise  escapes  from  custody,  the  resulting  loss 
must  be  borne  by  some  one.  It  is,  at  least,  as  just 
that  this  loss  should  fall  upon  the  officer,  whose  duty 
it  was  to  protect  the  property,  as  that  it  should  fall 
upon  the  plaintiff  or  defendant,  neither  of  whom  has 
the  authority  to  afford  such  protection.  Property 
seized  under  execution  is  ordinarily  to  remain  in  cus- 
tody of  the  law  but  a  short  time.  Property  taken  in 
attachment,  on  the  other  hand,  must  frequently  be 
kept  for  a  long  period  of  time  to  await  the  result  of 
protracted  litigation.  There  is,  therefore,  much  rea- 
son for  sanctioning,  in  attachment  cases,  a  less  degree 
of  diligence  than  ought  to  be  exacted  where  property 
is  held  under  execution.^  But  the  tendency  of  a 
majority  of  the  modern  decisions  is  to  place  levies 
under  attachment  upon  the  same  footing  with  levies 
under  execution,  and  to  exact  of  officers,  in  either  case, 
only  that  degree  of  care  in  keeping  property  which  an 
owner  of  ordinary  prudence  and  sagacity  would  exer- 
cise in  preserving  like  property.^  Where  property 
escapes,  or  is  purloined  from  an  officer  without  his 
fault,  it  has  been  intimated  that  the  loss  must  be 
borne  by  the  defendant.^  If  an  officer  mistreats  prop- 
erty in  his  custody,  as  where  he  cruelly  overworks  a 

'  Bridges  v.  Perry,  14  Vt.  262;  Jeuner  v.  JoUiflFe,  6  Johns.  9. 

'^  Briggs  V.  Taylor,  28  Vt.  180;  Dorman  v.  Kane,  5  Allen,  38;  Parrott  v. 
Dearborn,  104  Mass.  104;  Starr  v.  Moore,  3  McLean,  354,  542;  Snell  v.  State, 
2  Swan,  344;  Mooro  v.  Westervelt,  27  N.  Y.  234;  Browning  v.  Hanford,  5 
Hill,  588;  40  Am.  Deo.  369;  State  v.  Nelson,  1  Ind.  622;  Stewart  v.  Nune- 
maker,  2  Ind.  47;  Cresswell  v.  Burt,  61  Iowa,  590. 

^  Starr  v.  Moore,  3  McLean,  354,  542. 


871  OF  LEVIES  UPON  PERSONAL  PROPERTY,  §271 

horse,  it  is  said  that  he  may  be  treated  as  a  trespasser 
ab  initio} 

§  271.  Release  and  Vacation  of  Levies  by  the 
Plaintiff.  —A  levy  may  be  abandoned  or  vacated  by 
the  direct  act  of  the  plaintiff  or  of  the  officer  executing 
the  writ;  or  indirectly,  by  their  not  continuing  the 
acts  necessary  to  keep  it  in  force.  It  may  likewise  be 
vacated  by  order  of  the  court  having  control  of  the 
process.  The  vacation  of  the  levy  may  also  take  place 
without  any  direct  act  or  order  either  of  the  parties 
or  of  the  court,  as  where  it  follows  as  a  legal  conse- 
quence from  some  proceeding  taken  in  the  suit,  which, 
though  not  in  express  terms  directed  against  the  levy, 
operates  to  its  extinguishment.  The  plaintiff  or  the 
sheriff  may  abandon  the  levy  when  it  ought  not  to 
have  been  made,  as  where  the  property  of  a  stranger 
has  been  taken,^  or  where  the  seizure  is  of  goods  not 
subject  to  execution.  Where,  however,  the  levy  is 
valid,  and  possession  has  been  taken  under  it,  the 
plaintiff  has  no  right  to  abandon  it  against  the  will 
of  the  defendant.  He  is  bound  to  proceed  to  sell  the 
goods,  and  credit  the  proceeds  on  the  writ.  If  he  de- 
clines to  do  this,  the  defendant  can  refuse  to  accept 
the  return  of  the  property,  and  insist  that  it  shall,  to 
the  extent  of  its  value,  operate  as  a  satisfaction  of  the 
judgment.^  The  plaintiff  abandons  his  levy,  at  least 
as  against  third  persons,  where  he  directs  a  stay  of 
proceedings,  or  in  some  of  the  states,  where  he  permits 
the  property  to  remain  in  or  to  return  to  the  possession 
of  the  defendant  after  the  levy,  or  where  he  directs 
the  sheriff  to  return  the  writ  unsatisfied.*     The  levy 

1  Briggs  V.  Gleaaon,  29  Vt.  78.       '  Smith  v.  Hughes,  24  111.  270. 

a  State  V.  Swigart,  22  Ark.  528.    *  Riokarda  v.  Cunningham,  10  Neb.  417. 
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may  be  abandoned  by  lapse  of  time,  or  by  such  delay 
as  indicates  an  intention  not  to  pursue  the  levy,  or  to 
use  it  as  a  mere  security,  or  to  protect  the  property 
against  other  creditors.  Where  its  object  is  to  hinder 
or  delay  others,  it  is  inoperative  and  void  as  against 
them.  The  only  proper  object  of  a  levy  is  to  compel 
satisfaction  of  the  writ  out  of  the  property  seized ;  and 
if  the  plaintiff,  by  his  long  delay  in  following  his  levy 
by  a  sale,  or  by  directions  to  return  the  writ  unsatis- 
fied, or  by  any  other  course  of  action,  indicates  that  his 
employment  of  the  writ  is  not  to  coerce  the  prompt 
payment  of  his  debt,  then  the  levy  is  abandoned.^ 
When  property  levied  upon  is  not  sold  before  the 
return  day,  the  proper  writ  to  enforce  a  sale  thereof 
is  a  venditioni  exponas;  while  the  proper  writ  to  au- 
thorize a  new  levy  is  an  alias  fieri  facias.  Hence  the 
suing  out  of  the  latter  instead  of  the  former  writ  has 
sometimes  been  held  to  be  conclusive,^  and  sometimes 
to  be  prima  facie,^  evidence  that  the  plaintiff  had 
abandoned  his  levy.  In  Ohio  the  issue  of  an  alias  fieri 
facias,  instead  of  a  venditioni  exponas,  is  not  a  waiver 
of  a  previous  levy.*  Upon  principle,  the  effect  of  tak- 
ing out  an  alias  writ  must  be  regarded  as  a  matter  of 
evidence  rather  than  of  law.  It  tends  to  prove  the 
abandonment  of  a  prior  levy;  but  of  itself  it  is  neither 
abandonment,  nor  indisputable  evidence  of  abandon- 
ment. "To  constitute  an  abandonment  of  a  right  se- 
cured, there  must  be  a  clear,  unequivocal,  and  decisive 
act  of  the  party, — an  act  done  which  shows  a  determi- 

^  Allen  V.  Levy,  59  Miss.  613;  Speelman  v.  Chaffee,  5  Col.  247.    See  ante, 
§206. 

2  Scott  V.  Hill,  2  M'lrph.  143. 
=  Alley  V.  Carroll,  3  Sneed,  110. 
*  Boutou  V.  Lord,  10  Ohio  St.  453. 
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Dation  in  the  individual  not  to  have  a  benefit  which  is 
designed  for  him."^  The  issue  of  an  alias  or  second 
execution,  while  a  levy  on  a  prior  writ  remains  undis- 
posed of,  is  an  irregularity  which  might  very  properly 
be  corrected  by  the  vacation  of  the  second  writ.  It 
indicates  misguided  zeal  in  attempting  to  obtain  satis- 
faction rather  more  than  a  desire  to  permit  the  first 
writ  to  become  dormant,  or  to  abandon  any  advantage 
gained  by  it.  Unless  other  circumstances  tend  to  es- 
tablish the  abandonment  of  a  levy,  we  do  not  under- 
stand how  it  can  be  inferred  merely  from  the  mistaken 
and  irregular  issue  of  an  alias  writ.* 

§  S71  a.  Kelease  of  Levy  Otherwise  than  by  Act 
or  Default  of  Plaintiff.  —  The  courts  sometimes  vacate 
levies  on  account  of  irregularities  in  writs,^  or  because 
the  property  seized  was  in  custodia  legis,*  or  the  debtor 
had  been  discharged  in  bankruptcy,^  or  because  he  had 
not  been  allowed  to  designate  the  property  on  which 
the  levy  should  be  made,*  or  because  personalty  was 
seized  instead  of  realty.''  A  motion  to  vacate  a  levy 
is  not  an  appropriate  proceeding  to  try  questions  of 
title  to  property,  nor  to  determine  whether  property 
is  subject  to  execution.  The  courts  will,  however,  in- 
terfere by  motion  to  prevent  abuses  of  their  process,  or 
to  see  that  the  fruits  of  an  abuse  already  perpetrated 
are  not  retained.  Hence  they  will,  on  motion,  set 
aside  a  levy  effected  by  a  resort  to  improper  and  fraud- 

1  Dawson  v.  Daniel,  2  Flipp.  309. 

2  West  V.  St.  John,  63  Iowa,  287;  Menge  v.  Wiley,  100  Pa.  St.  617. 

3  Bonesteel  v.  Orvis,  23  Wis.  506;  99  Am.  Dec.  201. 

*  Robinson  v.  A.  &  G.  W.  R.  W.  Co.,  66  Pa.  St.  160. 
5  Linn  v.  Hamilton,  34  N.  J.  L.  305. 
«  Bryan  v.  Bridges,  6  Tex.  137. 
'  Pitts  V.  Magie,  24  111.  610. 
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ulent  means/  In  Tennessee  it  seems  that  the  courts 
will  interpose  to  order  the  release  of  property  on  the 
ground  that  it  is  exempt.^  As  a  general  rule,  however, 
where  property  is  claimed  to  be  exempt,  or  to  belong  to 
a  stranger^  to  the  writ,  the  rights  of  the  claimant  must 
be  tried  in  some  independent  suit,  and  not  by  a  motion 
to  vacate  the  levy.  Anything  that  puts  an  end  to  a 
judgment  necessarily  terminates  the  levy  made  for  its 
enforcement.  Hence  a  levy  is  discharged  by  the  satis- 
faction or  reversal*  of  the  judgment,  or  by  an  order 
that  the  judgment  shall  not  be  enforced,^  or  by  an  order 
that  it  shall  not  be  enforced  against  the  property  be- 
cause the  same  has  been  found  to  be  exempt.*  Tender 
of  the  amount  due  upon  the  writ,  though  not  accepted, 
discharges  the  levy.  "It  is  a  general  rule  of  law  that 
where  a  person  holds  a  lien  upon  property,  a  tender  by 
the  owner  of  the  property  of  the  amount  of  the  lien 
will  discharge  it."  " The  principle  governing  the  subject 
is,  that  tender  is  equivalent  to  payment  as  to  all  things 
which  are  incidental  and  accessorial  to  the  debt.  The 
creditor,  by  refusing  to  accept,  does  not  forfeit  his  right 
to  the  thing  tendered,  but  he  does  lose  all  collateral 
benefits  and  securities.  The  instantaneous  eflFect  is  to 
discharge  any  collateral  lien,  as  a  pledge  of  goods,  or  a 
right  of  distress."  "After  the  action  is  over,  and  judg- 
ment obtained,  and  execution  levied,  the  case  becomes 
clearly  assimulated  to  that  of  an  ordinary  lien,  and  if 
tender  is  made  and  not  accepted,  the  lien  will  be  ex- 

1  Pomroy  v.  Parmlee,  9  Iowa,  140;  74  Am.  Deo.  328;  ante,  %  269  a. 
^  Jones  V.  Williams,  2  Swan,  105. 

'  Hewson  v.  Deygert,  8  Johns.  333;  Harrison  v.  Walm,  9  Serg.  &  R.  318; 
Ina.  Co.  u.  Ketland,  1  Biun.  499. 
*  Moaely  v.  Gainer,  10  Tex.  393. 
"  Mulford  V.  Estudillo,  32  Cal.  131. 
»  HaU  V.  Hough,  24  Ind.  273. 
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tinj^uished."*  In  several  of  the  states  an  injunction, 
though  adjudged  to  have  been  wrongfully  issued,  oper- 
ates as  an  irrevocable  release  of  a  levy  previously  made.^ 
We  think  the  more  logical  view  of  this  question  is,  that 
as  an  injunction  operates  solely  upon  the  person  of  the 
party  enjoined,  its  effect  does  not  extend  to  the  judg- 
ment or  lien  which  that  person  has ;  that  such  judgment 
or  lien  continues  in  legal  existence,  notwithstanding  the 
temporary  restraint  on  its  owner ;  and  that,  when  the 
restraint  is  removed  by  the  dissolution  of  the  injunction, 
the  judgment,  and  all  liens  derived  thereunder,  may  be 
enforced  as  though  the  restraint  had  never  been  im- 
posed.^ Under  this  view,  an  injunction,  while  it  may 
suspend  the  proceedings,  does  not  vacate  the  levy.  A 
levy  is  not  vacated  by  an  order  temporarily  staying 
proceedings,*  even  though,  at  the  same  time,  an  order 
is  made  opening  the  judgment,  and  permitting  tlie 
defendant  to  make  a  defense.^ 

In  Delaware  and  Mississippi  it  is  said  that  a  super- 
sedeas bond  "is  an  amotion"  of  a  prior  levy;  that  the 
security  afforded  by  the  bond  supplants  and  extin- 
guishes the  security  acquired  by  the  levy.^  But  while 
a  sufficient  bond,  given  for  the  stay  of  proceedings 
pending  the  prosecution  of  an  appeal  or  a  writ  of  error, 

1  Tiffany  v.  St.  John,  65  N.  Y.  319. 

'  Lockridge  v.  BiggerataflF,  2  Duvall,  281;  87  Am.  Dec.  498;  Keith  v.  Wil- 
son, .3  Met.  (Ky.)  202;  Truman  v.  Berry,  6  B.  Mon.  536;  Eldridge  v.  Chambers, 
8  B.  Mon.  411;  Barks  v.  Basa,  4  Bibb,  338;  Bisbee  v.  Hall,  3  Ohio,  449;  Ham- 
ilton V.  Henry,  5  Ired.  218;  Murphy  v.  Partee,  7  Baxt.  273;  Telford  v.  Cox,  15 
Lea,  298. 

»  Miller  v.  Estill,  8  Yerg.  452;  Anderson  v.  Tydings,  8  Md.  427;  63  Am. 
Dec.  708;  Pettingill  v.  Mosa,  3  Minn.  222;  74  Am.  Dec.  747;  Boyd  v.  Harris, 
1  Md.  Ch.  466. 

*  Batdorflf  u.  Focht,  44  Pa.  St.  195;  Bond  v.  Willett,  31  N.  Y.  102;  27  How. 
Pr.  47;  Daviess  w.  Myera,  13  B.  Mon.  513. 

*  Reid  V.  Lindsey,  104  Pa.  St.  136;  Slutter  v.  Kirkendall,  100  Pa.  St.  307. 

*  Barker  v.  Dean,  45  Misa.  408;  Pettyjohn  v.  Bloxom,  1  Houst.  594. 
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is  conceded  to  compel  the  suspension  of  all  further  acts 
to  enforce  the  judgment/  it  is  usually  regarded  as 
leaving  unimpaired  the  lien  derived  from  the  judg- 
ment, or  from  any  levy  made  thereunder.  Hence 
such  a  bond  does  not,  in  most  of  the  states,  vacate  a 
previous  levy,  though  it  is  said  that  the  court  may 
vacate  it,  and  restore  the  property  to  the  defendant 
when  satisfied  of  the  good  faith  of  the  appeal,  and  the 
adequacy  of  the  security  afforded  by  the  bond.^ 

§  271  b.  Eesult  of  Release  of  Levy. — Whenever, 
from  any  cause  or  by  any  means,  a  levy  is  vacated  or 
released,  the  lien  tvhich  depended  on  it  is  extinguished, 
and  the  plaintiff  has  no  more  right  or  interest  in  the 
property  than  if  no  levy  had  ever  been  made.*  In 
some  respects  he  is  in  a  less  desirable  situation  than  if 
the  writ  had  never  been  levied.  As  has  been  already 
shown,  the  levy  is  a  conditional  satisfaction  of  the  writ 
and  judgment  to  the  value  of  the  property  seized;  and 
if  the  release  is  due  to  the  fault  of  the  plaintiff  or  the 
ofiBcer,  and  is  not  assented  to  or  ratified  by  the  defend- 
ant, the  plaintiff  may  be  precluded  from  issuing  any 
further  writ  or  taking  any  further  proceedings  looking 
to  the  collection  of  his  judgment,  until  the  amount  of 
the  credit  to  which  defendant  is  entitled  for  the  aban- 
doned levy  has  been  judicially  ascertained.  The  plain- 
tiff may  have  caused  an  attachment  to  be  issued  and 
levied  before  the  entry  of  his  judgment  to  secure  the 

1  Bassett  v.  Daniels,  10  Ohio  St.  617. 

'  Strieker  v.  Wakeman,  15  Abb.  Pr.  85;  Smith  v.  Allen,  2  E.  D.  Smith,  259; 
Cook  V.  Dickeraon,  1  Duer,  679;  Bowman  v.  Cornell,  39  Barb.  69;  Heebner  v. 
Townseud,  8  Abb.  Pr.  234;  Arnold  v.  Fuller,  1  Ohio,  458;  Onderdonk  v.  Em- 
mons, 9  Abb.  Pr.  187;  17  How.  Pr.  545;  2  Hilt.  505;  Moore  v.  Rittenhouse,  15 
Ohio  St.  310;  Northwestern  Ex.  Co.  v.  Landes,  6  Minn.  564. 

'  Potton  V.  Sheriff,  2  Ohio,  396;  Wagmire  v.  Staley,  3  Ohio,  366. 
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,  payment  thereof.  If  the  judgment  is  a  lien  upon  real 
estate,  the  lien  of  the  attachment  merges  into  that  of 
the  judgment,  and  will  be  destroyed  by  whatsoever 
destroys  the  judgment  lien.^  If  chattels  are  attached 
upon  which  the  judgment  is  not  a  lien,  what  is  the 
duration  of  the  attachment  lien?  There  is  reason  for 
holding  that,  having  been  effective  to  seize  and  retain 
the  property  until  it  is  brought  within  the  lien  of  the 
execution  and  of  its  levy,  the  attachment  has  fulfilled 
its  mission;  and  if  proceedings  under  execution  are 
abandoned  and  the  property  released,  there  is  no  au- 
thority to  retake  and  sell  it,  arising  from  the  original 
attachment.^ 

§  273.  Liability  of  Officers  for  Wrongful  Levies. 
— A  levy  may  be  wrongful  from  two  causes:  1. 
Because  the  writ  does  not  justify  any  levy  whatever; 
and  2.  Because  the  writ,  though  justifying  some  levy, 
does  not  warrant  the  officer  in  the  one  which  he  makes. 
The  writ  does  not  justify  any  levy  whatever  if  it  was 
void  when  issued;  or  if,  though  valid  when  issued,  its 
force  is  destroyed  prior  to  the  levy  by  the  satisfaction 
or  reversal  of  the  judgment,  or  by  any  other  means. 
The  liability  of  an  officer  for  levying  under  a  writ  void 
or  irregular  when  issued,  or  under  a  writ  valid  when 
issued,  and  subsequently  losing  its  force  by  satisfaction 
or  otherwise,  is  limited  to  those  cases  in  which  he  has 
notice,  either  upon  the  face  of  the  writ,  or  by  some 
other  means,  of  the  infirmity  which  renders  the  writ 
invalid.  But  where  the  writ  is  valid,  but  the  action 
taken  under  it  is  unauthorized,  the  rule  is  otherwise. 
The  oflScer  must  at  all  times  determine  at  his  peril 

»  Bagley  v.  Ward,  37  Cal.  121;  99  Am.  Deo.  256. 

>  Speelman  v.  Chaffee,  6  Col.  247;  Snell  v.  Allen,  1  Swan,  208. 
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whether  he  is  acting  within  the  limits  of  the  authority 
conferred  by  his  writ/  For  going  beyond  these  Hmits 
he  is  always  responsible,  irrespective  of  the  innocence 
of  his  intent.  In  acting  under  the  writ,  the  officer 
may  err,  in  seizing  the  property  of  the  wrong  person, 
or  in  seizing  the  wrong  property  of  the  right  person. 
For  either  mistake,  though  resulting  from  an  honest 
exercise  of  his  judgment,  he  is  always  responsible.  If 
he  takes  the  property  of  a  stranger,  he  may  be  sued  as  a 
trespasser,  or  in  such  other  form  of  action  as  the  party 
whose  rights  are  invaded  may  elect  to  pursue.^  Nor 
will  this  rule  be  relaxed  on  account  of  a  mistake  in  the 
identity  of  the  defendant,  nor  because  the  defendant  and 
the  person  whose  goods  are  seized  have  precisely  the 
same  names.^  When  the  defendant  has  property  which  is 
exempt  from  execution,  the  courts  do  not  agree  whether 
he  must  first  claim  his  privilege  of  exemption  before 
the  oiBcer  can  take  any  notice  of  it.*  But  where  the 
exempt  character  of  the  property,  and  the  fact  that 
the  defendant  desires  to  avail  himself  of  his  privilege, 

'  Buck  V.  Colbath,  3  Wall.  335;  Life  &  F.  Ins.  Co.  v.  Adama,  9  Pet.  573; 
Sigouruey  v.  Ingraham,  Pet.  C.  C.  241;  The  Monte  Allegre,  9  Wheat.  645; 
Mussey  v.  Cummings,  34  Me.  74;  Green  v.  Morse,  5  Me.  291 ;  Six  Carpenters' 
Case,  8  Coke,  146;  Bradley  r.  Davis,  14  Me.  44;  30  Am.  Dec.  729;  Jarratt  v. 
Gwathmey,  5  Blackf.  237. 

•■'  Townaend  v.  Phillips,  10  Johns.  98;  Rhodes  v.  Patterson,  3  Cal.  469;  Mo- 
Mahan  v.  Green,  34  Vt.  69;  80  Am.  Deo.  665;  Van  Pelt  v.  Littler,  14  Cal.  194; 
Yarborough  v.  Harper,  25  Miss.  112;  Nagle  v.  Mullison,  34  Pa.  St.  48;  Mark- 
ley  V.  Rand,  12  Cal.  275;  McDougald  v.  Dougherty,  12  Ga.  613;  James  v. 
Thompson,  12  La.  Ann.  174;  Boulware  v.  Craddock,  30  Cal.  190;  Weber  v. 
Henry,  16  Mich.  399;  Green  v.  Morse,  5  Me.  291;  Ackworth  v.  Kempe,  1 
Doug.  40;  Weston  v.  Dorr,  25  Me.  176;  43  Am.  Deo.  259;  Foss  v.  Stewart,  14 
Me.  312;  Codman  v.  Freeman,  3  Cush.  306;  Munday  v.  Stubbs,  1  E.  L.  &  E. 
392;  20  L.  J.  C.  P.,  N.  S.,  59;  14  Jur.  1027;  Glasspoole  v.  Young,  9  Barn. 
&  C.  696;  Heath  v.  Daggett,  21  Mo.  69;  Pike  v.  Colvin,  67  111.  227;  Turner  v. 
Killian,  12  Neb.  580. 

»  Jarmain  v.  Hooper,  7  Scott  N.  R.  663;  Walley  v.  MoConnell,  13  Q.  B.  663. 

*  See  §  211. 
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are  both  known  to  the  officer,  and  he  proceeds  in  defi- 
ance of  the  defendant's  claim,  there  is  no  doubt  that  he 
is  responsible  to  the  same  extent  ag  if  he  had  taken  the 
property  of  a  stranger  to  the  writ.^  The  law  usually 
requires  the  officer  to  levy  upon  personal  property,  if 
sufficient  can  be  found  to  satisfy  the  writ,  before  mak- 
ing any  levy  upon  real  estate.  But,  under  some  stat- 
utes, the  rule  is  the  other  way,  and  real  estate  must 
be  exhausted  before  seizing  personal  property.  Under 
whichever  of  these  rules  the  officer  may  be  called  upon 
to  act,  he  is  responsible  for  any  unjustifiable  departure. 
If  he  levies  first  upon  the  property  which  should  have 
been  seized  last,  he  is  liable  for  all  damages  occasioned 
the  defendant  thereby.^  When  an  oflficer  wrongfully 
exercises  a  right  of  dominion  over  personal  property, 
he  is  guilty  of  a  conversion.  His  liability  for  the  con- 
version attaches  at  once,  and  cannot  be  removed  by 
any  act  of  his,  unless  by  the  assent  of  the  owner  of  the 
property.  Hence  the  officer  cannot  successfully  resist 
an  action  for  such  conversion  by  showing  that  he  sub- 
sequently made  a  valid  levy  under  a  valid  writ,^  or  that 
he  offered  to  restore  the  property  to  the  owner.*  Such 
a  restoration,  even  when  accepted,  does  not  destroy  the 

1  Atkinson  v.  Gatoher,  23  Ark.  101;  Van  Dresor  v.  King,  34  Pa.  St.  201;  75 
Am.  Dec.  G43;  Perry  v.  Lewis,  49  Miss.  443;  Spencer  v.  Brighton,  49  Me.  326; 
Mark's  Appeal,  .34  Pa.  St.  36;  75  Am.  Dec.  631;  Davis  v.  Bryan,  7  Yerg.  88; 
Hutchinson  v.  Campbell,  25  Pa.  St.  273;  Frost  v.  Mott,  34  N.  Y.  253;  Spencer 
■V.  Long,  39  Gal.  700;  Wyckoff  v.  Wyllis,  8  Mich.  48;  Cook  v.  Baine,  37  Ala. 

.  350;  Stephens  v.  Lawson,  7  Blackf.  275;  Hazard  v.  Israel,  1  BInn.  240;  2  Am. 
Dec.  438;  Ladd  v.  Thomas,  12  Ad.  &  E.  117;  West  v.  Nibbs,  4  Com.  B.  172; 
Ellis  V.  Taylor,  8  Mees.  &  W.  415;  Servant!  ».  Lusk,  43  Gal.  239;  Fuller  v. 
Sparks,  39  Tex.  136. 

2  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280;  13  Am.  Dec.  161;  Hopkins  v.  Buah, 
3  Ga.  222;  Gorham  v.  Hood,  27  Ga.  300;  Simpson  v.  Hiatt,  13  Ired.  470;  Has- 
sell  V.  Southern  Bank,  2  Head,  381;  Swingle  v.  Boyler,  1  Over.  226. 

3  Lyon  V.  Yates,  52  Barb.  237;  Otis  v.  Jones,  21  Wend.  394. 
*  Livermore  v.  Northrop,  44  N.  Y.  107, 
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original  cause  of  action,  but  may  be  pleaded  in  mitiga- 
tion of  damages.^ 

§  273.  Liability  of  PlaintiflFs  and  Others  for  Wrong- 
ful Levies.- — When  the  plaintiff  places  his  execution  in 
the  hands  of  an  officer  for  service,  he  is  presumed  to 
intend  that  no  action  shall  be  taken  thereunder  not 
authorized  by  the  terms  of  the  writ.  The  sheriff  may 
seize  the  property  of  a. stranger,  or  do  any  other  unau- 
thorized act,  without  thereby  creating  any  liability 
against  the  plaintiff,  because  the  plaintiff  is  not  pre- 
sumed to  have  directed  or  ratified  the  illegal  proceed- 
ing.^ But  this  presumption  may  be  rebutted.  The 
injured  party  may  show  that  the  plaintiff  was  a  co- 
trespasser  with  the  officer,  and  may  thus  make  both 
responsible  for  their  abuse  of  the  writ.  Where  the 
plaintiff  is  present  at  the  levy,^  or  advises  *  or  directs  ° 
it  to  be  made,  he  is  a  co-trespasser  with  the  officer. 
"It  is  conceded  that,  in  a  case  of  joint  tirespass,  the 
party  injured  may  sue  one  or  all  of  the  trespassers, 
and  each  one  will  be  liable  for  the  whole  damages,  but 
a  satisfaction  made  by  any  one  of  them  will  be  a  dis- 
charge of  all." "  This  rule  applies  to  an  unauthorized 
levy.     All  persons,  whether  parties  in  interest  or  not, 

'  Hammer  v.  Wilsey,  17  Wend.  91;  Higgina  i,.  Whitney,  24  Wend.  379; 
Reynolds  v.  Shuler,  5  Cow.  323. 

•■'West  V.  Shockley,  4  Harr.  (Del.)  287;  Averill  v.  WUliams,  1  Denio,  501; 
Coe  V.  Higdon,  1  Disn.  393;  Hopkins  v.  Smith,  7  J.  J.  Marsh.  263;  Lothrop  v. 
Arnold,  25  Me.  136;  43  Am.  Dee.  256;  Hyde  v.  Cooper,  26  Vt.  552;  Adaras  v. 
Freeman,  9  Johns.  117;  Fitler  v.  Fossard,  7  Pa.  S-t.  540;  49  Am.  Dec.  492; 
Gunz  V.  Heffner,  33  Minn.  215. 

'  Armstrong  v.  Dubois,  1  Abb.  App.  8. 

*  Canifax  v.  Chapman,  7  Mo.  175;  SyndacKer  v.  Brosse,  51  111.  357. 

"  Stewart  v.  Wells,  6  Barb.  79;  Chambers  v.  Clearwater,  1  Abb.  App.  341; 
Goodyear  v.  Williston,  42  Cal.  11. 

«  Davidson  v.  Dallas,  8  Cal.  253. 
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who  participate  in  the  levy  are  trespassers.^  A  citizen 
summoned  by  an  officer  to  assist  in  an  arrest  is  held 
blameless,  whether  the  officer  is  justified  or  not.^  This 
rule  does  not  extend  to  levies  on  execution.^  A  plaintiff 
may  be  held  liable  for  a  levy  directed  by  any  one  hav- 
ing authority  to  use  his  name.  Thus  if  he  authorizes 
an  attorney  to  act  for  him  in  enforcing  the  collection  of 
his  judgment,  he  is  responsible  for  whatever  the  attor- 
ney may  direct  in  his  name.*  In  case  of  an  unauthor- 
ized levy,  both  the  attorney  who  directed  it  and  the 
principal  for#whom.  he  acted  will  be  held  as  trespassers.* 
So  where  an  assignee  of  a  judgment  is  authorized  by 
law  to  proceed  in  the  name  of  his  assignor,  the  latter 
is  liable  for  a  wrongful  levy  made  in  his  name.^  A 
partnership  is  responsible  for  a  levy  made  Xinder  a 
judgment  in  its  favor,  under  the  direction  of  one  of 
its  members.'  In  the  majority  of  the  cases  wherein 
plaintiffs  have  been  held  responsible  for  wrongful  levies, 
they  incurred  their  responsibility,  not  by  directing,  but 
by  ratifying,  the  unlawful  acts  of  the  officers.  In 
England  and  in  Canada  the  ratification  of  these  acts 
cannot  by  relation  make  the  ratifiers  liable  as  tres- 

'  Younga  v.  Moore,  7  J.  J.  Marsh.  646;  Merrill  v.  Near,  5  Wend.  237;  Brit- 
ton  ».  Cole,  12  Mod.  178. 

2  McMahau  v.  Green,  34  Vt.  69. 

'  Hooker  v.  Smith,  19  Vt.  151;  47  Am.  Dec.  679;  Elder  v.  Morrison,  10 
Wend.  128;  25  Am.  Dec.  548. 

*  Armatrongu.  Dubois,  1  Abb.  App.  8;  Newberry  u.  Lee,  3  Hill,  523;  Barker 
V.  Braham,  3  Wils.  338;  Bates  u.  Pilling,  6  Barn.  &  C.  38;  Crook  v.  Wright, 
Ryan  &  M.  278;  Foster  v.  Wiley.  27  Mich.  244. 

*  Rowles  (/.  Senior,  8  Q.  B.  777;  10  Jur.  354;  15  L.  J.  Q.  B.  231.  But  it 
seems  to  be  otherwiie  where  the  attorney  does  not  direct  the  levy,  except  un- 
der express  instructions  from  his  client.  Ford  v.  Williams,  13  N.  Y.  577;  67 
Am.  Deo.  83. 

*  Brown  v.  Feeter,  7  Wend.  301;  Hodges  v.  Biggs,  2  A.  K.  Marsh.  220. 
'  Chambers  v.  Clearwater,  1  Abb.  App.  341. 
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passers.^  In  the  United  States,  on  the  other  hand, 
■the  adoption  of  the  official  trespass  makes  the  persons 
adopting  it  liable  to  the  same  extent  as  if  originally 
participants  therein.  This  adoption  may  be  made  in 
express  terms,  or  it  may  be  inferred  from  the  fact  that 
"the  plaintiff,  with  knowledge  of  the  facts,  directs  the 
■continued  holding  of  the  property,  or  attends  and  bids 
at  the  sale,  or  receives  and  retains  the  proceeds  thereof^ 
An  officer  may  be  induced  to  make  a  levy,  or  after  levy 
may  be  induced  to  retain  the  property  and  make  a  sale 
thereof,  by  the  giving  to  him  of  a  bond  of  indemnity. 
If  so,  the  principal  and  sureties  in  the  bond  become 
trespassers  in  the  event  that  the  act  of  the  sheriff'  is 
found  to  be  a  trespass.  Thus  in  an  action  in  New 
York  against  persons  who  had  executed  a  bond  of  in- 
demnity, the  court  said:  "It  was  in  consequence  of 
receiving  this  bond  that  the  sheriff  proceeded  to  make 
the  levy  and  sale,  and  if  that  was  wrongful,  these  de- 
fendants were  responsible  therefor.  The  bond  con- 
templated such  a  seizure  and  sale,  and  was  a  virtual 
request  to  the  sheriff  to  proceed  accordingly.  What 
the  sheriff  did  was,  therefore,  in  effect,  done  under  the 
direction  and  with  the  advice  and  concurrence  of  these 
defendants,  and  for  which  they  are  as  much  responsible 
as  the  sheriff  would  be.  All  who  direct,  request,  or 
advise  an  act  to  be  done  which  is  wrongful  are  them- 
selves wrong-doers,  and  responsible  for  all  damages."  ^ 
"  In  general,  all  who  aid  and  abet  the  commission  of  a 

»  Wilson  V.  Tummon,  6  Scott  N.  R.  894;  Tilt  ».  Jarvis,  7  U.  C.  C.  P.  145; 
McLeod  V.  Fortune,  19  U.  0.  Q.  B.  98. 

»  Lewis  V.  Johns,  .S4  Cal.  629;  Murray  v.  Binninger,  3  Abb.  App.  336;  Hyde 
V.  Cooper,  26  Vt.  552;  Deal  v.  Bogue,  20  Pa.  St.  228;  57  Am.  Deo.  702. 

^  Davis  V.  Newkirk,  5  Denio,  94;  Ball  v.  Loorais,  29  N.  Y.  412;  Wetzell  v. 
Waters,  18  Mo.  396;  Watmough  v.  Francis,  7  Pa.  St.  215. 
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trespass  are  liable  jointly  or  severally,  at  the  election 
of  the  party  entitled  to  the  action.  But  where  one  acts 
only  in  the  execution  of  the  duties  of  his  calling  or  pro- 
fession, and  does  not  go  beyond  it,  and  does  not  actu- 
ally participate  in  the  trespass,  he  is  not  liable,  though 
what  he  does  may  aid  another  party  in  its  commis- 
sion." ^  Hence  an  attorney  who  directed  a  levy,  and 
executed  a  bond  of  indemnity  in  behalf  of  his  clients, 
and  in  pursuance  of  express  instructions  received  from 
them,  was  adjudged  not  to  be  a  co-trespasser  with  them. 

§  274.    Is  a  Levy  Indispensable  to  a  Valid  Sale? — 

Undoubtedly,  the  chief  object  of  a  levy  is,  by  some 
well-defined  act,  to  take  the  property  from  the  custody 
of  the  defendant,  and  place  it  in  the  custody  of  the 
law.  Being  once  put  in  custody  of  the  law,  it  is  con- 
secrated to  the  satisfaction  of  the  writ.  It  ceases  to 
be  an  article  of  commerce.  It  can  no  longer  be  sold  or 
pledged,  except  in  subordination  to  the  claim  of  the 
plaintiff  in  execution.  The  interests  of  strangers,  who 
might  deal  in  the  property  upon  their  faith  in  the 
defendant's  title,  and  in  ignorance  of  plaintiff's  lien, 
require  that  by  some  notorious  act  the  period  termi- 
nating the  defendant's  right  to  pledge  and  sell  shall 
be  clearly  indicated.  The  interest  of  the  plaintiff  also 
requires  the  existence  and  evidence  of  some  act  from 
the  date  of  which  he  can  know  that  the  property  is  in 
the  custody  of  the  law,  and  that  the  officer  is  respon- 
sible for  its  being  forthcoming  to  respond  to  the 
exigencies  of  the  writ.  But  if  all  these  objects  hap- 
pen to  be  otjaerwise  accomplished,  is  there  still  a  neces- 
sity for  a  levy?     Is  the  levy  something  upon  which 

'  Ford  V.  Williams,  13  N.  Y.  584;  67  Am.  Dec.  83. 
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the  defendant  has  the  right  to  insist  as  a  prerequisite 
to  the  divesting  of  his  title  ?  If  the  property  is  present 
at  the  sale,  and  is  sold  and  delivered  to  the  purchaser, 
can  his  title  be  defeated  by  showing  that  there  was  in 
fact  no  levy  1  The  decisions  from  which  we  must  judge 
how  these  questions  ought  to  be  answered  are  by  no 
means  satisfactory.  Some  of  them  are  dicta.  Many 
others,  in  which  a  sale  was  questioned,  pronounced 
against  its  validity  for  want  of  a  levy,  in  connection 
with  other  grounds  on  which  the  judgment  of  the  court 
could  well  be  supported.  It  seems  to  be  certain  that 
the  defendant  may  waive  a  levy,^  and  that  his  waiver 
estops  him  from  objecting  to  the  sale;  that  in  all  cases 
where  the  contrary  does  not  appear,  a  sufficient  levy 
wUl  be  presumed  in  support  of  a  sheriff's  or  constable's 
deed ;  ^  and  that,  so  far  ab  real  estate  may  be  involved, 
any  evidence  of  an  intent  to  seize  or  sell  the  property 
will,  in  support  of  an  actual  sale,  sufficiently  establish 
a  valid  levy.^  There  may  be  many  instances  in  which 
the  courts  will  refuse  to  hear  evidence  offered  for  the 
purpose  of  defeating  a  sale  by  showing  the  want  of  a 
levy,  because  such  evidence  directly  contradicts  the 
return  of  the  officer  who  executed  the  writ.  But  still 
this  question  remains:  Is  the  sale  invalid  where  it  is 
conceded  by  the  parties,  or  is  established  by  unobjec- 

'  Trovillo  V.  Tilford,  6  Watts,  468;  31  Am.  Dee.  484;  Shamburger  v.  Ken- 
nedy, 1  Dev.  1;  Stuckert  v.  Keller,  105  Pa.  St.  386;  Dorrance  v.  Common- 
wealth, 13  Pa.  St.  164. 

2  Evans  v.  Davis,  3  B.  Mon.  346;  Jackson  v.  Shaflfer,  11  Johns.  513;  Hart- 
well ».  Root,  19  Johns.  345;  10  Am.  Dec.  232;  Estep  v.  Weems,  6  Gill  &  J.  303; 
Blood  V.  Light,  38  Cal.  653;  Smith  v.  Hill,  22  Barb.  656;  Hamblen  v.  Ham- 
blen, 33  Miss.  455;  69  Am.  Deo.  358;  McEutire  v.  Durham,  7  Ired.  151;  45 
Am.  Dec.  512;  Gassaway  v.  Hale,  3  Hill  (S.  C),  289. 

*  Blood  V.  Light,  38  Cal.  654;  99  Am.  Deo.  441;  Gassaway  v.  Hale,  3  Hill 
(S.  C),  289;  MoEntire  v.  Durham,  7  Ired.  151;  45  Am.  Deo.  512;  Hamblen  v. 
Hamblen,  33  Mias.  455;  69  Am.  Dec.  358. 
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tionable  evidence,  that  there  was  no  levy?  It  must  be 
admitted  that  the  cases  deciding  or  assuming  that  this 
question  must  be  answered  in  the  affirmative  are  quite 
numerous/  and  that  the  cases  answering  in  the  negative 
are  but  few  in  number.  In  most  of  the  affirmative 
cases,  the  property  sought  to  be  sold  was  not  present 
at  the  sale,  and  was  never  within  the  control  of  the 
officer.  Hence  these  cases  can  hardly  be  regarded  as 
in  point  where  the  property  is  present  at  the  sale. 
We  concede  that  a  sale  without  a  levy  is  so  irregular 
that  the  court  issuing  the  writ  would,  on  proper  appli- 
cation, interpose  to  prevent  the  sale  before  made,^  or 
to  vacate  it  after  being  made.  But  if  no  such  appli- 
cation is  made,  the  sale  ought  to  be  protected  from 
collateral  assault.*  The  whole  policy  of  the  law  of 
judicial  and  execution  sales  is  in  favor  of  protecting 
innocent  purchasers  from  secret  vices  in  the  proceed- 
ings. The  various  acts  which  the  sheriff  is  by  statute 
required  to  perform  are  generally  regarded  as  directory 

1  Jarboe  v.  Hall,  37  Md.  351;  Buehler  v.  Rogers,  68  Pa.  St.  9;  Hughes  v. 
Wait,  26  Ark.  228;  Ware  v.  Bradford,  2  Ala.  682;  36  Am.  Dec.  427;  Elliott 
■u.  Knott,  14  Md.  134;  Laugley  v.  Jones,  33  Md.  171;  Brown  v.  Dickson,  2 
Humph.  395;  37  Am.  Dec.  560;  Waters  v.  Duvall,  11  Gill  &  J.  37;  33  Am.  Dec. 
693;  Castuer  v.  Symonds,  1  Minn.  427;  Berryu  Griffith,  2  Har.  &  G.  345;  18 
Am.  Dec.  309;  Newman  v.  Hook,  37  Mo.  207;  90  Am.  Dec.  378;  Yeldell  v. 
Stemmens,  15  Mo.  443;  Carey  v.  Bright,  58  Pa.  St.  84;  Brown  u.  Lane,  19 
Tex.  203;  Brown  v.  Pratt,  4  Wis.  513;  65  Am.  Deo.  330;  Alley  v.  Carroll,  3 
Sneed,  110.  In  Louisiana,  an  actual  seizure  is  no  doubt  essential  to  the  valid- 
ity of  an  execution  sale  of  either  real  or  personal  property.  Watson  v. 
Bondurant  referred  to  in  2  Cent.  L.  J.  371,  citing  Simpson  v.  Allain,  7  Rob. 
(La.)  504;  Flutner  v.  BuUard,  2  La.  Ann.  338;  Corse  v.  Stafford,  24  La.  Ann. 
263;  Williams  v.  Clark,  11  La.  Ann.  761;  Kilboume  v.  FreUsen,  22  La.  Ann. 
207. 

2  Kellogg  V.  Buckler,  17  Ga.  187. 

"Blood  V.  Light,  38  Cal.  654;  99  Am.  Deo.  441;  Cawthorn  v.  MoCraw,  9 
Ala.  519;  Hamblen  v.  Hamblen,  33  Miss.  455;  69  Am.  Dec.  358;  Roebuck  v. 
Thornton,  19  Ga.  149;  McEntire  v.  Durham,  7  Ired.  151;  Riddle  v.  Bush,  27 
Tex.  675;  Ayres  u.  Duprey,  27  Tex.  593;  86  Am.  Dec.  657;  Coffee  v.  Silvan, 
15  Tex.  354;  65  Am.  Deo.  169;  Solomon  v.  Peters,  37  Ga.  251;  92  Am.  Dee.  69. 
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merely,  and  not  as  being  essential  to  give  him  power  to 
sell.  If  the  property  is  present  at  the  sale,  the  pur- 
chaser has  no  reason  to  suspect  that  it  was  not  seized 
by  the  officer  in  due  form  and  at  the  proper  time.  If 
it  was  not  so  seized,  this  is  a  secret  vice  for  which  the 
sheriff  is  blamable,  and  for  which  he  alone  should  be 
responsible.  It  ought  not,  and  we  think  it  does  not, 
defeat  the  purchaser's  title.^ 

'  Where  an  officer  proceeds  under  an  order  of  sale,  no  levy  is  necessary. 
Ewing  V.  Hatfield,  17  lud.  513;  Smith  v.  Bumes,  8  Kan.  197. 
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CHAPTER  XVII. 

REMEDIES  OF  THE  OFFICER  WHERE   THE  TITLE  OE    PERSON- 
ALTY LEVIED  ON  IS  DISPUTED. 

§  275.  Claim  by  third  person;  methods  of  protecting  officer. 

§  276.  Summonina;  a  jury. 

§  277.  Trial  of  right  of  property  under  American  statutes. 

§  278.  Bills  of  interpleader. 

§  275.  Claim  to  Property  by  Third  Person  — 
Methods  of  Protecting  Officer  —  His  Right  to  In- 
demnity.—  It  very  frequently  happens  that  the  goods 
upon  which  a  sheriff  has  levied,  or  upon  which  the 
plaintiff  desires  he  should  levy,  are  claimed  by  a 
stranger  to  the  writ.  This  claim  may  be  made  di- 
rectly to  the  officer;  or  he  may,  before  any  such 
claim  is  made  to  him,  know  that  the  title  is  disputed 
and  doubtful.  In  fact,  there  is  generally  no  need  for 
a  stranger  to  a  writ,  whose  property  has  been  seized, 
to  make  any  demand  upon,  or  to  give  any  notice  to, 
the  sheriff.  He  may  lawfully  treat  that  officer  as  a 
wrong-doer,  entitled  to  no  indulgence  and  no  warning.^ 
Hence,  in  the  event  of  the  titte  to  personal  property 
being  involved  in  doubt,  a  prudent  officer  will  take 
such  means  as  are  available  for  his  protection,  without 
waiting  for  notice  from  persons  claiming  adversely  to 
the  defendant.  It  is  not  sufficient  for  him  merely  to 
assure  himself  of  immunity  from  action  by  the  claim- 
ant. For  he  has  a  duty  to  perform  to  the  plaintiff, 
and  this  duty  is  to  retain  the  property  if  it  is  subject 
to  execution.  If  the  officer  undertaking  to  determine 
the  question  for   himself  releases  the  property  on  a 

1  §  254;  Hester  v.  Schneider,  14  Or.  184. 
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claim  being  made  therefor,  without  notifying  the  plain- 
tiff and  giving  him  an  opportunity  to  tender  a  bond  of 
indemnity,  the  latter  may  recover  of  him  any  dam- 
ages occasioned  by  such  release,  and  the  burden  of 
proving  that  the  property  released  was  not  subject  to 
the  writ  seems  to  devolve  upon  the  officer.^  When 
property  has  been  levied  upon,  if  the  sheriff  releases 
it,  or  permits  it  to  be  taken  out  of  his  possession,  he 
is  answerable  to  the  plaintiff  for  its  value.  He  can- 
not exonerate  himself  by  showing  that  it  was  taken 
from  him  by  another  oflBcer,  unless  he  can  show  that 
such  taking  was  authorized.  Property  levied  under 
execution  was  taken  from  the  sheriff  by  a  United 
States  marshal,  who  claimed  it  under  proceedings  in 
bankruptcy  against  the  judgment  debtor.  But  the 
right  of  the  sheriff  to  hold  the  property  under  execu- 
tion was  paramount,  and  he  was  therefore  held  liable 
for  surrendering  the  property.  "  It  was  the  duty  of 
the  sheriff  to  retain  the  possession  and  sell  the  prop- 
erty to  satisfy  the  execution,  and  to  take  all  reason- 
able means  to  protect  his  levy.  The  marshal,  having 
without  right  taken  the  property  out  of  the  sheriff"s 
possession,  the  latter  gould  have  retaken  it,  or  main- 
tained an  action  against  the  marshal  for  its  conversion. 
So,  also,  he  would  have  had  a  remedy  against  the  as- 
signee, after  the  property  was  turned  over  to  him, 
upon  his  refusal  to  surrender  it.  It  was  not,  there- 
fore, a  defense  to  the  sheriff  that  the  property  was 
taken  by  the  marshal.  It  was  in  no  proper  sense  a 
yielding  to  a  vis  major.     The  sheriff  had  a  right  to 

use  all  necessary  force  to  protect  his  possession 

Nor  was  he  relieved  from  this  duty,  or  justified  in  al- 

*■  Sage  V.  Dicldnaon,  33  G-ratt.  361;  State  v.  Langdon,  57  Mo.  353. 
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lowing  the  property  to  be  taken  by  the  marshal,  by 
his  ignorance  of  his  legal  rights;  he  was  bound  to 
know  and  ascertain  his  rights  under  the  execution  and 
levy,  and  the  plaintiflp  was  not  bound  to  instruct  him."^ 
Under  the  English  practice,  there  were  two  modes  of 
procedure  open  to  the  sheriff  when  a  reasonable  doubt 
existed  in  regard  to  his  right  to  seize  or  hold  property 
under  execution,  and  he  desired  to  avoid  both  the  re- 
sponsibility of  returning  nulla  bona,  and  the  responsi- 
bility of  seizing  or  holding  the  property.  The  first 
mode  which  we  shall  describe  was  much  more  effective 
than  the  other.  It  consisted  in  demanding  indemnity 
from  the  plaintiff  for  seizing  and  selling  the  property, 
and  from  the  claimant  for  releasing  it.  This  demand 
being  refused  by  both  parties,  the  officer  made  an  ap- 
pUcation  to  the  court  out  of  which  the  writ  issued. 
He  showed  to  the  court  that  disputes  in  reference  to 
the  title  existed,  and  that  both  parties  had  refused  to 
indemnify  him  for  proceeding.  It  was  discretionary 
with  the  court  whether  or  not  it  would  interpose  for 
his  protection.  But  this  discretion  seems  always  to 
have  been  exercised  in  his  favor,  whenever  it  appeared 
that  the  doubts  in  regard  to  the  title  were  reasonable, 
and  the  motives  and  conduct  of  the  officer  in  demand- 
ing indemnity  were  characterized  by  good  faith,  and 
were  free  from  all  suspicion  of  a  desire  to  oppress 
either  party,  or  to  evade  the  performance  of  official 
duty.  The  method  of  protecting  him  was  by  making 
an  order  enlarffiniy  the  time  for  the  return  of  the  writ. 
The  length  of  time  granted  by  the  court  varied 'ac- 
cording to  the  exigencies  of  each  particular  case. 
Sometimes  the  officer  was  allowed  only  such  an  ex- 

1  Ansonia  B.  &C.  Co.  v.  Babbitt,  74  N.  Y.  401. 
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tension  of  time  as  enabled  him  more  thoroughly  to 
satisfy  himself  as  to  the  title;  sometimes  he  was 
authorized  to  wait  until  the  title  was  settled  by  liti- 
gation in  another  court;  and  sometimes  "the  court 
granted  a  rule  for  enlarging  the  time  for  the  sheriflf"  to 
make  his  return  from  term  to  term,  until  the  sheriff 
should  be  indemnified."^ 

It  is  obvious  that  this  practice  is  in  the  highest  de- 
gree commendable.  It  permits  the  sheriff  to  obtain  in- 
demnity in  cases  where  the  title  is  involved  in  substan- 
tial doubt.  It  thereby  prevents  the  performance  of  his 
duties  from  becoming  unreasonably  and  unnecessarily 
perilous.  At  the  same  time,  it  does  not  leave  it  to  his 
discretion  to  determine  when  he  may  refuse  to  proceed, 
and  thus  give  him  an  opportunity  to  act  unfairly 
toward  the  plaintiff.  Statutes  have  been  enacted  in 
many  of  the  United  States  determining  the  circum- 
stances in  which  officers  may  demand  bonds  of  indem- 
nity. In  the  absence  of  such  statutes,  it  is  very  clear 
that  our  courts,  in  proper  cases,  will  interpose  to 
relieve  sheriffs  by  enlarging  the  time  for  making  their 
returns."  As  a  general  rule,  our  practice  seems  more 
favorable  to  the  sheriff  than  the  English  practice  was. 
Indemnity  seems  to  be  conceded  to  the  officer,  not  as  a 
matter  of  discretion  merely,  but  as  a  matter  of  right. 

'  Watson  on  Sheriffs,  195-197;  Venables  v.  Wilka,  4  J.  B.  Moore,  339; 
Thurston  v.  Thurston,  1  Taunt.  120;  Ledbury  v.  Smith,  1  Chit.  294;  Rex  v. 
Sheriff  of  Devon,  1  Chit.  643;  Shaw  v.  Tunbridge,  2  W.  Black.  1064;  Burr  v. 
Feethy,  1  Biug.  71;  6  J.  B.  Moore,  79;  Wells  w.  Piokman,  7  Term  Rep.  174; 
MacG-eorge  v.  Birch,  4  Taunt.  585;  King  v.  Bridges,  7  Taunt.  294;  1  J.  B. 
MoorCj  43;  Etchella  v.  Lovatt,  9  Price,  54. 

"  Miller  v.  Commonwealth,  5  Pa.  St.  297;  Dewey  v.  White,  65  N.  C.  225; 
Bosley  J).  Farquar,  2  Blaokf.  61;  Foruiqiiet  v.  Tegarden,  24  Miss.  96;  Bryan  v. 
Bridges,  6  Tex.  143;  Jessop  v.  Brown,  2  Gill  &  J.  404;  Adair  v.  McDaniel,  1 
Bail.  158;  Spangler  v.  Commonwealth,  16  Serg.  &  R.  68;  16  Am.  Dec.  548; 
Hall  V.  Galbraith,  8  Watts,  220. 
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Its  refusal  by  the  plaintiff,  where  reasonable  doubt 
exists  either  with  respect  to  the  title  or  to  the  defend- 
ant's right  to  hold  the  property  as  exempt  from  exe- 
cution, will  no  doubt  in  many  of  the  states  warrant 
the  oflScer  in  not  seizing  or  not  holding  the  property, 
and  the  latter  need  not  apply  to  the  court  to  enlarge 
the  time  for  making  his  return.^  This  rule  is  by  no 
means  universal.  In  some  of  the  states  the  officer  has 
no  right  to  indemnity  until  the^  claim  made  by  a 
stranger  to  the  writ  has  been  tried  by  a  jury  and 
found  in  his  favor.^  In  Missouri,  while  there  are  statu- 
tory provisions  in  force  with  respect  to  the  right  of  an 
officer  to  indemnity  when  acting  under  an  execution, 
they  do  not  apply  to  writs  of  attachment.  In  acting 
under  the  last-named  writ  an  officer  is  entitled  to  such 
relief  only  as  might  be  affi)rded  him  if  acting  under  an 
execution  at  common  law.  The  courts  of  this  state, 
after  very  carefully  considering  the  question,  have  de- 
nied the  absolute  right  of  the  officer  to  indemnity,  and 
have  held  that  his  release  of  chattels  levied  upon  be- 
cause indemnity  was  not  tendered  was  at  his  peril.^  In 
some  of  the  states  the  claimant  may  be  notified  of  the 
levy,  and  unless  he  prosecutes  proceedings  within  a 
specified  time,  waives  his  right  to  redress  from  the  of- 
ficer. In  these  states  the  plaintiff  cannot  be  required 
to  furnish  indemnity.*     Where  an  officer  entitled  to  in- 

•  State  V.  Sharp,  2  Sneed,  615;  Saunders  v.  Harris,  4  Humph.  72;  Smith  v. 
Osgood,  46  Ala.  178;  Pickard  v.  Peters,  3  Ala.  493;  Mintner  v.  Bigelow,  9  Port. 
481;  Fitler  v.  Fossard,  7  Pa.  St.  540;  Marshall  <;.  Hosmer,  4  Mass.  63;  Bond 
V.  Ward,  7  Mass.  125;  5  Am.  Dec.  28;  Shriver  v.  Harbaugh,  37  Pa.  St.  399; 
. Marsh «.  Gold,  2  Pick.  290;  Smith?).  Cicotte,  11  Mich.  383;  Commonwgalth  v. 

Vandyke,   57  Pa.   St.  34;  Board  v.  Helm,  2  Met.  (Ky.)  500;  Perkins  v.  Pit- 
man, 34  N.  H.  261;  Patterson  v.  Anderson,  40  Pa.  St.  359;  80  Am.  Deo.  579; 
Huffman  v.  Le£fell's  Ex'rs,  32  Gratt.  41. 
2  Curtis  V.  Patterson,  8  Cow.  67. 
.  '  State  V.  Koontz,  83  Mo.  323;  State  v.  Rayburn,  22  Mo.  App.  303. 

*  State  V.  Sandlin,  44  Ind.  504. 
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demnity,  and  holding  property  under  two  or  more 
writs,  calls  upon  the  plaintiffs  therein  for  idemnity, 
some  of  whom  comply  and  others  refuse,  only  those 
who  comply  can  share  in  the  proceeds  of  the  sale.^ 
This  is  because  the  officer  has  the  right  to  release  the 
levies  of  the  writs  whose  owners  are  unwilling  to  share 
the  responsibility  of  the  seizure.  In  Minnesota  the 
claimant  may  make  affidavit  of  his  claim  of  title.  The 
officer  may  then  demand  indemnity,  and  on  its  being 
refused,  may  surrender  the  property.  The  officer  is 
not  liable  to  a  suit  at  the  instance  of  a  third  person, 
until  after  the  claim  and  affidavit  have  been  made,  and 
reasonable  time  has  been  given  plaintiff  to  furnish  in- 
demnity.^ 

While  the  officer  may,  on  the  jefusal  or  neglect  of 
the  plaintiff  to  indemnify  him  for  holding  the  property, 
release  the  levy  and  return  the  writ  unsatisfied,  this 
does  not  establish  the  claimant's  title,  nor  in  any  way 
estop  the  plaintiff  from  levying  on  the  same  property 
under  another  writ  issued. upon  the  same  judgment.* 
In  Iowa  an  officer  who  has  demanded  and  received  in- 
demnity must  proceed  to  the  execution  of  his  writ,  and 
will  not  be  permitted,  in  an  action  against  him  for  not 
so  proceeding,  to  show  that  the  property  was  not  sub- 
ject, to  the  writ.*  The  same  rule  prevails  in  New 
Jersey.  Upon  receiving  indemnity,  the  duty  of  the 
officer  is  to  proceed  to  sell.  If  the  plaintiff's  own  bond 
is  ample  security,  he  need  not  furnish  a  surety ;  and 
the  sheriff  refusing   to    proceed  without  such  surety 

1  Burnett  v.  Handley,  8  Ala.  685;  Piokard  v.  Peters,  3  Ala.  493;  Smith  v. 
Osgood,  46  N.  H.  178;  Davidson  v.  Dallas,  8  Gal,  227;  Dewey  </.  White,  65 
N.  0.  225;  Griffin  y.  Hasty,  94  N.  C.  438. 

2  Williams  v.  MoGrade,  13  Minn.  177. 
'  Clark  V.  Reiniger,  66  Iowa,  507. 

*  Evans  v.  Thurston,  53  Iowa,  122. 
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may  be  amerced  in  the  amount  of  the  debt  and  costs.^ 
If  the  bond  is  given  and  a  sale  made,  the  oflBcer 
cannot  defend  against  an  action  by  the  plaintiff  tor  the 
proceeds  of  the  sale,  by  showing  tliat  the  property  did 
not  belong  to  the  judgment  debtor,^  unless  a  recovery 
has  already  been  had  against  the  officer  for  wrongfully 
selling  the  property.®  Elsewhere  an  officer  is  never  un- 
der compulsion  to  proceed  because  indemnity  has  been 
tendered.  If  he  feels  sure  that  the  property  does  not 
belong  to  the  defendant,  or  that  it  is  not  liable  to  exe- 
cution, he  may  surrender  it.  In  such  case,  he  is  not 
responsible  to  the  plaintiff  if  his  action  can  be  shown  to 
have  been  proper.*  A  bond  of  indemnity  taken  pur- 
suant to  the  provisions  of  a  statute  since  found  to  be 
invalid,  or  omitting  some  of  the  conditions  prescribed 
by  a  valid  statute,  may  nevertheless  be  enforceable  as  a 
good  common-law  bond.®  The  statutes  in  some  of  the 
states  restrict  the  claimant  of  property  where  an  in- 
demnifying bond  is  given  to  an  action  on  such  bond ;  ^ 
but  in  the  absence  of  such  statutory  restriction  the 
remedy  afforded  by  the  bond  is  cumulative,  and  may 
therefore  be  disregarded  by  the  claimant.'  Where  the 
condition  of  a  bond  of  indemnity  is  that  the  obligors 
shall  "  well  and  truly  indemnify  and  save  harmless  the 
obligee  of  and  from  all  suits,  damages,  and  costs  what- 
ever, whereto  he  may  be  liable  or  obliged  by  law  to  pay 
to  any  person  or  persons  by  reason  of  said  attachment," 

'  Harrison  v.  Allen,  40  N.  J.  L.  556. 
'  Adams  v.  Disston,  44  K.  J.  L.  662. 
'  Newland  v.  Baker,  21  V7end.  264. 

*  Hamblet  v.   Hemdon,  3  Humph.  34;  Commonwealth  v.  Watmongh,  6 
Whart.  117;  Commonwealth  v.  Vandyke,  57  Pa.  St.  34. 

'  Flint  V.  Young,  70  Mo.  221;  Porter's  Ex'r  v.  Daniels,  11  W.  Va.  250. 

«  Chisholm  v.  Gooch,  79  Ky.  468. 

'  State  V.  McBiide,  81  Mo.  349;  Belkinti.  Hill,  53  Mo.  492. 
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etc.,  a  breach  of  the  bond  occurs  on  the  recovery  of 
judgment  against  the  obligee,  and  vests  him  with  a 
cause  of  action  against  the  obligors,  whether  he  has 
paid  such  judgment  or  not.^  An  oflBcer  may  sometimes 
maintain  an  action  against  a  plaintiff  for  indemnity, 
though  no  bond  has  been  sought  nor  given.  If  the 
officer  acts  under  the  writ  without  any  special  direc- 
tions from  plaintiff,  and  is  thereafter  compelled  to  pay 
damages  for  an  unlawful  levy,  he  has  no  recourse 
against  the  plaintiff  beyond  recovering  back  the  money 
he  has  paid  to  plaintiff  as  the  proceeds  of  the  levy.^ 
But  if  the  plaintiff  directs  the  levy,  the  rule  is  other- 
wise. If  the  sheriff  follows  plaintiff's  directions  in 
doing  an  act  not  known  to  him  to  be  unlawful,  and  is 
thereafter  compelled  to  respond  in  damages  because  of 
the  act,  he  may  recover  from  the  plaintiff  the  amount 
so  recovered  from  him.^  To  entitle  the  officer  to  such 
recovery,  it  is  not  sufficient  that  a  judgment  has  been 
entered  against  him  for  the  damages  occasioned  by  the 
unlawful  levy.  Such  judgment  must  also  have  been 
satisfied.* 

§  276.  Summoning  a  Jury  to  Inquire  into  the 
Ownership  of  Property.  —  The  second  mode  of  pro- 
cedure resorted  to  by  sheriffs  in  England,  when  the 
title  to  personalty  was  doubtful,  was  to  impanel  a  jury 
to  inquire  and  render  their  verdict  as  to  the  fact  of 
ownership.  This  mode  seems  to  have  been  too  barren 
in  its  results  to  warrant  any  one  in  resorting  to  it. 

•  White  V.  French,  15  Gray,  339;  Cook  v.  Merrifield,  139  Mass.  139. 

2  Wilson  V.  Milner,  2  Camp.  452;  Nelson  v.  Cook,  17  lU.  443;  Fitler  v.  Fos- 
Bard,  7  Pa.  St.  540. 

'  Humphreys  v.  Pratt,  2  Dow  &  C.  288;  5  Bligh,  N.  S.,  154;  Sanders  v.  Ham- 
ilton, 3  Dana,  550;  Stoyel  v.  Cady,  4  Day,  226. 

*  Williams  v.  Mercer,  139  Mass.  141. 
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Their  verdict  was  never  thought  to  be  conclusive  for 
or  against  the  claimant.  It  was  for  some  time  believed, 
when  ill  favor  of  the  claimant,  to  justify  the  officer  in 
abandoning  possession  of  the  property/  and  when  in 
favor  of  the  officer,  to  be  sufficient  to  mitigate  the  dam- 
ages in  a  subsequent  action  for  the  unlawful  taking.^ 
Perhaps  for  this  last  purpose  it  may  still  be  admissible 
in  evidence ;  but  it  can  no  longer  be  regarded  as  a  suffi- 
cient defense  to  an  action  against  the  officer  for  a  false 
return  of  nulla  bona}  The  practice  of  summoning  a 
jury  to  inquire  into  the  ownership  of  property,  though 
loading  to  little  or  no  practical  result  at  common  law, 
has  been  very  generally  adopted  in  the  United  States. 
The  verdict  of  the  jury  in  this  country  in  such  a  pro- 
ceeding, though  rarely  conclusive  upon  the  title  to  the 
property,  is  nevertheless  attended  by  important  conse- 
quences to  which  it  never  led  at  common  law.  V/e 
tlierefore  deem  the  subject  of  the  trial  of  the  right  of 
property  under  American  statutes  worthy  of  separate 
consideration,  and  hence  reserve  it  for  the  section  suc- 
ceeding this, 

§  277.  Trial  of  Kight  of  Property  under  American 
Statutes.  —  The  policy  of  the  American  statutes  in 
reference  to  the  trial  of  the  right  of  property  seized 
under  execution  is  not  uniform.  Some  of  them  seem 
to  have  been  conceived  for  the  protection  of  the  claim- 
ant, and  others  for  the  protection  of  the  officer.  Most 
of  them  furnish  a  remedy  which,  for  whosever  benefit 
intended,  exhibits  its  impartiality  in  being  alike  inade- 

'  Farr  v.  Newman,  4  Term  Rep.  633;  Roberts  v.  Thomas,  6  Term  Rep.  88; 
Gilbert  on  Executions,  21;  Daltonon  Sheriffs,  146;  Bingham  on  Judgments  and 
Executions,  244;  Wells  v.  Pickman,  7  Term  Rep.  187. 

3  Latkow  V.  Eamer,  2  H.  Black.  437. 

»  Glossop  V.  Pole,  3  Maule  &  S.  175;  Watson  on  Sheriffs,  198. 
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quate  to  fully  subserve  the  interests  or  protect  the 
rights  of  either  party.  Under  the  majority  of  these 
statutes  the  claimant  is  free  to  resort  to  his  common- 
law  remedies,  and  cannot  be  compelled  to  submit  his 
claim  to  be  investigated  by  the  statutory  method.^ 
Under  some  of  them,  however,  the  officer  has  the 
privilege  of.  instituting  the  proceedings,  and  may, 
therefore,  compel  the  claimant  to  try  his  right  in 
the  manner  prescribed  by  the  statute.^  The  claim 
to  the  property  need  not  be  made  by  the  claimant 
in  person.  He  may  act  by  an  agent,  and  that  agent 
may  be  the  defendant  in  the  writ.  This  often  happens 
when  goods  in  the  custody  of  a  bailee  are  seized  as  his 
property.  In  such  a  case  the  bailee  may  claim  the 
property  for  and  in  the  name  of  the  owner.^  A  co- 
tenant  may  claim  for  himself  and  his  co-tenant.*  A 
landlord  who  distrains  goods  may  claim  the  same  from 
an  officer  subsequently  levying.^  In  Missouri  the  claim 
may  be  made  by  the  beneficiary  in  a  deed  of  trust;* 
but  in  Alabama  the  court  adheres  to  the  rule  that  it 
can  look  alone  to  the  legal  title,  and  therefore  holds 
that  a  cestui  que  trust  of  personal  property  cannot  inter- 
pose a  claim  to  try  the  right  of  property.'  A  trial  of 
the  riglit  of  property  may  be  prosecuted  in  the  name 
of  an  infant  by  a  prochein  ami.®     The  claim  cannot  be 

'  Moore  D.  Gammel,  13  Tex.  120;  Bradley  «.  HoUoway,  28  Mo.  150;  Steele 
V.  Parber,  .37  Mo.  71;  Mason  v.  State  Bank,  Breese,  183;  Jones  v.  Wilson,  16 
Ohio  St.  420;  Pike  v.  Colvin,  67  111.  227. 

2  Phillips  V.  Harriss,  3  J.  J.  Marsh.  122;  19  Am.  Deo.  166;  State  v.  Sandlin, 
44  Ind.  504. 

=  Walmsley  v.  Hubbard,  24  Tex.  612;  Webber  v.  Brown,  38  111.  88;  Strode 
V.  Clark,  12  Ala.  621. 

*  Cotten  V.  Thompson,  21  Ala.  574. 

*  Grimsley  v.  Klein,  1  Scam.  343. 

«  State  V.  MoKellop,  40  Mo.  184;  State  v.  Kooh,  47  Mo.  582. 
'  King  V.  Hill,  20  Ala.  135. 
«  Strode  v.  Clark,  12  Ala.  621. 
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interposed  by  one  of  the  defendants  in  execution^  for  tlie 
purpose  of  determining  whether  the  property  belongs 
to  him  individually,  or  to  him  and  his  co-defendants  as 
partners.^ 

Persons  having  estates  in  the  property,  but  not  en- 
titled to  the  immediate  possession,  are  not  competent 
to  institute  statutory  proceedings  to  try  the  right  of 
property,^  because  the  defendant  in  such  a  case,  having 
an  estate  in  possession,  has  an  interest  subject  to  levy 
and  sale.  In  some  of  the  states,  the  trial  of  the  right 
of  property  takes  place  before  a  jury  summoned  by  the 
levying  officers;  in  others,  it  is  conducted  by  a  justice 
of  the  peace,  acting  with  the  aid  of  a  jury,  Notice  of 
the  time  and  place  of  trial  must  be  given.^  The  only 
issue  to  be  tried  is.  Does  the  property  belong  to  the 
claimant?*  Hence  he  cannot  show  that  the  property 
belongs  to  a  third  person.^  For  if  it  did  so  belong, 
this  fact  would  by  no  means  entitle  the  claimant  to  its 
possession,  nor  to  interfere  in  behalf  of  the  owner,  un- 
less acting  in  his  name  and  as  his  agent.  Neither 
will  it  avail  the  claimant  to  show  that  the  judgment 
of  execution  is  void,  irregular,  or  satisfied.*     Neither 

'  Pierce  v.  Kingsbury,  63  Mo.  259. 

!» Allen  V.  Russell,  19  Tex.  90;  Hamilton  v.  Mitchell,  6  Blackf .  131;  Phil- 
brick  V.  Goodwin,  7  Blackf.  18. 

»  Ice  V.  McLain,  14  111.  62. 

*  Marshall  v.  Cunningham,  13  111.  20;  Price  v.  Sanchez,  8  Fla.  136. 

'  Beers  v.  Dawson,  8  Ga.  556;  Robinson  v.  Sohly,  6  Ga.  515;  Dent  v.  Smith, 
15  Ala.  286;  Foster  v.  Smith,  16  Ala.  192;  Frown.  Downman,  11  Ala.  886; 
McGrew  v.  Hart,  1  Port.  175;  Forsyth  v.  Mar  bury,  R.  M.  Charlt.  324. 

«  Sheldon  v.  Reihle,  1  Scam.  519;  Webb  v.  Mallard.  27  Tex.  80;  Dexter  v. 
Parkins,  22  111.  144;  Deloach  v.  Myrick,  6  Ga.  410;  Taylor  v.  Branch  Bank,  14 
Ala.  633;  Brown  v.  Hurt,  31  Ala.  146;  Price  v.  Sanchez,  8  Fla.  136;  Harrison 
V.  Singleton,  2  Scam.  21;  Bettis  v.  Taylor,  8  Port.  564;  Huff  v.  Cox,  2  Ala. 
310;  Fryer  v.  Dennis,  2  Ala.  144;  Harrell  v.  Floyd,  3  Ala.  16;  Portis  v.  Parker, 
22  Tex.  699;  Carlton  v.  King,  1  Stew.  &  P.  472;  23  Am.  Deo.  295;  Stone  </. 
Stone,  1  Ala.  682;  Asher  v.  Fredenstein,  19  La.  Ann.  256-  Merrick  v.  Davis,  6 
Chic.  L.  N.  399;  65  111.  319. 
Vol.  n.-57 
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of  these  facts  ordinarily  tends  to  establish  any  right  of 
possession  in  the  claimant.  If,  because  of  either  of 
ihese  facts,  the  officer  is  not  entitled  to  retain  posses- 
sion of  the  property  as  against  the  true  owner,  this  is 
BO  reason  why  he  should  turn  it  over  to  a  stranger  to 
the  title.  Sometimes,  however,  the  claimant's  title  is 
derived  from  the  defendant  in  execution,  and  may  de- 
pend for  its  validity  on  the  question  whether  the  writ 
or  judgment  against  the  defendant  is  void  or  not.  So 
the  property,  when  seized,  may  have  been  in  the  posses- 
sion of  the  claimant.  In  such  a  case,  even  conceding 
the  claimant  not  to  be  the  true  owner,  the  officer  has 
no  right  to  disturb  his  possession,  unless  acting  under  a 
writ  valid  as  against  the  true  owner.  Hence  it  some- 
times happens  that,  on  a  trial  of  the  right  of  property, 
the  claimant  is  permitted  to  show  that  the  judgment  or 
execution  is  void  or  satisfied.^  In  New  York  and  Cali- 
fornia, when  property  is  claimed  by  a  third  person,  the 
officer  may  summon  a  jury  to  determine  the  right  of 
property.^  The  determination  of  the  jury,  when  made, 
is  not  conclusive  evidence,  and  probably  not  evidence 
at  all,  in  any  proceeding  involving  the  title  to  the  prop- 
erty.' It  has  not  the  effect  of  a  judicial  proceeding. 
Its  only  consequence  is,  that  if  in  favor  of  the  claimant, 
the  officer  may  demand  indemnity  from  the  plaintiff, 
and  may  surrender  the  property  if  the  indemnity  is  re- 
fused.    Until  the  verdict  of  the  jury,  the  officer  cannot 

'  Robinson  -o.  Schly,  6  Ga.  515;  Blount  v.  Traylor,  4  Ala.  667;  Latham  v. 
Selkirk,  11  Tex.  314;  Webb  v.  Mallard,  27  Tex.  80. 

2  Curtis  V.  Patterson,  8  Cow.  67;  Ball  v.  Pratt,  36  Barb.  402;  Piatt  v.  Sherry, 
7  Wend.  236;  Bayley  v.  Bates,  8  Johns.  184;  Strong  v.  Patterson,  6  Cal.  156; 
Davidson  v.  Dallas,  8  Cal.  227;  Oal.  Code  Civ.  Proc.,  sec.  689. 

'  Perkins  v.  Thomburgh,  10  Cal.  189;  Sheldon  v.  Loomis,  28  Cal.  122;  Wil- 
liams V.  Lowndes,  1  Hall,  579;  Van  Cleef  v.  Fleet,  15  Johns.  147;  Townsend  v. 
Phillips,  10  Johns.  98. 
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compel  the  execution  of  a  bond  of  indemnity.^  If, 
however,  the  plaintiff,  waiving  the  calling  of  the  jury, 
executes  such  a  bond,  it  may  be  enforced.^  In  Ohio, 
an  oJBcer  levying  on  goods  claimed  by  a  stranger  to  the 
writ  must  give  notice  of  the  levy  and  claim  to  a  jus- 
tice of  the  peace.  The  justice  then  summons  a  jury  of 
five.  Notice  is  given  of  the  time  and  place  of  trial. 
If  the  verdict  is  in  favor  of  the  claimant,  the  property 
is  restored  to  him,  unless  plaintiff  gives  him  a  bond  in 
double  tlie  value  of  the  property.^  When  this  bond  is 
given  the  claimant,  the  oflBcer  is  not  liable  for  proceed- 
ing to  sell.*  If  the  property  is  returned  to  the  claim- 
ant, he  may  nevertheless  recover  for  damages  resulting 
from  the  unlawful  seizure  and  detention.^  A  verdict 
in  favor  of  the  claimant  is  not  conclusive  evidence  for 
him  in  a  subsequent  action  against  the  officer  for  the 
unlawful  caption  and  conversion  of  the  property.* 
Where  the  verdict  is  against  the  claimant,  he  cannot 
afterward  recover  the  goods  from  the  officer,  nor  their 
value  in  damages.^ 

In  most  of  the  states  a  trial  of  the  right  of  property 
resulting  in  a  verdict  against  the  claimant,  while  it  does 
not  preclude  him  from  proceeding  against  the  plaintiff, 
nor  any  one  else  into  whose  hands  the  property  may 
come,  does  exonerate  the  levying  officer  from  liability 
in  proceeding  to  hold  and  sell  the  property  under  the 

•  Curtis  V.  Patterson,  8  Cow.  67. 

'  Chamberlain  v.  Beller,  18  N.  Y.  115;  Miller  v.  Rhoades,  20  Ohio  St.  494; 
Benson  v.  Sledge,  2  Dev.  136. 

»  Ohio  Gode  Civ.  Proc.,  sees.  426-428. 

*  Moses  V.  Brashear,  2  Handy,  36;  Ralston  v.  Ousler,  12  Ohio  St.  105. 
0  Abbey  v.  Searles,  4  Ohio  St.  498. 

^  Armstrong  w.  Harvey,  1 1  Ohio  St.  527. 
'  Patty  V.  Mansfield,  8  Ohio,  370. 


§277       OFFICER'S  REMEDIES  WHERE  TITLE  DISPUTED.  900 

writ.^  But  ill  Ohio  this  riesult  is  denied,  if  the  trial 
was  demanded  by  the  officer,  and  not  by  the  claimant.^ 
After  a  verdict  in  favor  of  the  claimant,  the  ofUcer  may, 
in  Illinois,  proceed  to  sell ;  but  by  so  doing  he  incurs 
the  peril  of  being  responsible  if  the  property  is  found 
to  belong  to  the  claimant  in  any  subsequent  action.^ 
In  Kentucky  the  officer  need  not  demand  a  jury.  He 
may  surrender  possession  to  the  claimant  without  any 
trial.  By  so  doing  he  becomes  liable  to  the  plaintiff, 
in  case  the  surrender  ought  not  to  have  been  made.* 
Under  the  Pennsylvania  Interpleader  Act  of  1848,  a 
judgment  on  the  trial  of  the  right  of  property  is  as 
conclusive  as  a  judgment  in  any  other  proceeding.^  In 
Texas  the  claimant  must  make  affidavit  that  his  claim 
is  in  good  faith,*  and  present  such  affidavit  to  the  of- 
ficer, and  also  execute  a  bond,  with  sureties,'  payable 
to  the  plaintiff.  On  receipt  of  the  bond  and  affidavit, 
the  officer  surrenders  the  property  to  the  claimant. 
The  writ  is  then  returned  to  the  court  whence  it  is- 
sued, where  issues  are  made  up  and  tried  under  the 
direction  of  the  court.^  Giving  the  bond  is  a  waiver  on 
the  part  of  the  claimant  of  his  right  to  sue  either  the 
officer  or  the  plaintiff  for  damages  for  taking  the  prop- 

^  Hexter  v.  Schneider,  14  Or.  1 84;  Remdall  v.  Swackhamer,  8  Or.  502; 
(Capital  L.  Co.  v.  Hall,  9  Or.  93;  Schroeder  v.  Clark,  18  Mo.  184;  Sanders  o. 
Hamilton,  3  Dana,  550;  Cassel  v.  Williams,  12  111.  387;  Brown  v.  Booker,  6 
Dana,  440,  explaining  Axenz  v.  Reihle,  1  Scam.  340;  Rowe  v.  Bowen,  28  lU.  116; 
Limpus  V.  State,  7  Blackf.  43. 

2  Jones  V.  Carr,  16  Ohio  St.  425. 

»  Foltz  V.  Stevens,  54  111.  185. 

*  Brown  v.  Booker,  6  Dana,  441. 

"  Bain  v.  Lyle,  68  Pa.  St.  60. 

«  Wright  V.  Henderson,  10  Tex.  204;  Gilliam  v.  Henderson,  12  Tex.  47. 

'  Carter  v.  Carter,  36  Tex.  693. 

»  Pasohal's  Digest,  sees.  5310-5319;  Sayles's  Tex.  Pr.,  sees.  732-742.  For 
practice  in  Georgia,  see  Raiford  v.  Taylor,  43  Qa.  250. 
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erty.^  The  claimant,  by  arresting  the  execution  of 
process  by  affidavit  and  bond,  waives  his  right  to  prose- 
cute his  common-law  remedies  against  the  plaintiff  and 
the  officer.^  The  statutes  in  reference  to  the  trial  of 
the  rights  of  property  apply  only  when  the  property  is 
claimed  by  a  stranger  to  the  writ.  Hence  they  do  not 
afford  any  means  of  determining  a  claim  of  exemption 
from  execution  interposed  by  the  defendant.* 

Note.— We  have  now  referred  to  the  principal  features  of  the  trial  of  the 
rights  of  property  under  the  common  and  statutory  law,  and  do  not  consider 
it  necessary  or  proper,  in  this  work,  to  make  any  further  reference  to  the 
statutory  provisions  in  the  several  states.  We  content  ourselves  with  citing 
the  following  decisions  not  cited  in  the  text:  Betton  v.  Willis,  1  Fla.  226;  Roe 
V.  Neal,  Dudley,  168;  Anthony  v.  Brooks,  5  Ga.  576;  Mayor  of  Macon  v. 
Trustees,  7  Ga.  204;  Williams  v.  Martin,  7  Ga.  .377;  Colquitt  v.  Thomas,  8  Ga. 
258;  Lynch  v.  Pressley,  8  Ga.  327;  Keith  v.  Whelchel,  9  Ga.  179;  Huntington 
V.  McLeod,  12  Ga.  212;  McConnell  v.  Rhodes,  14  Ga.  313;  Bethune  v.  Barker, 
14  Ga.  694;  Lynch  v.  Bond,  19  Ga.  314;  Rogers  v.  Bates,  19  Ga.  545;  Simmons 
V.  Baunett,  20  Ga.  48;  Soott  v.  Winship,  20  Ga.  429;  Mize  v.  Ells,  22  Ga.  565; 
Hodges  V.  Holiday,  29  Ga.  693;  May  v.  Watkins,  30  Ga.  682;  Benton  v.  Ben- 
son, 32  Ga.  354;  Rennecker  v.  McMichael,  33  Ga.  94;  Pearoe  v.  Swan,  2  111. 
266;  Craig  v.  Peake,  22  111.  185;  Kendall  v.  Hall,  6  Blackf.  507;  Hanna  v. 
Steinberger,  0  Blackf.  520;  Matlock  v.  Strange,  8  Ind.  57;  Watson  v.  Gabby, 
18  B.  Mon.  658;  Gleasou  v.  Sheriff,  19  La.  Ann.  143;  Bach  v.  Verbois,  19  La. 
Ann.  163;  Penrice  v.  Cocks,  1  How.  (Miss.)  227;  Walker  v.  Commissioners,  1 
Smedes  &  M.  372;  Thomas  v.  Estes,  2  Smedes  &  M.  439;  Pritchard  v.  Myers, 
3  Smedes  &  M.  42;  Sevier  v.  Ross,  1  Freem.  Ch.  519;  Been  v.  Lindsey,  2  Smedes 
&  M.  581;  Kibble  v.  Butler,  14  Smedes  &  M.  207;  Walker  v.  McDowell,  4 
Smedes  &  M.  118;  43  Am.  Deo.  476;  Ellis  o.  Abercrombie,  10  Smedes  &  M. 
474;  Saffarans  v.  Terry,  12  Smedes  &  M.  690;  Sears  v.  Gunter,  39  Miss.  338; 
Biddle  V.  Moore,  3  Pa.  St.  161;  Myers  v.  Prentzell,  33  Pa.  St.  482;  Warder  v. 
Davis,  35  Pa.  St.  74;  VTolf  v.  Payne,  .35  Pa.  St.  97;  King  v.  Faber,  51  Pa.  St. 
387;  Paxton  v.  Boyce,  1  Tex.  317;  MoQuinnay  v.  Hitchcock,  8  Tex.  33;  Latham 
V.  Selkirk,  11  Tex.  314;  Chapman  «.  Allen,  15  Tex.  278;  Lewis  v.  Taylor,  17 
Tex.  57;  Carey  w.  Tinsley,  22  Tex.  383;  Anderson  v.  Anderson,  23  Tex.  639; 
Green  v.  Banks,  24  Tex.  508;  McDuffie  v.  Greenway,  24  Tex.  625;  Wheeler  v. 
Wooton,  27  Tex.  257;  Moore  v.  Auditor,  3  Hen.  &  M.  232;  Miller  v.  Crews,  2 
Leigh,  576;  Lewis  v.  Adams,  6  Leigh,  320;  Aylett  v.  Roane,  1  Gratt.  282;  Davis 
0.  Davis,  2  Gratt.  363. 

1  Howeth  V.  Mills,  19  Tex.  296. 

2  Mosely  v.  Gaines,  10  Tex.  578;  Howeth  v.  Mills,  19  Tex.  296;  Moore  v. 
Gammel,  13  Tex.  120;  Bigelow  v.  Smith,  23  Ga.  318;  Whittingtou  v.  Wright, 
9  Ga.  23. 

3  Prewitt  V.  Walker,  7  J.  J.  Marsh.  332. 
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§  S78.  Bills  of  Interpleader  to  Compel  Claimant 
to  Try  his  Title. — ^We  have  now  spoken  of  the  two 
modes  of  procedure  resorted  to  by  officers  for  the  pur- 
pose of  protecting  themselves  when  the  title  to  property 
seized,  or  about  to  be  seized,  by  them  was  in  dispute. 
We  have  shown  that  the  first  method,  that  of  applying 
to  the  court  for  an  order  enlarging  the  time  for  the 
return  of  the  writ  until  indemnity  should  be  given, 
was  by  far  the  more  satisfactory  of  the  two  in  its 
results.  We  have  also  shown  that  the  other  mode  of 
procedure,  that  of  referring  the  question  to  the  deter- 
mination of  a  jury,  was  far  from  satisfactory.  Another 
method  has,  in  a  few  cases,  been  referred  to.  In  these 
cases  it  has  been  suggested  that  a  sheriff,  by  filing  in 
equity  a  bill  of  interpleader,  could  compel  adverse 
claimants  to  litigate  the  title  in  a  suit  between  them- 
selves, instead  of  seeking  redress  against  liini.^  It 
seems  now,  however,  to  be  clearly  established  that  this 
mode  of  procedure  is  not  available.  In  the  case  of 
Shaw  V.  Coster,-  Chancellor  Walworth  discussed  this 
question  as  follows:  "Frequent  attempts  have  been 
made  by  sheriffs  to  sustain  bills  of  interpleader,  where 
the  property  levied  on  by  them  has  been  claimed  by 
third  persons  adverse  to  the  claim  of  the  sheriff  and 
the  creditor  under  the  execution.  But  I  have  not 
been  able  to  find  any  case,  in  which  the  question  has 
been  deliberately  examined,  where  a  court  of  equity 
has  decided  in  favor  of  such  a  proceeding.  Indeed,  it 
would  be  contrary  to  every  principle  of  justice  to  per- 
mit a  sheriff  to  seize  property  claimed  by  a  third  person 
under  an  execution  against  a  judgment  debtor,  and 

1  Cooper  V.  Chitty,  1  Burr.  20;  Nash  v.  Smith,  6  Conn.  421. 

2  8  Paige,  339;  35  Am.  Deo.  690. 
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then  to  compel  such  a  third  person  to  come  into  a 
court  of  equity  and  liquidate  the  question  of  right  to 
such  property  with  the  creditor  in  the  execution, 
instead  of  trying  the  question  at  law  against  the 
sheriff  himself  as  a  wrong-doer.  In  Slingsby  v.  Boul- 
ton,  1  Ves.  &  B.  334,  where  the  goods  seized  and  sold 
by  the  sheriff  were  claimed  by  trustees  under  a  settle- 
ment, who  brought  an  action  of  trover  therefor  against 
him,  Lord  Eld  on  refused  an  injunction  upon  a  bill  of 
interpleader  filed  against  the  trustees  and  the  creditor 
in  the  execution.  He  said  the  sheriff  acted  at  his 
peril  in  selling  the  goods,  and  was  concluded  from  stat- 
ing a  case  of  interpleader,  in  which  the  complainant 
always  admitted  a  title  in  all  of  the  defendants  against 
himself;  that  a  person  could  not  file  a  bill  of  inter- 
pleader who  was  obliged  to  put  his  case  upon  this; 
that  as  to  some  of  the  defendants  he  was  a  wrong- 
doer." ^ 

1  Shaw  V.  Coster,  8  Paige,  339;  Dewey  v.  White,  65  N.  C.  225;  Rogers  v. 
Weir,  34  N.  Y.  469;  Slingsby  v.  Boulton,  1  Ves.  &  B.  334;  Quinn  v.  Green,  1 
Ired.  Eq.  229;  Quinn  v.  Patton,  2  Ired.  Eq.  48;  Parker  v.  Barker,  42  N.  H. 
78;  77  Am.  Dec.  789; "Shaw  v.  Chester,  2  Edw.  Ch.  405. 
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CHAPTER  XVIII. 

OF  LEVIES  UPON  REAL  ESTATE. 

§  279.     Levy  not  to  be  made  where  personalty  can  be  taken, 

§  280.     How  levy  may  be  made. 

§  280  a.     What  required  to  constitute  a  levy  of  real  estate. 

§  280  b.     Statutory  provisions  respecting  levies  upon  real  estate. 

§  281.     Describing  the  real  estate  levied  on. 

§  282.     The  effect  of  the  levy. 

§  279.  B,eal  Estate  not  to  be  Seized  while  there  is 
Personalty. — By  the  common  law,  real  estate  was 
considered  of  far  greater  importance  than  personal 
property.  Aside  from  its  intrinsic  value,  it  gave  to 
its  owner  certain  privileges,  and  seemed  to  create  for 
him  a  certain  amount  of  dignity  not  accorded  to  the 
holder  of  personal  estate.  In  the  earlier  stages  of  the 
common  law,  various  reasons,  having  their  origin  in 
the  prevailing  feudal  system,  prevented,  or  at  least 
impeded,  the  free  alienation  of  real  property.  But 
while  these  reasons  have  ceased  with  the  system  out 
of  which  they  grew,  the  alienation  of  real  property  is 
still  less  favored  than  that  of  personalty.  This  is 
particularly  the  case  with  reference  to  involuntary 
transfers.^  In  the  majority  of  the  states  real  estate 
may  be  sold  under  execution.  But  the  plaintiff  cannot 
seize  real  or  personal  estate  at  his  option.  The  law 
assumes  that  the  interests  of  the  defendant  require 
that  he  be  permitted  to  retain  his  realty  in  preference 
to  his  personal  estate.     OflScers  are  therefore  required 

'  In  Illinois  the  rule  is  reversed.  Personal  property  cannot  be  taken  until 
after  the  defendant  has  had  an  opportunity  to  turn  out  real  estate.  Tuttle  v. 
Wilson,  24  111.  553;  Pitst  v.  Magie,  24  111.610. 
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fir^t  to  levy  upon  personal  estate,  if  it  can  be  found.-^ 
If  tlie  defendant  has  both  real  and  personal  property, 
but  not  enough  of  the  latter  to  satisfy  the  writ,  there 
is  no  objection  to  levying  on  the  real  estate  at  the 
same  time  or  even  before  the  levy  is  made  on  the 
personal  property,  if  the  latter  is  first  advertised  and 
sold.^  The  requirement  of  the  law  that  personal  es- 
tate be  first  levied  upon  is  directory  merely.  The 
officer  may  refuse  to  comply  with  it.  He  may  seize 
real  estate  unnecessarily.  The  defendant  may,  in  that 
event,  recover  damages  for  the  injury  sustained,  or 
he  may  prev.ent  the  consummation  of  the  officer's  im- 
proper mode  of  proceeding  by  procuring  an  order  of 
court  vacating  the  levy.  If,  however,  no  action  is 
taken  to  vacate  the  levy,  it  cannot  be  treated  as  void. 
On  the  contrary,  the  levy  and  the  sale  based  thereupon 
will  be  sustained  from  collateral  assault.^  A  return, 
showing  that  the  officer  could  find  no  goods  of  the  de- 
fendant, justifies  a  levy  on  real  estate.*  Where  no  such 
showing  is  made,  a  sale  of  realty  will  not  be  confirmed." 
The  defendant  may  waive  his  right  to  have  his  personal 
property  taken  first.  This  he  may  do  by  requesting  the 
officer  to  levy  on  real  estate,  or  merely  by  pointing  it 
out  to  tlie  officer  as  proper  property  to  be  taken,®  or  by 
refusing  to  produce  personal  property  when  demanded.^ 

1  Hassell  v.  Southern  Bank,  2  Head,  381;  sec.  425,  Ohio  C.  P.;  Bartholo- 
mew V.  Hook,  23  Gal.  277;  Sloan  i;.  Stanly,  11  Ired.  627;  Aldrich  w.  Wilcox, 
10  R.  I.  405. 

2  Sullivan  v.  Buck,  22  Kan.  28. 

2  Paris  V.  Banton,  6  J.  J.  Marsh.  235;  Hayden  v.  Dunlap,  3  Bibb,  216; 
Beeler  v.  Bullitt,  3  J.  J.  Marsh.  280;  13  Am.  Dec.  161. 

»  Treptow  v.  Buse,  10  Kan.  170. 

^  Koehler  v.  Ball,  2  Kan.  160;  83  Am.  Dec.  451. 

"  Hopkins  v.  Bureh,  3  Ga.  222;  Spencer  v.  Champion,  13  Conn.  11;  Smith  v. 
Randall,  6  Gal.  47;  65  Am.  Dec.  475. 

'  Graves  v.  Merwin,  19  Conn.  96;  Sloan  v.  Stanley,  11  Ired.  627;  Allen  v. 
Gleason,  4  Day,  376. 
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Where  there  are  two  or  more  defendants,  a  levy  may  be 
made  on  the  realty  of  either  when  he  has  no  personal  es- 
tate subject  to  the  writ.  It  is  not  necessary  that  the 
personal  estate  of  all  should  be  exhausted  before  the 
real  estate  of  any  can  be  levied  upon.^  If  the  personal 
estate  of  the  defendant  is  so  encumbered  that  it  cannot 
be  expected  to  realize  anything  at  a  forced  sale,  the 
officer  may  at  once  levy  on  real  estate.^ 

§  280.    Levy  on  Real  Estate,  when  Unnecessary. 

■ — Judges  frequently  speak  of  a  levy,  and  sometimes  of 
a  seizure,  of  real  estate  under  execution.  Notwithstand- 
ing this  fact,  it  may  well  be  doubted  whether  a  levy  is 
essentia]  to  a  sale,  and  if  essential,  whether  any  one 
can  confidently  state  the  acts  indispensable  to  its  legal 
existence,  except  where  those  acts  have  been  definitely 
prescribed  by  statute.  Certainly  there  are  states  in 
which  no  formal  levy  on  real  estate  is  required.^  The 
only  object  of  a  levy  is  to  create  a  lien  upon  the  land, 
or  in  other  words,  to  subject  the  lands  to  the  payment 
of  the  plaintiff's  debt.  If  this  has  already  been  done, 
a  levy  is  supererogatory.  If  the  sale  has  been  ordered 
by  a  court  of  chancery,  in  a  suit  in  which  all  the  par- 
ties in  interest  were  before  the  court,  there  is  no  need 
of  any  levy,  for  the  right  to  sell  the-  land  has  attached 
as  a  consequence  of  the  proceedings  in  the  suit.  In 
truth,  the  suit  may  have  been  for  the  express  purpose 
of  enforcing  a  pre-existing  lien.  If  so,  the  title  to  be 
acquired  by  the  sale  will  relate  back  to  the  inception 
of  that  lien,  and  cannot  possibly  be  aided  by  any  levy 

'  Faris  v.  Banton,  6  J.  J.  Marsh.  235;  Crowder  v.  Sims,  7  Humph.  257; 
Drake  v.  Murphy,  42  Ind.  82. 

^  Detrick  v.  State  Bank,  6  Ind.  439;  Williams  v.  Reynolds,  7  Ind.  622. 

•  Bidwell  V.  Coleman,  11  Minn.  78;  Lockwood  v.  Bigelow,  11  Minn.  113;  Fol- 
Bom  V.  Carli,  5  Minn.  333;  80  Am.  Deo.  429;  Doe  v.  Hazen,  3  Allen  (N.  B.),  87. 
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made  after  the  entry  of  the  decree.  Hence,  under  a 
decree  foreclosing  a  mortgage,  no  levy  need  be  made 
on  the  mortgaged  premises.  "No  formal  levy  of  a 
certified  copy  of  a  judgment  of  sale  in  a  foreclosure  suit 
is  necessary,  because  the  judgment  itself  designates 
the  particular  property  to  be  sold,  and  no  other  could 
be  levied  on  under  the  copy  of  the  judgment,  at  least 
till  that  designated  had  been  sold,  nor  without  a  pro- 
vision in  the  judgment  authorizing  it."  ^  Though  the 
judgment  does  not  direct  the  sale  of  any  specific  prop- 
erty, it  may,  under  the  statute,  constitute  a  lien  on 
the  real  property  of  the  defendant.  If  so,  a  levy 
can  add  nothing  to  the  efficiency  of  the  judgment 
lien,  and  is  entirely  unnecessary,  if  the  sale  is  to  be  con- 
summated before  the  expiration  of  the  judgment  lien.^ 

§  280  a.  What  Required  to  Constitute  a  Levy  of 
Real  Estate.  —  The  statutes  in  many  of  the  states  have 
not  prescribed  the  acts  requisite  to  a  levy  on  real  estate ; 
and  where  this  is  the  case,  it  is  difficult  to  determine  of 
what  a  levy  on  real  estate  consists.  In  Missouri,  the 
judges  confess  that  the  law  is  silent  as  to  what  acts 
shall  bo  sufficient  to  constitute  a  levy  on  real  estate.* 
The  object  of  a  levy  is,  by  some  overt  act,  to  take  the 
property  from  the  custody  of  the  defendant,  and  place 
it  in  the  custody  of  the  law.  With  personal  property, 
this  result  is  attained  by  a  seizure,  actual  or  construct- 
ive. In  Louisiana,  an  officer  levying  a  writ  on  real 
estate  must  also  seize  and  hold  possession  of  it.*  But 
in  all  other  portions  of  the  United  States  this  rule 

'  Ewing  V.  Hatfield,  17  Ind.  513;  Bank  of  Brit.  Col.  v.  Page,  7  Or.  454. 
2  Surratt  v.  Crawford,  87  N.  C.  372;  Van  Gelder  v.  Van  Gelder,  26  Hun, 
356;  Judge  v.  Houston,  12  Ired.  108;  Wood  v.  Colvin,  5  Hill,  228. 
'  Duncan  ».  Mainey,  29  Mo.  368;  77  Am.  Dec.  575 
*  Corse  V.  Stafford,  24  La.  Ann.  263. 
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does  not  prevail.  The  officer  does  not  disturb  the  de- 
fendant's possession,  and,  as  a  general  rule,  need  never 
go  upon  the  property  on  which  he  seeks  to  levy.^  "It 
seems  to  be  the  general  rule,  in  the  states  of  this  Union, 
that  a  levy  upon  or  seizure  of  real  property  for  the  pur- 
poses of  sale  may  be  legally  made  without  going  upon 
the  premises,  by  simply  indorsing  a  description  of  the 
premises  upon  the  writ,  and  stating  that  they  are 
levied  upon  for  the  purposes  thereof"  *  "No  entry  by 
an  officer  on  real  estate  is  necessary  to  constitute  a 
levy.  The  officer  may  remain  in  his  office  and  not 
even  go  within  view  of  the  land;  he  need  not  seize 
upon  any  twig,  turf,  or  other  part  thereof  as  symbolical 
of  the  whole.  His  indorsement  upon  the  execution  of 
a  levy  will  constitute  one  to  all  intents  and  purposes. 
From  the  time  that  a  valid  levy  is  made,  the  land  is 
in  legal  sense  '  seized  in  execution,' — that  is,  rendered 
liable  for  its  satisfaction.  Nowhere  in  the  statutes  is 
the  ofiicer  directed  to  make  any  actual  seizure,  which, 
it  would  seem,  could  only  be  done  by  taking  possession 
of  the  land  and  ousting  the  judgment  debtor.  It 
would  be  contrary  to  all  previous  notions  concerning 
the  duties  of  such  officers  to  hold  that,  prior  to  sale  or 
appraisement,  and  upon  the  mere  receipt  of  the  writ,  it 
becomes  their  duty  to  enter  upon  the  debtor's  land  and 
take  possession."  *  In  Kentucky,  it  is  said  that  the 
question  whether  a  levy  has  been  made  should  not  be 
allowed  to  rest  solely  in  the  breast  of  the  officer;  that 
he  must  accompany  the  levy  by  some  act  of  notoriety, 

'  Fenno  v.  Coulter,  14  Ark.  38;  Hammatt  v.  Barrett,  2  Pick.  564;  Fitch  v. 
Tyler,  34  Me.  363;  Burkhardt  v.  McLellan,  15  Abb.  Pr.  243;  Bond  v.  Bond,  2 
Pick.  382;  Hall  v.  Crocker,  3  Met.  245;  Catlin  v.  Jackson,  8  Johns.  646;  Le- 
land  V.  Wilson,  .S4  Tex.  79. 

2  U.  S.  V.  Hess,  5  Saw.  C.  0.  533. 

*  Morgan  v.  Kelly,  38  Ohio  St.  610;  Cavanaugh  v.  Petersen,  47  Tex.  197. 
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such  as  by  going  upon  the  land,  or  by  seeing  the  de- 
fendant, or  his  agent,  and  informing  him  of  the  levy; 
and  that  he  must  also  make  an  entry  on  his  writ.^ 
Where  there  are  no  statutory  provisions  governing 
the  officer,  a  mere  entry  on  the  writ,  or  an  advertise- 
ment of  sale,  or  making  a  memorandum  descriptive  of 
the  premises,  intending  it  for  the  purpose  of  levy,  is 
generally  regarded  as  a  sufficient  levy.^  In  Louisiana, 
while  a  seizure  of  real  estate  is  ordinarily  necessary 
to  consummate  a  levy  upon  it,  this  rule  does  not  pre- 
vail when  the  property  is  leased  and  the  judgment- 
debtor  has  no  right  of  possession.  "  The  ceremony  of 
going  on  the  property  and  immediately  retiring  there- 
from would  be  too  idle  and  objectless  to  suppose  that 
it  was  within  the  contemplation  of  the  law.  In  such  a 
case,  due  notice  of  the  seizure  to  the  owner  and  judg- 
ment debtor  is  all  that  the  law  requires."  ^  In  Vermont, 
it  was,  at  an  early  day,  determined  that  the  officer  must 
levy  on  the  land,  instead  of  levying  on  all  the  defend- 
ant's right,  title,  and  interest  therein.*  But  as  a  levy 
can,  in  no  event,  affect  an  interest  to  which  the  defend- 
ant has  no  valid  claim,  there  can  be  no  reasonable 
objection  to  a  levy  on  all  the  defendant's  right,  title, 
and  interest  in  land.  Such  a  levy  is  in  legal  effect  a 
levy  upon  the  land.^  In  Michigan,  it  is  not  indispen- 
sable that  the  levy  be  indorsed  on  the  writ,  if  the  officer 
executes,  and  causes  to  be  recorded  in  the  office  of  the 
register  of  deeds,  a  notice  of  levy  in  the  form  prescribed 

'  MoBurnie  v.  Overstreet,  8  B.  Mon.  300. 

°  Isam  V.  Hooks,  46  Oa.  309;  Hamblen  v.  Hamblen,  33  Miss.  455;  69  Am. 
Deo.  358;  Rodgers  v.  Bonner,  45  N.  Y.  379. 

»  Pipkin  V.  Sheriflf,  36  La.  Ann.  782. 

*  Arms  V.  Burt,  1  Vt.  310;  18  Am.  Deo.  680;  Paine  v.  Webster,  1  Vt.  131. 

s  Brown  v.  Smith,  7  B.  Mon.  361;  Baloh  v.  Zentmeyer,  11  Gill  &  J.  267; 
Vilas  V.  Reynolds,  6  Wis.  214;  Swan  v.  Parker,  7  Yerg.  490. 
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by  the  statute.  "  It  is  not  admitted  that  the  visible 
evidence  required  can  only  exist  in  the  form  of  an  in- 
dorsement on  the  writ.  The  statute  does  not  require 
it,  and  there  is  nothing  in  the  nature  of  the  thing 
demanding  it.  The  object  is  to  have  some  outward 
and  permanent  manifestation  of  the  fact, — something 
which  is  durable,  intelligible,  and  public,  in  the  nature 
of  a  record,  to  which  all  may  resort  who  are  entitled 
to  information,  and  desire  it.  The  necessity  is  for  evi- 
dence which  is  plain  and  acceptable,  and  this  is  well 
afforded  by  the  recorded  notice  prescribed  by  the  stat- 
ute." ^  While  it  is  proper  that  the  indorsement  of  the 
levy  should  be  signed  by  the  officer,  the  omission  of 
his  signature  is  not  fatal  to  the  levy.^  In  California, 
it  is  not  necessary  that  the  sheriff's  return  state  the 
acts  which  he  did  in  levying  a  writ.  In  a  case  in 
which  this  question  was  involved,  the  court  said  :  "Our 
statute  prescribes  the  manner  in  which  real  estate  may 
be  attached,  but  contains  no  express  provisions  requir- 
ing that  all  the  acts  necessary  to  a  valid  levy  shall  be 
set  out  in  the  return;  and  we  think  the  rule  contended 
for  was  not  contemplated  by  the  legislature,  that  it  is 
not  warranted  by  the  language  of  the  statute,  or  sup- 
ported by  authority.  The  general  rule  with  regard  to 
the  execution  of  mesne  process  is,  that  all  presumptions 
are  in  favor  of  the  regularity  of  the  acts  of  the  officer, 
and  that  a  return  which  simply  states  that  the  process 
was  executed  is  sufficient,  prima  facie,  to  show  a  due 
and  proper  execution."  * 

§  2S0  b.    Statutory  Provisions  respecting  Levies 
upon  Ileal  Estate  have  been  enacted  in  many  of  the 

'  Vroman  v.  Thompson,  51  Mich.  456. 

'  Sharp  V.  Kennedy,  50  Ga.  208. 

»  Eitter  v.  Soannell,  11  Cal.  248;  70  Am.  Dec.  775. 
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states,  for  the  purpose  of  designating  with  greater  cer- 
tainty the  acts  essential  to  a  valid  levy,  and  of  com- 
pelling the  preservation  of  authentic  memorials  of 
those  acts,  whereby  intending  purchasers  and  en- 
cumbrancers may  be  warned  of  the  lien  thereby 
imposed.  The  statutes  respecting  the  levy  of  attach- 
ments will  be  here  referred  to,  because  the  acts  therein 
prescribed  are  generally  the  same  as  are  required  for 
levies  under  execution.  In  Arizona,  "real  property 
shall  be  attached  by  leaving  a  copy  of  the  writ  with 
the  occupant  thereof;  or  if  there  be  no  occupant,  by 
posting  a  copy  in  a  conspicuous  place  therein,  and  fil- 
ing a  copy,  together  with  a  description  of  the  property 
attached,  with  the  county  recorder."^  In  Arkansas, 
Kansas,  and  Kentucky,  an  order  of  attachment  is 
executed  "upon  real  property,  by  leaving  with  the 
occupant  thereof,  or  if  there  is  no  occupant,  in  a  con- 
spicuous place  thereon,  a  copy  of  the  order."  ^  In 
California  and  Idaho,  real  property  must  be  attached 
in  the  following  manner:  "Real  property  standing 
upon  the  records  of  the  county  in  the  name  of  the 
defendant,  by  filing  with  the  recorder  of  the  county  a 
copy  of  the  writ,  together  with  a  description  of  the 
property  attached,  and  a  notice  that  it  is  attached; 
and  by  leaving  a  similar  copy  of  the  writ,  description, 
and  notice  with  an  occupant  of  the  property,  if  there 
is  one;  if  not,  then  by  posting  the  same  in  a  conspicu- 
ous place  on  the  property  attached."  When  the  real 
estate  is  held  by  some  person  for  the  benefit  of  the 
defendant,  or  standing  on  the  records  in  the  name  of 
a  person  other  than  the  defendant,  it  is  attached  by 

^  Comp.  Laws  Arizona,  ed.  1877,  sec.  2561. 

2  Gautt's  Dig.  Ark.,  sec.  398;  Dassler's  Dig.  Kan.,  sec.  4007;  Bullitt's  Codes 
Ky.,  1876,  sec.  203. 
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giving  to  such  other  person,  or  his  agent,'  a  copy  of  the 
writ,  notice,  and  description,  and  by  complying  with 
all  the  other  formalities  requisite  when  the  property 
stands  in  defendant's  name  on  the  records.  ^  In  Colo- 
rado and  Montana,  "real  property  standing  upon  the 
records  of  the  county  in  the  name  of  the  defendant 
shall  be  attached  by  filing  a  copy  of  the  writ,  together 
with  a  description  of  the  property  attached,  with  the 
recorder  of  the  county."  If  the  property  stands  in 
the  name  of  some  other  person  for  the  benefit  of  the 
defendant,  the  sheriff,  in  addition  to  filing  a  copy  of 
the  writ  and  description  with  the  recorder,  must  do 
the  other  acts  required  in  like  cases  by  the  code  of 
California.^  In  Connecticut,  "real  estate  shall  be 
attached  by  the  ofiicer's  lodging  with  the  town  clerk 
of  the  town  in  which  it  is  situated  a  certificate  that 
he  has  made  such  attachment,  which  shall  be  indorsed 
by  the  town  clerk  with  a  note  of  the  precise  time  of 
its  reception,  and  kept  on  file,  open  to  inspection,  in  the 
ofiice  of  said  town  clerk. "^  In  Illinois,  "when  a  writ 
of  attachment  is  levied  upon  any  real  estate,  in  any  case, 
it  shall  be  the  duty  of  the  officer  making  the  levy  to 
file  a  certificate  of  such  fact  with  the  recorder  of  the 
county  where  the  land  is  situated;  and  from  and  after 
the  filing  of  the  same,  such  levy  shall  take  effect,  as  to 
creditors  and  bona  fide  purchasers  without  notice,  and 
not  before."*  In  Maine,  an  officer  levying  an  at- 
tachment must,  "within  five  days  thereafter,  file  in  the 
oflfice  of  the  register  of  deeds  of  the  county  or  district 
in  which  some  part  of  the  estate  is  situated,  an  at- 
tested copy  of  so  much  of  his  return  on  the  writ  as 

1  Cal.  Code  Civ.  Proc,  sec.  542;  Idaho  Code  Civ.  Proc.,  sec.  323. 

2  Code  Civ.  Proc.  Col., 'sec.  98;  Rev.  Stats.  Mont.,  1879,  o.  4  sec.  184. 
»Gen.  Stata.  Conn.,  ed.  1875. 

*  Kev.  Stats.  111.,  c.  11,  sees.  9,  10. 
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relates  to  the  attachment,  with  the  value  of  the  de- 
fendant's property,  which  he  is  thereby  commanded  to 
attach,  the  names  of  the  parties,  the  date  of  the  writ, 
and  the  court  to  which  it  is  returnable."  A  like  filing 
is  necessary  when  a  levy  is  made  on  execution,  and 
the  return  filed  must  also  show  the  date  of  the  writ, 
"the  amount  of  the  debt,  and  costs  named  therein, 
and  the  court  by  which  it  was  issued."  ^  In  Massa- 
chusetts, "in  attaching  real  estate,  or  a  right  or  inter- 
est in  land,  the  officer  need  not  enter  upon  the  land,  or 
be  within  view  of  it.  In  attaching  leasehold  estates, 
the  officer  shall  state  in  his  return,  in  general  terms, 
the  leasehold  property  attached."^  To  make  an  at- 
tachment of  real  estate  valid  as  against  subsequent 
bona  fide  purchasers  or  attaching  creditors,  the  origi- 
nal writ,  or  a  certified  copy  thereof,  and  so  much  of 
the  officer's  return  as  relates  to  the  attachment,  must 
be  deposited  in  the  office  of  the  register  of  deeds,  who 
must  note  on  such  writ  or  copy  the  day,  hour,  and 
minute  when  it  was  received.*  In  Michigan,  the  of- 
ficer must  make  an  inventory  of  the  property  attached, 
and  serve  a  certified  copy  of  the  writ  and  inventory 
on  the  defendant.  He  need  not  view  or  enter  upon 
the  land.  The  real  estate  is  bound  "from  the  time 
when  a  certified  copy  of  the  attachment,  with  a  de- 
scription of  the  real  estate  attached,  shall  be  deposited 
in  the  office  of  the  register  of  deeds."*  By  the  stat- 
utes of  Minnesota,  "real  estate  shall  be  attached  by 
the  officer  leaving  a  certified  copy  of  the  writ,  and  of 
his  return  of  such  attachment  thereon,  at  the  office  of 

>  Rev.  Stats.  Me.,  1884,  c.  81,  sec.  59. 
2  Pub.  Stats.  Mass.,  1882,  c.  161,  sec.  61. 
'  Id.,  sees.  62-64. 

♦  HoweU's  Ann.  Stats.  Mich.,  1883,  sec.  7991.  7993. 
Vol.  n.-68 
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the  register  of  deeds  of  the  county  in  which  such  real 
estate  is  situated,  or,  if  there  is  no  register  of  deeds, 
with  the  clerk  of  the  district  court  of  the  county,  and 
serving  a  copy  of  the  same  upon  the  defendant  in  the 
action,  if  he  can  be  found  in  the  county,  without  any 
other  act  or  ceremony."^ 

"In  case  of  a  levy  on  real  estate,"  in  Mississippi, 
"  the  officer  shall  go  to  the  house  or  land  of  the  de- 
fendant, or  to  the  person  or  house  of  the  person  in 
whose  possession  the  same  may  be,  and  then  and  there 
shall  declare  that  he  attaches  the  same,  at  the  suit  of 
the  plaintiff,  in  the  writ  named.  But  in  the  event  the 
land  is  wild,  uncultivated,  or  unoccupied,  a  return  upon 
the  writ  by  the  proper  officer  that  he  has  attached  the 
land,  giving  a  description  thereof  by  numbers,  metes, 
and  bounds,  or  otherwise,  shall  be  a  sufficient  levy, 
without  going  on  the  land."  ^  In  Missouri,  "  when  lands 
and  tenements  are  to  be  attached,  the  officer  shall  briefly 
describe  the  same  in  his  return,  stating  the  quantity  and 
situation,  and  declare  that  he  has  attached  all  the  right, 
title,  and  interest  of  the  defendant  in  the  same;  and  shall 
also  file  in  the  recorder's  office  of  the  county  where  the 
real  estate  is  situated  an  abstract  of  the  attachment, 
showing  the  names  of  the  parties  to  the  suit,  and  the 
amount  of  the  debt,  the  date  of  the  levy,  and  a  de- 
scription of  the  real  estate  levied  on."^  An  order  of 
attachment  is  executed  in  Nebraska  and  Ohio  by  the 
officer's  going  to  the  place  where  the  property  may 
be  found,  and  in  the  presence  of  two  residents  of 
the  county  declaring  that  he  attaches  the  property. 
"Where  the  property  attached  is  real  property,  the 
officer  shall   leave  with    the  occupant   thereof,  or  if 

>  Gen.  stats.  Minn.,  1878,  sec.  151.     »  Rev.  Stata.  Mo.,  1879,  o.  6,  sec.  420. 
*  Rev.  Code  Misa.,  1880,  sec.  2424. 
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there  be  no  occupant,  in  a  conspicuous  place  thereon, 
a  copy  of  the  order."  ^  In  NeVada,  "real  property- 
shall  be  attached  by  leaving  a  copy  of  the  writ  with 
the  occupant  thereof,  or  if  there  be  no  occupant,  by 
posting  a  copy  in  a  conspicuous  place  thereon,  and  filing 
a  copy,  together  with  a  description  of  the  property 
attached,  with  the  recorder  of  the  county."^  "Real 
estate  may  be  attached,  on  any  writ  of  mesne  pro- 
cess," in  New  Hampshire,  "hj  the  officer  leaving  an 
attested  copy  thereof,  and  of  his  return  of  such  attach- 
ment thereon,  at  the  dwelling-house  of  the  town  clerk 
of  the  town  in  which  such  real  estate  is  situate,  or  if 
there  is  no  town  clerk,  with  the  clerk  of  the  supreme 
court  of  the  county."^  In  New  Mexico,  "when  lands 
or  tenements  are  to  be  attached,  the  officer  shall  briefly 
describe  the  same  in  his  return,  and  state  that  he  at- 
tached all  the  right,  title,  and  interest  of  the  defendant 
to  the  same,  and  shall,  moreover,  give  notice  to  the  actual 
tenants,  if  any  there  be."*  "A  levy  under  a  warrant 
of  attachment,"  in  New  York,  must  be  made,  "  upon 
real  property,  by  filing  with  the  clerk  of  the  county 
where  it  is  situated  a  notice  of  the  attachment,  stat- 
ing the  names  of  the  parties  to  the  action,  the  amount 
of  the  plaintiflf's  claim,  as  stated  in  the  warrant,  and  a 
description  of  the  particular  property  levied  upon. 
The  notice  must  be  subscribed  by  the  plaintiff's  attor- 
ney, adding  his  office  address,  and  must  be  recorded 
and  indexed  by  the  clerk  in  the  same  book,  in  like 
manner  and  with  like  effect  as  a  notice  of  the  pen- 
dency of  an  action."  ^     In  Oregon,  "real  property  shall 

•  Comp.  Laws  Neb.,  1881,  c.  3,  sec.  205;  Rev.  Stats.  Olrio,' 1880;  set.  5528. 
2  Gen.  Stats.  Nev.,  1885,  c.  4,  sec.  3150. 

'  Gen.  Laws  N.  H.,  1878,  c.  224,  sec.  3. 

*  Comp.  Laws  N.  M.,  1884,  u.  7,  sec.  1935. 
'  Code  Civ.  Proc.  of  N.  Y.,  1883,  sec.  6491 
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be  attached  by  leaving  with  the  occupant  thereof,  or  if 
there  be  no  occupant,  in  a  conspicuous  place  thereon,  a 
copy  of  the  writ  certified  by  the  sheriff."  "The  sheriff 
must  also  make  a  certificate  containing  the  title  of  the 
cause,  the  names  of  the  parties,  a  description  of  such 
real  property,  and  a  statement  that  the  same  has  been 
attached  at  the  suit  of  the  plaintiff,  and  the  date  thereof 
Within  ten  days  of  the  date  of  the  attachment,  the 
sheriff  shall  deliver  such  certificate  to  the  county  clerk 
of  the  county  in  which  the  real  property  is  situated, 
who  shall  file  the  same  in  his  office,  and  record  it  in 
a  book  kept  for  that  purpose.  When  such  certificate 
is  so  filed  for  record,  the  lien  in  favor  of  the  plaintiff 
shall  attach  to  the  real  property  described  in  the  cer- 
tificate from  the  date  of  the  attachment,  but  if  filed 
afterwards,  it  shall  only  attach,  as  against  third  per- 
sons, from  the  date  of  subsequent  filing."^  In  Penn- 
sylvania, "if  the  attachment  be  levied  on  houses,  other 
buildings,  or  lands,  it  shall  be  the  duty  of  the  sheriff 
to  leave  a  copy  of  the  writ  with  the  tenant,  or  other 
person  in  actual  possession  holding  under  the  defend- 
ant in  the  attachment,  and  to  summon  him  as  gar- 
nishee. If  there  be  no  person  in  actual  possession,  as 
aforesaid,  the  sheriff  shall  publish  a  copy  of  the  writ 
for  six  weeks  in  one  newspaper  printed  in  the  county, 
if  there  be  one,  otherwise  in  one  newspaper  published 
nearest  to  the  land  attached;  and  such  writ  shall  also 
be  published  in  one  or  more  newspapers  in  the  city  of 
Philadelphia,  or  elsewhere,  as  the  court,  if  in  session, 
or  a  judge  thereof  in  vacation,  at  the  time  of  issuing 
the  same,  having  reference  to  the  supposed  place  of 
residence  of  the  defendant,  shall  direct."     It  is  also 

^  Gen.  Laws  Oregon,  1872,  0.  1,  tit.  15,  sees.  147-149 
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the  duty  of  the  sheriff  to  file  in  the  office  of  the  pro- 
thonotary  of  the  court  a  description  of  the  property 
attached,  within  five  days  after  making  the  attachment.^ 
In  Rhode  Island,  real  estate  is  attached  by  "leaving 
an  attested  copy  of  the  writ,  with  the  officer's  doings 
thereon,  with  the  town  clerk  of  the  town  in  which  such 
real  estate  is  situated,  unless  it  is  situate  in  Providence, 
in  which  case  he  shall  leave  a  copy  with  the  recorder  of 
deeds  of  said  city,  and  the  officer  must  also  leave  an  at- 
tested copy  of  the  writ  with  a  general  reference  thereon 
to  the  real  estate  attached  thereby,  together  with  a  state- 
ment of  the  date  and  time  of  day  of  such  attachment, 
with  the  defendant  personally,  or  with  some  person  at 
his  last  and  usual  place  of  abode,  if  any  he  have,  within 
the  precinct  of  the  officer,  or  if  he  have  none,  then  the 
officer  shall  send  such  copy  by  mail  to  such  defendant, 
if  his  address  be  known."^  In  SoutK  Carolina,  "when 
real  estate  is  attached,  a  true  and  attested  copy  of  such 
attachment,  together  with  a  description  of  the  real  es- 
tate attached,  shall  be,  by  the  officer  serving  the  same, 
delivered  to  the  party  whose  real  estate  is  attached,  or 
left  at  his  last  and  usual  place  of  abode;  and  the  officer 
making  such  service  shall  also  leave  a  true  and  attested 
copy  of  such  attachment,  together  with  a  description 
of  the  real  estate  so  attached,  in  the  office  where,  by 
law,  a  deed  of  such  estate  is  required  to  be  recorded."* 
In  Virginia  and  West  Virginia  real  estate  is  attached 
by  "being  mentioned  and  described  by  indorsement  on 
such  attachment";^  while  in  Washington  it  is  attached 

'  Brightly's  Purdon's  Digest  of  Pennsylvania. 

2  Pub.  Stats.  R.  I.,  1882,  >;.  207,  sec.  12. 

3  Code  Civ.  Proc.  S.  C,  1882,  sec.  253;  Am.  Code  W.  Va.,  1884,  c.  106, 
sec.  5. 

«  Code  Va.,  1873,  c.  148,  sec.  7. 
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"by  filing  a  copy  of  the  writ,  together  with  a  descrip- 
tion of  the  property  attached,  with  the  county  auditor 
of  the  county  in  which  such  real  estate  is  situated."^ 
"  To  attach  real  estate,  or  any  right  or  interest  therein," 
in  Wisconsin,  "it  shall  not  be  necessary  for  the  officer 
to  enter  upon  or  be  in  view  of  the  land.  But  he  shall 
file  in  the  oflSce  of  the  register  of  deeds  a  copy  of  the 
writ  of  attachment,  with  his  certificate  indorsed  or  af- 
fixed, that  by  virtue  of  the  original  writ,  of  which  such 
copy  is  a  true  copy,  he  has  attached  such  real  estate, 
or  all  the  interest  of  the  defendant  therein,  describing 
the  same  with  convenient  certainty  as  the  property  of 
a  defendant,  naming  him  in  such  writ."^  Some  of 
these  statutes,  it  will  be  observed,  direct  the  doing 
of  certain  acts  after  the  levy  of  the  writ,  such  as  filing 
a  certificate  or  notice  with  some  designated  public  offi- 
cer. Under  them,  it  seems  obvious  that  the  levy  is 
regarded  as  already  consummated,  and  the  object  of 
the  filing  is  merely  to  give  notice  to  strangers  to  the 
writ.  The  decisions  interpreting  the  various  statutes 
designating  the  acts  to  be  done  in  making  a  levy  on 
real  property  are  infrequent.  Where  the  officer  is  re- 
quired to  make  an  entry  of  his  levy  on  the  process 
under  which  it  is  made,  no  doubt  the  entry  may  be 
written  for  him,  at  his  request,  by  another  person ;  and 
if  unable  to  write,  the  officer  may  attest  the  entry  with 
his  mark.^  So  far  as  the  decisions  have  gone,  they 
indicate  that  the  statutes  will  be  rather  strictly  con- 
strued, and  that  any  substantial  departure  from  their 
requirements  is  not  consistent  with  a  valid  levy.  Thus 
where  there  were  two  or  more  defendants,  a  levy  upon 

>  Gen.  Laws  Wash.  Ter.,  Stats.  1885-86,  p.  39,  sec.  13. 
2  Rev.  Stats.  Wis.,  1878,  see.  2737. 
'  Cox  V.  Moutford,  6G  Ga.  62. 
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lands  as  the  property  of  one  of  them,  without  stating 
which  one,  was  adjudged  invalid.^  In  California,  all  the 
acts  specified  by  statute  must  be  performed  before  the 
attachment  lien  becomes  operative,  and  their  perform- 
ance must  be  in  the  order  in  which  they  are  enumerated 
in  the  statute.^  If  the  sherifi"  is  required  to  post  a  copy 
of  the  attachment  on  the  premises,  his  return  that  he 
posted  a  notice  does  not  show  the  creation  of  any  at- 
tachment lien.* 

§  281.  Of  the  Description  of  Real  Estate  Levied 
upon.  —  The  officer,  by  his  entry  on  or  his  return  to 
his  writ,  usually  gives  a  description  of  the  property 
upon  which  he  has  levied.  Subsequently  the  suffi- 
ciency of  this  description  may  be  controverted  for  the 
purpose,  if  possible,  of  avoiding  the  levy  and  sale. 
The  description  indorsed  on  the  writ  is  very  frequently 
substantially  identical  with  that  which  is  to  be  found 
in  the  notice  of  the  sale  and  in  the  sheriff's  deed.  In 
such  a  case,  the  true  question  to  be  determined  is  not 
whether  the  sale  is  void  ly  reason  of  an  imperfect  levy, 
but  whether  it  is  void  by  reason  of  an  insufficient  levy, 
notice,  and  deed.  There  are  very  strong  reasons  for 
exacting  a  perfect  description  in  the  notice  of  sale  and 
deed,  which  do  apply  with  equal  force  to  the  indorse- 
ment of  the  levy  on  the  writ.  Thus  the  levy  consists 
of  some  act  or  acts  which  the  officer  is  required  to 
perform.  These  acts  may  have  been  performed  with 
respect  to  a  particular  tract  of  land,  and  the  fact  of 
their  performance  may  be  well  known  to  all  the  parties 
in  interest,  and  be  susceptible  of  proof.     If  so,  an  actual 

1  Anolerson  v.  Lee,  53  Ga.  189;  Overby  v.  Hart,  68  Ga.  493. 

2  Mail!  V.  Tappener,  43  Cal.  206;  Wheaton  v.  Neville,  19  Cal.  42;  Watt  v. 
Wright,  66  Cal.  202. 

»  Sharp  V.  Baird,  43  Cal.  206. 
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levy  has,  we  think,  been  made.  The  tract  may  be 
imperfectly  described  on  the  writ,  or  it  may  not  be 
described  there  at  all.  If  so,  the  only  inconvenience 
arising  from  this  official  omission  or  imperfection  is 
that  the  act,  instead  of  being  attested  by  the  official 
entry,  must  be  established  by  other  methods  of  proof. 
Beyond  this  no  injury  can  result  to  the  defendant,  nor 
to  any  other  person.  But  when  the  land  is  advertised 
for  sale,  the  result  of  an  insufficient  description  is  very 
different.  The  object  of  the  advertisement  is  to  give 
notoriety  to  the  proposed  sale,  so  that  all  persons  may 
understand  what  it  is  that  is  to  be  sold.  No  one  will 
bid  unless  he  can  know  for  what  he  is  bidding.  The 
rights  of  the  defendant  must  necessarily  be  sacrificed, 
unless  the  thing  to  be  sold  is  made  certain.  People 
may  refuse  to  bid,  or,  after  successful  bidding,  may 
claim  more  than  the  officer  intended  to  sell,  or  may 
have  their  purchase  restricted  to  less  than  was  in- 
tended to  be  sold.  So  the  deed,  being  the  convey- 
ance of  the  defendant's  title,  and  the  final  evidence  of 
the  extent  of  the  purchaser's  acquisition,  ought  to  be 
specific  and  free  from  ambiguity.  Hence  we  think 
those  authorities  are  based  on  sound  principles,  which 
hold  that  an  imperfect  description  in  the  indorsement 
of  the  levy  becomes  immaterial  when  it  is  succeeded 
by  a  notice  of  sale  and  officer's  deed,  in  both  of  which 
the  property  sold  is  clearly  and  unmistakably  desig- 
nated; and  that  the  indorsement,  if  material,  may  be 
amended  so  as  to  conform  to  the  true  state  of  the  facts; 
or  in  other  words,  so  as  to  describe  the  land  actually 
levied   upon.^     In  one  case  it  was  claimed  that  there 

•  Parker  v.  Swan,  1  Humph.  80;  34  Am.  Dec.  619;  Vance  v.  McNairy,  3 
Yerg.  177;  24  Am.  Dec.  553;  Gibba  u.  Thompson,  7  Humph.  181;  Coffee  v. 
Silvan,  15  Tex,  354;  65  Am.  Deo.  169;  Howard  v.  North,  5  Tex.  290;  61  Am, 
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must  always  be  some  description;^  in  otliers,  that 
the  description  made  by  the  officer  must  always  be 
regarded  as  the  best  evidence,  and  must  "be  produced, 
unless  lost  or  destroyed;^  while  in  others,  the  general 
principle  is  asserted  that  the  levy  and  its  accompany- 
ing acts  may  always  be  shown  by  parol  evidence.^ 

We  shall  now  consider  the  question  of  the  descrip- 
tion of  the  realty  levied  upon,  supposing  the  question 
to  arise,  where  the  description  indorsed  on  the  writ  has 
been  copied  into  the  notice  of  sale  and  deed,  or  where, 
though  not  so  copied,  the  courts  have  held  that  an 
insufficient  description  of  the  levy  cannot  be  cured  by 
a  perfect  description  in  the  notice  of  sale  and  deed. 
Where  the  description  is  so  imperfect  that  it  cannot  be 
ascertained  therefrom  what  property  was  levied  upon 
or  sold,  the  proceedings  must  be  regarded  as  void,  and, 
as  a  general  rule,  cannot  be  supported  by  showing  bj"  the 
officer  what  he  intended  to  sell.*  The  intention  must 
be  made  manifest  by  the  proceedings  themselves.  Jn 
Pennsylvania,  however,  where  doubt  existed  as  to  what 
lands  were  sold,  the  fact  that  the  purchaser  had  taken, 
and  for  many  years  held,  possession  of  a  particular 
tract,  was  adjudged  to  be  a  circumstance  proper  for  the 
consideration  of  the  jury,  as  tending  to  produce  the 
conviction  that  the  tract  so  taken  by  him  was  the  one 
which  was  sold.^     A  description  may  be  so  imperfect 

Dec.  769;  Sartor  v.  McJunkin,  8  Rich.  451;  Sumner  v.  Moore,  2  McLean,  59; 
Donaldson  v.  Bank  of  Danville,  20  Pa.  St.  245;  Hopping  v.  Buman,  2  G.  Oreene, 
39;  Matthews  v.  Thompson,  3  Ohio,  272;  Riddle  v.  Bush,  27  Tex.  675.  The 
power  to  amend  is  denied  in  Phillipse  v.  Higdon,  Buab.  380. 

1  McLelland  v.  Slingluflf,  7  Watts  &  S.  134. 

'  Farmers'  Bank  v.  Fordyce,  1  Pa.  St.  454;  Gaither  v.  Martin,  3  Md.  146. 

3  McBnrnie  v.  Overstreet,  8  B.  Mon.  303;  Byer  v.  Etnyre,  2  Gill,  150;  41 
Am.  Dec.  410. 

*  Mason  v.  White,  11  Barb.  173. 

'  St.  Clair  v.  Shale,  20  Pa.  St.  105. 
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as  to  designate  no  tract  of  land  whatever,  or  as  to  be 
equally  applicable  to  two  or  more  tracts.  In  either 
event  it  is  worthless,  and  if  carried  into  the  notice 
of  sale  and  deed,  must  inevitably  render  them  void.^ 
The  following  levies  have  been  adjudged  void  for 
uncertainty  in  description:  "On  240  acres  out  of"  a 
designated  tract  containing  280  acres ;^  "on  a  part" 
of  a  designated  tract; ^  "on  one  law-office  and  lot  of 
ground";*  "on  all  the  unsold  lands  in  the  bounds  of 
Overton  County  belonging  to  the  heirs  of  Mclver,  and 
which  lie  within  the  bounds  of  the  40,000-acre  tract 
granted  by  the  state  to  Donnelly  and  Farrell,  by 
grant  No.  289";^  "on  lot  No.  — ,  in  the  town"  of 
G.  ;*  "on  8,000  acres  of  land  lying  in  four  different 
tracts";"  " on  a  tract  adjoining  J.  McDonnel,  Thomas 
Cannon,  and  others,  containing  160  acres ";^  "on  1,950 
acres,  part  of  a  tract  of  2,500  acres,  located  by  Daniel 
.Gilchrist";*  "on  three  tracts  of  land,  one  containing 
300  acres,  one  containing  40  or  50  acres,  and  one  other 
tract  containing  110  acres,  as  the  property  of  Haywood 
Cozart";^"  "on  350  acres  of  land,  the  property  of  Ed- 
mund Collins";"  "on  all  lands  of  the  defendant  lying 
on  Queen's  Creek";^^  "on  500  acres  to  be  taken  off  the 

1  Gault  V.  Woodbridge,  4  McLean,  329;  Stout  v.  Cook,  37  111.  283;  Williara- 
Boii  V.  Perkins,  1  Har.  &  J.  449;  Dorsey  v.  Dorsey,  28  Md.  388;  Morrisey  v. 
Love,  4  Ired.  38. 

2  Deloach  v.  State  Bank,  27  Ala.  437. 

»  Waters  v.  Duvall,  6  Gill  &  J.  76;  Fenwiok  v.  Floyd,  1  Har.  &  G.  172; 
Clemens  v.  Rannels,  34  Mo.  579. 

*  Dorsey  v.  Dorsey,  28  Md.  388. 

"  Huddleston  v.  Garratt,  3  Humph.  629. 

«  Brown  v.  Dickson,  2  Humph.  395;  37  Am.  Deo.  560. 

'  Pound  V.  PuUen,  3  Yerg.  338. 

"  Helms  V.  Alexander,  10  Humph.  44. 

»  Briganoa  v.  Erwin,  1  Swan.  375;  57  Am.  Deo.  779. 
1"  Taylor  v.  Cozart,  4  Humph.  434;  40  Am.  Deo.  655. 
"  Lafferty  v.  Conn,  3  Sneed,  221. 
''  Huggina  v.  Ketchum,  4  Dev.  &  B.  414. 
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north  end  of  Alexander  Shields's  part,"  Shields  being 
a  co-tenant  whose  part  was  not  segregated  from  that  of 
his  co-tenants;^  "on  the  lands  of  Samuel  Fennels";^ 
"on  a  certain  lot  situate  at  the  angle  of  Second  and 
State  streets,  in  the  town  of  Alton,"  there  being  four 
different  angles  formed  by  these  streets;^  "on  one  half 
of  lot  60,  in  the  town  of  Evansville"  ;  *  "on  three  tracts 
of  land,  containing  360  acres,  on  Caney  Fork  ";  °  "upon 
the  life  interest  of  Mrs.  Ann  E.  Walton,  in  600  acres 
of  land,  more  or  less,  lying  in  the  county  of  Morgan, 
adjoining  the  land  of  J.  A.  Broughton,  J.  J.  Clack, 
and  others";^  "on  126  acres  of  land  as  the  property  of 
M.  O.  Elder ";'^  "on  about  90  acres  of  land  lying  on 
the  west  side  of  said  factory  tract,  and  west  of  Alcora 
Kiver";^  "on  lots  of  land  numbers  308,  309,  310,  332, 
all  levied  on  as  the  property  of  Enoch  C.  Brown,  to 
satisfy  an  execution  issued  from  the  957th  district  of 
Baker  County";^  on  "150  acres  of  land  out  of  the 
I.  E.  Austin  grant,  on  the  west  side  of  Brazos  River, 
seven  or  eight  miles  above  the  town  of  Columbus"  ;  ^^ 
on  "lot  7  of  the  subdivision  of  lots  12,  13,  and  14  of 
the  Labrope  and  Baker  farms,  in  Detroit,"  where  the 
lands  intended  were  "lot  7  of  John  Gibson's  subdi- 
vision of  lots  12,  13,  14,  and  18  of  the  Labrope  and 
Baker   farms,    situated   on    the   south   side   of    Pine 

'  Shields  v.  Batta,  5  J.  J.  Marsh.  13. 
2  Borden  v.  Smith,  3  Dev.  &  B.  34. 
'  Fitch  V.  Pinckard,  4  Scam.  69. 

*  Porter  v.  Bryue,  10  Ind.  146;  71  Am.  Dec.  305;  Gault  v.  Woodbridge,  4 
McLean,  329. 

'  Chasteen  v.  Phillips,  4  Jones,  459;  69  Am.  Dec.  760. 
«  Few  V.  Walton,  62  Ga.  447. 
'  Osborn  v.  Elder,  65  Ga.  360. 
6  Phillips  V.  White,  66  Ga.  753. 
'  Brown  v.  Moughon,  7f  Ga.  756. 
w  Donnebaum  v.  Tinsley,  54  Tex.  362. 
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Street,  between  Sixth  and  Seventh,"  etc.^  In  some 
instances  descriptions  apparently  perfect  have  been 
declared  insufficient,  because  they,  in  fact,  failed  to 
disclose  anything  like  the  true  property  to  be  sold. 
Thus  in  Missouri,  a  tract  of  land  had  been  laid  out 
as  a  town,  and  many  lots  had  been  sold  to  various 
persons.  Afterward  an  execution  against  one  of  the 
owners  of  the  original  tract  was  levied,  and  a  sale  was 
made.  The  levy  and  sale  described  the  original  tract 
correctly,  making  no  reference  to  the  lots  sold,  and 
attempting  no  special  designation  of  those  unsold  and 
intended  to  be  levied  upon.  The  court  held  that  the 
defendant's  interest,  because  it  embraced  certain  lots 
susceptible  of  accurate  description,  could  not  be  seized 
and  sold  under  a  general  designation  embracing  the 
whole  of  the  original  tract.^  In  other  words,  if  a  de- 
fendant owns  several  lots  in  a  town  or  city,  they  can- 
not be  transferred  from  him  by  a  levy  and  sale  of  all 
his  interest  in  such  town  or  city.  This  is  because  his 
interest,  and  that  of  persons  intending  to  purchase,  re- 
quire that  the  subject-matter  of  the  sale  be  well  known 
and  clearly  identified.  Upon  the  same  principle  it  has 
been  held,  in  Louisiana,  that  when  the  interest  of  an 
heir  is  to  be  sold  the  quantity  of  the  interest  should  be 
stated  or  the  number  of  the  heirs  given.'  But  it  must 
by  no  means  be  inferred  that  the  description  must  be 
such  that  the  property  can  always  be  located  by  mere 
inspection  of  the  entry  of  the  levy  or  of  the  deed.  The 
terms  used  must  always  be  sufficient  to  identify  the 
property.     Those  terms,  however,  need  not  be  such  as 

^  Burrowes  v.  Gibson,  42  Mich.  121. 

2  Evans  v.  Ashley,  8  Mo.  177;  Henry  v.  Mitchell,  32  Mo'.  512;  explained 
in  Rector  v.  Hartt,  8  Mo.  448;  41  Am.  Dec.  650. 

^  Gales  V.  Christy,  4  La.  Ann.  295;  Dearmond  v.  Courtney,  12  La.  Ann.  251. 
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are  understood  by  all  persons,  nor  by  any  person  not 
having  some  familiarity  with  the  property,  or  with  the 
portion  of  the  country  in  which  it  is  situated.  Thus 
the  term  "the  Penyrorsedd  farm  "  is  one  not  likely  to 
be  undertjtood  except  by  a  person  familiar  with  the 
i^eighborhood  in  which  that  farm  is  located.  But  it  is 
clear  that  this  term  is  sufficiently  descriptive  of  prop- 
erty in  an  inquisition  under  an  elegit.^  Parol  evidence 
is  always  admissible  for  the  purpose  of  enabling  the 
court  to  understand  the  terms  used  in  a  description; 
and  if,  from  such  evidence,  it  appears  that  those  terms, 
as  commonly  understood  in  the  neighborhood,  clearly 
designate  the  property  levied  upon  or  sold,  the  descrip- 
tion must  be  regarded  as  sufficient.^  Hence  the  follow- 
ing levies,  when  aided  by  evidence  explaining  the  terms 
employed  in  the  description,  have  been  sustained :  "  On 
a  tract  on  which  G.  B.  now  lives,  adjoining  R.  B.,  and 
supposed  to  contain  eighty  acres 'V  "on  one  tract  of 
land  adjoining  lands  of  I.  C,  Mrs.  G.,  and  others,  con- 
taining two  hundred  acres  ";*  "  on  a  tract  on  which  J. 
lately  resided,  and  which  was  devised  by  S.  to  D.";® 
"  on  part  of  a  tract  called  P.,  now  in  the  possession  of 
D.'V  "on  the  undivided  third  part  of  the  lots  in  the 
S.  B.  &  L.  addition  to  St.  Louis'V  "on  the  Boonville 

'  Roberts  v.  Parry,  2  Dowl.  &  L.  430;  13  Mees.  &  W.  356;  8  Jur.  963;  14 
L.  J.  Ex.  20. 

'  Jackson  v.  Walker,  4  Wend.  462;  Boylston  v.  Carver,  11  Mass.  515;  Hedge 
V.  Drew,  12  Pick.  141;  22  Am.  Dec.  416;  Landes  v.  Perkins,  12  Mo.  238;  Bates 
V.  Bank  of  Missouri,  15  Mo.  309;  Vance  v.  McNairy,  3  Yerg.  171;  Biggs  v. 
Blue,  5  McLean,  148;  Jones  v.  Austin,  10  Ired.  20;  Laughlin  v.  Hawley,  9  Col. 
470;  Christian  J).  Mynatt,  11  Lea,  619. 

'  Webb  V.  Bunipass,  9  Port.  201;  33  Am.  Dec.  310. 

*  Randolph  v.  Carlton,  8  Ala.  606. 

»  Balch  V.  Zentmeyer,  1 1  Gill  &  J.  267. 

•  Murphy  v.  Cord,  12  Gill  &  J.  182. 

'  Lisa  V.  Lindell,  21  Mo.  127;  64  Am.  Dec.  222. 
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tract 'V  "on  the  north  side  of  lot  one,  in  the  occupa- 
tion of  F.'V  "ofi  320  acres,  more  or  less,  adjoining 
John  Hollingsworth,  where  John  Blair  now  lives";* 
"  on  a  tract  in  the  name  of  Mordecai  Massey,  contain- 
ing three  hundred  acres,  more  or  less'V  "on  a  tract 
now  in  the  hands  and  possession  of  Caleb  Inman,  and 
being  the  heirship  of  John  Inman  in  the  estate  of 
Kichard  Inraan  "f  "  on  the  right,  title,  and  interest 
that  John  Doak  has  in  seventy  acres  of  land  on  the 
waters  of  the  west  fork  of  Stone's  River 'V  "on  two 
tracts  of  land  of  the  defendant's,  lying  in  Sevier  County, 
in  the  sixth  district,  one  of  said  tracts  containing  122 
acres,  and  the  other  140  acres'';^  "on  three  tracts 
known  as  '  the  Home  place,'  '  the  Lynn  place,'  and 
the  '  Leonard  Gleeson  place,'  containing  four  hundred 
acres,  and  belonging  to  Julius  Coley";*  "on  the  inter- 
est of  Abraham  Paul  in  450  acres,  more  or  less,  adjoin- 
ing lands  of  G.  S.  McLean,  D.  McCallum,  John 
McLean,  and  others";^  "on  all  lands  of  the  defendant 
lying  on  the  headwaters  of  ICetchum's  Mill  Pond, 
adjoining  lands  of  Ketchum";^"  "on  a  tract  in  Dags- 
borough  Hundred,  county  of  Sussex,  containing  140 
acres,  more  or  less,  adjoining  lands  of  Jos.  Kolloch 
and  others,  a  part  of  which  is  cypress  swamp";"  "on  a 

>  Hart  V.  Rector,  7  Mo.  531. 

2  Ooiiglass  V.  McCoy,  5  Ohio,  522. 

'  Swartz  V.  Morse,  5  Serg.  &  R.  257. 

♦  Hyakill  v.  Givin,  7  Serg.  &  R.  369. 

5  Inman  v.  Kutz,  10  Watts,  90. 

"  Swan  V.  Parker,  7  Yerg.  490. 

'  Trotter  v.  Nelson,  1  Swan,  7. 

'  Smith  V.  Low,  2  IreJ.  457.  In  all  the  cases  where  we  have  used  initials, 
the  descriptions  from  which  we  have  quoted  used  the  full  names,  and  also 
showed  in  what  county  the  lands  wore. 

'  McLsan  v.  Paul,  5  Ired.  22. 

'"  Huggins  V.  Ketohum,  4  Dev.  &  B.  414. 

"  Swiggett  V.  KoUooh,  3  Houst.  326. 
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certain  ranch  claim  situate  in  the  North  Fork  of  Elx 
Horn  Gulch,  Gilpen  County,  Colorado,  and  containing 
eighty  acres  of  land,  being  the  same  property  formerly 
owned  by  one  John  Eicher,  and  purchased  by  him 
from  one  Stacy,  and  conveyed  to  said  Rollins  by  said 
Eicher";^  "on  the  house  and  lot  formerly  owned  by 
J.  D.  Waddell,  and  now  occupied  by  Henry  May,  on 
the  office  formerly  owned  by  Chisholm  and  Waddell, 
now  occupied  by  Liddel  and  Chisholm,  and  on  the  house 
and  lot  formerly  owned  by  V.  B.  Burton,  and  now  oc- 
cupied by  W.  W.  Garrett,  all  situated  in  Cedartown, 
in  Polk  County" ;  *  on  "  two  hundred  acres  of  land,  the 
property  of  the  defendant,  lying  in  the  eighth  civil  dis- 
trict of  Grainger  County,  on  the  dividing  line  between 
Knox  and  Grainger  counties,  adjoining  the  lands  of 
Joseph  Mynatt's  heirs,  Martha  Smartt,  and  others."* 
A  description  which  establishes  three  sides  of  the 
land  levied  upon  is  sufficient.  "If  nobody  owned  on 
the  fourth  side,  a  straight  line  would  close  the  hiatus; 
if  any  one  did  own  on  that  side,  the  boundary  would  be 
controlled  by  that  ownership."*  Lands  were  described 
as  "  two  lots  of  land,  known  as  the  house-lot  and  mill- 
lot  of  the  within-named  Levi  Lee,  sections  29  and  20, 
township  42  north,  range  4  east,  of  3  P.  M.,  De  Kalb 
County."  The  lands  levied  upon  were  all  in  section  20. 
The  court  decided  that  all  reference  to  the  sections 
might  be  disregarded  as  repugnant,  and  the  levy 
thereby  sustained,  saying :  "  If,  then,  we  reject  all  refer- 
ence to  the  sections  in  this  description,  we  would  have 
this:    Two  lots  of  land  known   as  the  house-lot  and 

1  Laughlin  v.  Hawley,  9  Col.  170. 

^  Longworthy  v.  Featherston,  65  Ga.  165. 

'  Chriatian  v.  Mynatt,  11  Lea,  619. 

*  Stephens  v.  Taylor,  6  Lea,  307;  Easleyw.  McLaren,  1  Baxt.  1. 
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mill-lot  of  the  within-named  Levi  Lee,  township  42 
north,  range  4  east,  3  P.  M.;  and,  from  the  author- 
ities, we  are  warranted  in  treating  this  as  the  descrip- 
tion. Is,  then,  this  a  sufficient  description?  We  think 
it  is.  Had  the  land  been  described  as  tracts  of  land, 
as  farms,  or  as  quarter-sections,  known  as  the  house- 
farm,  etc.,  and  the  mill- farm,  etc.,  we  presume  there 
would  be  no  difficulty  in  identifying  the  premises  by 
extrinsic  evidence,  which  is  always  admissible  for 
that  purpose ;  and  we  are  of  opinion  that .  describing 
these  tracts  of  land  as  lots  renders  the  description 
such  as  to  easily  locate  and  identify  the  lands.  The 
question  is.  Where  is  the  house-lot?  And  when  it  is 
identified,  then  it  must  be  held  to  embrace  the  entire 
tract  upon  which  the  house  is  situated ;  and  so  of  the 
tract  on  which  the  mill  is  situated.  The  levy,  judg- 
ment, execution,  and  sheriff's  deed,  then,  must  be  held 
to  have  passed  the  land  to  the  grantee  of  the  slieriff."^ 
A  deed  on  record  may  be  referred  to  by  the  officer,  and 
made  a  part  of  his  description.^  The  name  of  the 
county  in  which  the  lands  are  need  not  be  specified  if 
the  description  is  otherwise  so  perfect  that  their  iden- 
tity is  not  left  in  doubt  ;^  and  we  think  it  must  be 
presumed,  in  the  absence  of  any  statement  in  the  de- 
scription, that  the  lands  are  within  the  territorial  limits 
of  the  levying  officer's  jurisdiction. 

§282.    The  Effect  of  the   Levy. — "A  return   of 
'lands  delivered '  on  an  elegit  is  a  legal  satisfaction  of 

'  Swift  V.  Lee,  65  111.  340. 

2  Solomon  v.  Breazeal,  27  Ga.  200;  Sears  v.  Bagwell,  69  Ga.  429j  but  see 
Crosby  v.  Doud,  61  Cal.  557. 

'  Wright  V.  Watson,  11  Hump.  529. 
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the  judgment/  though  the  debtor's  interest  in  the  land 
and  its  income  is  set  off  to  the  creditor  at  a  yearly 
value,  to  continue  for  a  term  of  j^ears,  should  the  debtor 
so  long  live,  and  he,  having  only  a  life  estate,  die 
before  the  expiration,  of  the  term  of  years."^  But  the 
nature  of  proceedings  by  levy  and  sale  under  execution 
is  entirely  different  from  that  which  formerly  resulted 
in  the  setting  off  to  the  creditor  of  sufficient  lands  of  the 
debtor  to  discharge  the  debt.  By  a  levy  of  land  under 
execution  the  creditor  acquires  no  pioperty  in  the  land, 
absolute  or  conditional.  Such  levy,  unless  consum- 
mated by  a  sale  (and  then  only  to  the  extent  of  the 
proceeds  realized),  is-  no  satisfaction  of  the  judgment.* 
In  Indiana,  however,  a  levy  upon  real  estate  is,  like 
a  levy  on  personalty,  a  prima  facie  satisfaction  of  the 
judgment.*  Where  a  levy  on  real  estate  is  not  re- 
garded as  a  conditional  satisfaction  of  the  judgment, 
it  constitutes  no  plea  in  bar  to  an  action  or  a  scire 
facias  on  the  same  judgment;^  but,  doubtless,  the 
court  in  which  the  second  action  is  pending  might 
stay  proceedings  therein  until  a  subsisting  levy  was 
disposed  of.^     With  respect  to  making  a  second  levy 

1  Hinesly  v.  Hunn's  Adm'r,  5  Harr.  (Del.)  236. 

2  Thomas  iJ.Platts,  43  N.  H.  629;  Pratt  v.  Jones,  22  Vt.  34]  j  Blumfield'a 
Case,  5  Rep.  87  a. 

^  Casaell  v.  Morrison,  8  HI.  App.  175;  White  v.  G-raves,  15  Tex.  183;  Hoard 
u.  Wilcox,  47  Pa.  St.  60;  Robinson  v.  Brown,  82  111.  279;  Spafford  v.  Beach,  2 
Doug.  (Mich.)  150;  Reynolds  v.  Rogers,  5  Ohio,  169;  Overton  v.  Perkins,  10 
Yerg.  328;  Fry  v.  Branch  Bank,  16  Ala.  282;  Hammond  v.  Myrick,  14  Ga.  77; 
Gold  V.  Johnson,  59  111.  62. 

*  Neff  V.  Hagaman,  78  Ind.  57;  Lindley  v.  Kelley,  42  Ind.  294;  McCabe  v. 
Goodwine,  65  Ind.  288. 

°  Deloach  v.  Myrick,  6  Ga.  410;  Patterson  v.  Swan,  9  Serg.  &  R.  16;  Beas- 
ley  V.  Prentiss,  13  Smedes  &  M.  97;  Shepard  v.  Rowe,  14  Wend.  260;  Taylor 
V.  Ranney,  4  Hill,  619;  Ladd  ^.  Blunt,  4  Mass.  402;  Boyd  v.  Maun,  9  Baxt. 
349. 

«  Gregory  v.  Stark,  3  Scam.  612;  Shepard  v.  Rowe,  14  Wend.  260. 
Vol.  II.— 59 
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while  a  rormer  levy  on  real  estate  remains  in  force,  it 
is  said^  that  the  court  will  so  control  its  process  as  to 
prevent  the  plaintiff  from  harassing  defendant  and 
putting  him  to  unnecessary  cost,  by  abandoning  a  levy 
on  land  and  proceeding  to  make  a  "new  levy  on  other 
property."  ^  The  second  levy  is  not,  in  any  case,  invalid, 
and  will  in  all  cases  support  a  sale  made  thereunder.* 
In  most  of  the  New  England  states,  lands  are  extended 
under  execution,  and  set  off  to  the  creditor,  instead  of 
being  sold.  It  is  not  until  the  officer  has  delivered 
seisin  to  the  creditor,  and  it  has  been  accepted  by  him, 
that  the  extent  becomes  final,  and  the  title  to  the  real 
estate  divested.  Hence,  under  this  system,  as  well  as 
where  the  lands  taken  are  sold,  the  mere  levy  of  the 
execution  upon  real  estate  cannot  operate  as  a  satis- 
faction thereof  In  Kentucky,  however,  a  levy  upon 
lands  must  be  disposed  of  before  ar  subsequent  fieri 
facias  can  issue  on  the  same  judgment;  and  if  such 
writ  is  so  issued,  it,  and  all  proceedings  based  thereon, 
may  be  quashed  on  motion.*  The  levy  upon  lands 
during  the  life  of  a  judgment  lien  cannot  prolong  such 
lien  beyond  the  period  prescribed  by  statute.  The 
sale  must  take  place  during  the  life  of  the  judgment 
lien,  or  the  purchaser  can  acquire  only  the  title  which 
the  defendant  held  at  the  date  of  the  levy.^  The  only 
effect  of  the  levy  of  an  execution  upon  real  estate  is 
to  make  the  actual  interest  of  the  defendant  therein 
liable  to  be  taken  and  sold  to  satisfy  the  writ,  and  to 

'  Trapnall  v.  Richardson,  13  Ark.  543;  58  Am.  Dec.  338. 
'  Freeman  on  Judgments,  sec.  474. 
»  Robinson?).  Brown,  82  111.  279. 
'  Hopkins  v.  Chambers,  7  B.  Mou.  257. 

*  Freeman  on  Judgments,  sec.  394;  Bank  of  Mo.  v.  Wells,  12  Mo.  361;  51 
Am.  Dec.  163;  Hastings  v.  Bryant,  115  111.  69;  ante,  §  205. 
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make  the  title  deraigned  through  such  sale  paramount 
to  all  conveyances  and  encumbrances  made  subsequent 
to  the  levy.  A  levy  is  not  displaced  by  proceedings 
subsequently  instituted  in  bankruptcy  against  the 
judgment  debtor,  unless  it  can  be  successfully  assailed 
as  a  fraudulent  preference,  prohibited  by  the  statute/ 

»  Fleming  v.  Butts,  63  Ga.  231;  Elaton  v.  Caster,  101  Ind.  426;  51  Am.  Rep. 
754;  see  ante,  §  205. 
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CHAPTER  XIX. 

PROCEEDINGS  FROM  THE  LEVY  10  AND  INCLUDING  THE  SALE. 

§  283.     General  synopsis  of  the  officer's  duties. 

§  284.     The  appraisement. 

§  285.    Notifying  the  defendant  of  the  sale. 

§  285  a.     Notice  of  sale,  general  requisites  of. 

§  285  b.    Notice  of  sale,  describing  the  property. 

§  285  c.    Notice  of  sale,  designating  the  time. 

§  285  d.    Notice  of  sale,  designating  the  place. 

§  285  e.     Publication  of  notice  of  sale. 

§  286.     The  effect  of  sales  where  the  notice  is  not  properly  given. 

§  287.     The  time  of  the  sale. 

§  288.     The  power  to  adjourn  sales,  and  when  it  should  be  exercised. 

§  289.     The  place  for  selling  real  estate. 

§  290.     The  place  for  selling  personal  property. 

§  291.     By  whom  the  sale  may  be  made. 

§  292.     To  whom  the  sale  may  be  made. 

§  293.     The  sale  must  be  to  the  highest  bidder. 

§  294.     Whether  a  sale  must  be  conducted  under  the  law  in  force  at  the  sale 

or  at  the  making  of  the  contract. 
§  295.     Of  subdividing  single  tracts  into  parcels. 
§  296.     Of  sellmg  two  or  more  distinct  tracts  en  masse. 
§  297.     Of  combinations  and  devices  to  depress  the  biddings. 
§  298.     Of  combinations  to  stimulate  the  biddings  by  puffing. 
§  299.     Of  making  a  memorandum  of  the  sale. 
§  300.     General  observations  concerning  the  conduct  of  the  sale, 
§  301.     Of  the  payment  of  the  bid. 
§  302.     Of  liability  of  officers  for  wrongful  sales. 
§  303.     Of  liability  of  plaintifiFs  for  wrongful  sales. 
§  304.     Of  liability  of  officers  for  refusing  or  neglecting  to  sell. 

§  283.  General  Synopsis  of  the  Duties  of  Officers 
from  the  Levy  to  the  Sale. — When  a  levy  has  been 
perfected,  it  is  the  duty  of  the  officer  to  keep  within 
his  control  the  personal  property  levied  upon,  and  to 
see  that  it  is  properly  cared  for,  so  that  it  shall  not  be 
lost,  nor  its  value  depreciated  for  want  of  that  degree 
of  attention  which  is  usually  given  to  like  property 
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while  in  the  charge  of  prudent  owners.  Whether  the 
officer  be  acting  under  an  execution  from  a  court  of 
law,  or  an  order  of  sale  issued  out  of  chancery,  it  is  his 
duty  to  proceed  by  sale  to  realize  the  satisfaction  of  his 
writ.  If  parties  other  than  the  plain  tiff  are  interested 
in  compelling  the  sale,  he  is  not  at  liberty  to  delay  it 
indefinitely.  "If  the  complainant  neglects  to  proceed 
to  a  sale  with  due  diligence,  the  court,  upon  the  appli- 
cation of  any  other  party  interested  in  the  execution  of 
the  decree,  will  commit  the  prosecution  thereof  to  hira ; 
or  if  the  decree  has  already  been  placed  in  the  hands  of 
the  master  to  be  executed,  will  direct  him  to  proceed 
to  a  sale  without  delay,  notwithstanding  any  directions 
he  may  receive  to  the  contrary  from  the  complainant 
or  his  solicitor.  Indeed,  it  is  the  duty  of  the  master, 
without  any  special  order  of  the  court  for  that  purpose, 
to  proceed  to  a  sale  of  the  property  with  all  reasonable 
diligence,  if  requested  to  do  so  by  any  party  to  the 
suit  who  must  necessarily  be  injured  by  the  delay  if 
the  sale  is  stayed  without  sufficient  cause."  ^  Where 
the  law  requires  an  appraisement,  the  officer  must  see 
that  it  is  ma"de  in  the  time  and  mode  prescribed  by  the 
statute.  After  the  appraisement  he  must  give  no- 
tice of  the  sale.  At  the  time  and  place  specified  in 
the  notice  he  must  attend,  either  in  person  or  by  dep- 
uty, and  take  charge  of  the  sale.  The  sale  must  be  at 
public  auction,  to  the  highest  bidder.  The  officer  may 
employ  an  auctioneer  for  the  purpose  of  crying  the  bids, 
but  he  cannot  authorize  such  auctioneer  to  take  general 
charge  of  the  sale. 

If  it  appears  that  the  time  selected  is  unfavorable, 
and  is  about  to  lead  to  an  unusual  sacrifice  of  the 

1  Kelly  V.  Israel,  11  Paige,  153. 
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property,  the  oflBcer  should  adjourn  the  sale  to  some 
subsequent  date.  He  must  have  the  personal  property 
present  at  the  sale,  and  if  possible,  it  must  be  so  situ- 
:ated  that  it  can  be  freely  inspected  by  all  persons 
■desirous  of  bidding.  Where  both  real  and  personal 
3)roperty  are  under  levy,  the  latter  should  be  first  sold. 
In  Indiana,  before  any  parcel  of  real  estate  can  be 
■sold,  its  rents  and  profits  for  a  terra  of  seven  years 
must  first  be  offered,  and  it  must  not  be  sold  unless 
its  rents  and  profits  for  such  term  -will  not  bring  sufii- 
cient  to  satisfy  the  writ.^  In  Delaware,  the  officer 
must  inquire,  by  two  disinterested  freeholders,  whether 
"the  rents  and  profits  for  seven  years  will  satisfy  the 
"Writ,  and  if  so,  the  lands  must  be  extended  by  elegit. 
If  such  rents  and  profits  are  adjudged  insufficient,  a 
'Venditioni  exponas  issues  for  the  sale  of  the  lands.^    The 

*  Piel  V.  Watson,  44  Ind.  447;  Brounfield  v.  Weicht,  9  Ind.  394;  Thuratou 
V.  Barnes,  10  Ind.  289;  Adler  v.  Sewell,  29  Ind.  598.  The  notice  of  the  sale 
need  not  state  that  the  rents  and  profits  will  be  offered  for  sale.  Brounfield 
V.  Weicht,  9  Ind.  394.  The  rents  and  profits  must  be  appraised  before  sale. 
Ind.  C.  R.  W.  Co.  V.  Bradley,  15  Ind.  23.  Where  real  estate  has  been  sold, 
it  will  be  presumed  that  the  rents  and  profits  were  first  unsuccessfully  offered, 
unless  the  record  shows  otherwise.     Law  v.  Smith,  4  Ind.  56. 

*  Laws  of  Delaware,  p.  676.  The  procedure  upon  a  levy  of  a  writ  upon 
real  estate  is  very  similar  in  Pennsylvania  to  what  it  is  in  Delaware.  In 
Pennsylvania,  it  is  the  sheriff's  "duty  to  summon  an  inquest  for  the  purpose 
of  ascertaining  whether  the  rents  and  profits  of  such  real  estate,  beyond  all 
reprises,  will  be  sufficient  to  satisfy,  within  seven  years,  the  judgment  upon 
which  such  execution  was  issued,  with  the  interest  and  costs  of  suit;  and  he 
shall  make  a  return  in  due  form  of  law,  of  the  inquisition  so  taken  to  the  court 
with  the  writ."  Brightly's  Purdou's  Digest,  p.  646,  sec.  55.  Under  this 
statute,  it  has  always  been  held  that  a  sale  nright  be  made  without  inquisition 
of  an  estate  for  years  (Dalzell  v.  Lynch,  4  Watts  &  S.  255;  Williams  v. 
Downing,  18  Pa.  St.  60;  McAllister  v.  Wistar,  2  Miles,  156);  and  also  of 
estates  for  life,  and  all  other  estates  of  uncertain  duration;  Howell  v.  Wool- 
fort,  2  Dall.  75;  Humphreys  v.  Humphreys,  1  Yeates,  427;  Burd  v.  Dansdale, 
2  Binn.  8.0;  Stewart  v.  Kenower,  7  Watts  &  S.  288.  Since  1840,  however, 
estates  for  life  in  improved  lands,  yielding  rents  or  profits,  cannot  be  sold 
under  execution.  They  must  be  "made  available  to  the  judgment  creditor  by 
proceedings  to  sequester  their  rents  and  profits.     Brightly's  Purdon's  Digest, 
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officer  must  avoid  having  any  personal  interest  in  the 
sale.  Neither  he  nor  any  of  his  deputies  must  directly 
or  indirectly  bid,  nor  allow  themselves  to  occupy  any 
position  or  to  assume  any  duty  which  would  tend 
toward  an  improper  exercise  of  their  official  discretion 
over  the  sale.  He  must  so  subdivide  the  property  as 
will,  in  his  judgment,  make  it  sell  to  the  best  advan- 
tage, and  must  discontinue  the  sale  as  soon  as  sufficient 
money  has  been  realized  to  satisfy  the  writ.  For,  as 
soon  as  the  judgment  or  decree  is  fully  satisfied,  he 
has  no  further  warrant  for  proceeding;  and  whether 
he  be  a  sheriff  or  a  commissioner,  or  master  in  chan- 
cery, a  sale  of  any  parcel,  made  after  the  amount  he  is 
authorized  to  collect  has  been  realized,  is  probably  void, 
and  is  certainly  voidable  at  the  instance  of  the  injured 
party.^  He  must  seek  to  avoid  and  discountenance  all 
tricks,  devices,  and  combinations  to  improperly  depress 
or  stimulate  the  bidding.  He  must  endeavor  to  obtain 
the  best  price  he  can  for  the  property,  and  must  award 
it  to  the  highest  bidder.  He  must  not  assume  powers 
not  given  him  by  law,  such  as  making  warranties  of 

p.  652;  Parget  v.  Stambaugh,  2  Pa.  St.  485;  Eyrich  v.  Hetrick,  13  Pa.  St. 
488.  A  sale  of  lands  without  inquisition  is  void.  Baird  u.  Lent,  8  Watts, 
422;  Gardner  v.  Sisk,  54  Pa.  St.  506;  Wolf  v.  Payne,  35  Pa.  St.  97.  The 
owner  of  the  property  to  be  sold  may,  in  writing,  waive  the  inquest.  Wray 
V.  Miller,  20  Pa.  St.  Ill;  Bartholomew  v.  Wood,  61  Pa.  St.  96.  It  may  also 
be  waived  by  an  administrator  (Hunt  v.  Devling,  8  Watts,  403);  but  not  by  an 
insolvent  after  executing  an  assignment  (Pepper  v.  Copeland,  2  Miles,  419); 
nor  by  an  attorney  under  the  authority  conferred  by  a  general  retainer  (Had- 
dan  V.  Clark,  2  Grant  Gas.  107).  The  defendant  must  have  notice  of  the  inquisi- 
tion, and  may  require  it  to  be  conducted  on  the  premises  which  have  been  levied 
upon.  Brightly's  Pardon's  Digest,  p.  647,  sees.  58,  69.  If  the  clear  profits  of  the 
real  estate  are  found  sufficient  to  pay  within  seven  years  the  amount  required 
to  be  raised,  a  writ  of  liberan  facias  issues,  under  which  the  property  is  deliv- 
ered to  the  plaintiff.  Brightly's  Purdon's  Digest,  p.  648.  If,  on  the  other 
hand,  the  inquest  finds  the  rents  and  profits  to  be  insufficient,  the  plaintiff-  is 
entitled  to  a  venditioni  exponas  for  the  sale  of  the  property.  lb.  650. 
'  Blakey  v.  Abert,  1  Dana,  185;  Plummer  v.  Whitney,  33- Minn.  427. 
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title,  or  annexing  conditions  to  the  sale  not  warranted 
by  the  statute.  When  the  property  is  sold,  he  should 
make  a  memorandum  of  the  sale,  showing  the  amount 
bid,  the  property  sold,  and  the  name  of  the  purchaser. 
He  should  then  exact  payment  with  reasonable  but  not 
with  oppressive  promptness,  and  thereupon  should  exe- 
cute a  certificate  of  purchase  or  bill  of  sale.  In  case 
the  payment  of  the  bid  is  refused,  he  should  resell  the 
property,  and  proceed  to  collect  from  the  first  pur- 
chaser a  sum  equivalent  to  the  loss  resulting  from  the 
resale. 

§  884.  The  Appraisement. — The  object  of  the  levy 
is  to  render  the  execution  productive  of  a  satisfaction 
of  the  judgment.  The  officer  must  keep  the  property 
so  within  his  control  that  it  cannot  be  taken  out  of  his 
possession  without  his  knowledge.  He  is  answerable 
for  its  safe-keeping;  and  in  the  case  of  personal  prop- 
erty, must  have  it  ready  to  be  produced  at  the  sale. 
As  the  law  will  not  tolerate  the  making  of  a  levy  for 
the  mere  purpose  of  acquiring  and  retaining  a  lien  upon 
the  property,  it  must,  within  a  reasonable  time,  be  suc- 
ceeded by  such  steps  as  are  necessary  for  a  valid  sale. 
In  a  few  of  the  states,  property  is  not  allowed  to  be 
sold,  nor  even  to  be  advertised  for  sale,^  until  after  its 
value  has  been  ascertained  by  appraisement.  The  pro- 
visions of  the  appraisement  law  are  generally  confined 
to  real  estate;  sometimes,  however,  they  embrace  per- 
sonal property.^  After  the  appraisers  liave  been  ap- 
pointed in  the  manner  provided  by  statute,  they  must 
proceed  to  view  the  property  to  be  sold.*     They  must 

1  Merritt  v.  Borden,  3  Law  Gaz.  348;  2  Disn.  503;  Code  Civ.  Proo.  Ohio, 
sec.  433;  Code  f!iv.  Proc.  Kan.,  seca.  453i-455. 

2  Code  Iowa,  sec.  3100. 

» Creditors  v.  Search,  4  West  L.  M.  319. 
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value  the  whole  property,  making  jio  deduction  for 
mortgages  or  other  encumbrances/  but  excluding  from 
their  valuation  any  annual  crops  then  growing  or  being 
on  the  premises.^  In  other  states,  the  encumbrances 
must  be  considered.  Thus  in  Nebraska,  the  statute 
commands  the  appraisers  to  "deduct  from  the  real 
value  of  the  lands  and  tenements  levied  on  the  amount 
of  all  liens  and  encumbrances  for  taxes  or  otherwise, 
prior  to  the  lien  of  the  judgment  under  which  the  exe- 
cution is  levied,  and  to  be  determined  as  hereinafter 
provided,  and  which  liens  and  encumbrances  shall  be 
specifically  enumerated,  and  the  sum  remaining  shall  be 
the  real  value  of  the  interest  therein  of  the  persons  or 
corporations  against  whom  the  execution  is  levied." 
"  Tax  deeds  are  not  liens  or  encumbrances,  within  the 
meaning  of  the  statute.  A  party  claiming  title  under 
a  tax  deed,  and  for  the  time  being  at  least,  must  rely 
upon  his  title."*  It  is  not  sufficient  to  estimate  or 
appraise  "  the  interest  of  the  defendant"  in  the  real 
property.  The  property  must  be  appraised  at  its  value 
in  money,  and  the  liens  then  deducted,  each  lien  being 
specifically  enumerated.*  In  Indiana,  either  party  may 
furnish  the  sheriff  with  a  list  of  liens  and  encumbrances, 
with  the  nature  and  amount  of  each.  The  sherifi"  must 
furnish  the  appraisers  with  a  schedule  of  the  property 
levied  upon,  with  the  encumbrances  made  known  to 
liim ;  and  they  must  set  opposite  to  each  parcel  its  cash 
value,  deducting  liens  and  encumbrances.  Property 
was  appraised  at  eleven  hundred  dollars  without  notic- 
ing encumbrances  thereon  amounting  to  two  thousand 
five  hundred  dollars.  The  return  of  the  appraisers  had 
certified  that  "this  appraisement  is  made  upon  the  sup- 

1  Baird  v.  Kirtland,  8  Ohio,  21.  °  Sessions  v.  Irwin,  8  Neb.  5. 

» CassiUy  v.  Rhodes,  12  Ohio,  88.       ♦  Roaenfield  v.  Chada,  10  Neb.  421. 
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position  that  the  title  is  clear  of  encutabrances,  but  if 
there  are  any  liens?,  they  are  to  be  deducted  from  the 
above  value."  The  property  was  subsequently  sold, 
under  the  execution,  for  one  dollar;  and  the  sale  was 
sought  to  be  sustained  on  the  ground  that  the  sheriff 
had  a  right  to  consider  the  lieus  and  encumbrances.  The 
court,  in  effect,  held  that  the  liens  could  not- be  consid- 
ered unless  specifically  set  forth  in  the  appraisement; 
and  that  the  sale,  being  for  less  than  two  thirds  of  the 
appraised  value,  could  not  be  sustained.^  In  Iowa,  it 
seems  to  be  undecided  whether  the  appraisers  must 
estimate  the  encumbrances,  or  whether  the  party  pur- 
chasing must  do  so  at  his  peril.  Where  an  action  was 
brought  in  equity  to  set  aside  a  sale  "upon  the  ground 
that  the  property  did  not  sell  for  such  sum  as,  added 
to  the  encumbrances,  amounted  to  two  thirds  of  the 
appraised  value,"  it  was  held  that  the  burden  of  proof 
was  on  the  plaintiff;  and  that  "if  it  should  turn  out 
that  the  sale  was  made  for  such  sum,  or  if  it  does  not 
affirmatively  appear  that  it  was  not,  the  sale  must  be 
upheld,  even  if  the  amounts  of  the  encumbrances  were 
not  ascertained  by  any  one" ;  and  further,  that  the  pur- 
chaser was  justified  in  relying  upon  the  public  records 
in  estimating  the  amount  of  the  encumbrances,  though 
it  might  be  shown  that  one  of  the  encumbrances  ap- 
pearing of  record  had  been  partly  satisfied."^ 

The  appraisers  must,  it  has  been  held,  all  concur  in 
the  appraisement,^  and  must  all  reside  in  the  neighbor- 
hood of  the  property  appraised.*  Their  judgment  as 
appraisers  is  conclusive,  and  will  not  be  set  aside  by  the 
court,  unless  it  can  be  impeached  for  fraud  or  mistake.' 

'  Stumph  V.  Reger,  92  Ind.  286.  *  Wooda  v.  Smith,  38  Iowa,  484. 

'  Barber  v.  Tryon,  41  Iowa,  349.  '  Lawrence  v.  Edelen,  6  Bush,  55. 

»  Evans  v.  Landon,  1  Gilm.  307. 
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The  debtor  is  entitled,  if  he  so  requests,  to  have  distinct 
parcels  of  his  real  estate  separately  appraised.'^  Where 
there  are  several  writs  against  the  same  defendant, 
one  appraisement  is  sufficient.^  After  the  appraisement 
is  completed,  th«  appraisers  must  make  their  return 
thereof,  and  deliver  it  to  the  officer  holding  the  exe- 
cution.^ .The  appraisers,  or  some  one  of  them,  may 
not  possess  the  qualifications  prescribed  by  statute. 
■  Whether  this  fact  will  invalidate  the  subsequent  sale 
is  a  question  which  has  been  very  little  considered ;  but 
so  far  as  considered,  the  result  seems  to  be  that  the 
disqualification  is  an  irregularity  merely,  and  is, not  of 
sufficient  gravity  to  render  the  sale  void.*  In  Iowa 
a  defendant  was  permitted  to  redeem  from  a  sherifi"s 
sale,  after  the  statutory  time  for  such  redemption  had 
terminated,  upon  showing  that  one  of  the  appraisers 
lived  thirty -five  miles  distant  from  the  land,  and  was 
.not  a  householder;  and  that  the  lands  were  appraised 
at  less  than  one  half  their  value;  and  were  sold  to  the 
judgment  creditor,  who  still  retained  the  title  acquired 
by  such  sale.^  The  appraisement  laws  are  intended  to 
prevent  the  sacrifice  of  the  defendant's  property.  To 
promote  this  object  they  usually  provide  that  the  sale 
shall  not  be  for  less  than  two  thirds  of  the  appraised 
value  of  the  property.*  As  those  laws  are  for  the  pro- 
tection of  debtors,  they  may  undoubtedly  be  waived 
by  those  for  whose  benefit  they  are  enacted.^      Fre- 

'  Hartshorn  v.  Rider,  3  Law  Gaz.  245. 

2  Douglass  V.  McCoy,  5  Ohio,  522;  Daniels  v.  McBain,  2  Ohio  St.  406. 

^  For  form  of  return,  see  Piatt  v.  Piatt,  9  Ohio,  37. 

*  Hill  V.  Baker,  32  Iowa,  302;  7  Am.  Rep.  193. 

"  Woods  V.  Cochrane,  38  Iowa,  484. 

"  Ohio  Code  Civ.  Proc,  sec.  434;  Kan.  Code  Civ.  Proc,  sees.  453-455; 
Sargent  v.  Pittman,  16  Iowa,  469. 

'  Stockwell  V.  Byrne,  22  Ind.  6;  Desplate  v.  St.  Martin,  17  La.  Ann.  91; 
New  O.  M.  Ins.  Oo.  v.  Bagley,  19  La.  Ann.  89;  Overton  v.  Tozer,  7  Watts,  331. 
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quently  the  waiver  is  made  in  the  contract  by  which  the 
debt  is  created.^  The  phrase  in  a  contract,  "waiving 
the  appraisement  laws,"  is  sufficient  to  deprive  the  con- 
tractor of  all  benefit  of  appraisement.^  If  a  note  and 
mortgage  are  executed,  the  latter  containing  a  waiver, 
and  the  former  not,  the  mortgaged  property  may  be 
sold  without  benefit  of  appraisement.^  It  is  not  indis- 
pensable that  the  return  of  the  officer  on  the  execution 
should  show  that  the  property  was  appraised;  for  in 
the  absence  of  all  proof  upon  the  subject,  an  appraise- 
ment will  probably  be  presumed,*  and  may  certainly 
be  established  by  proof  outside  of  the  return.^  The 
defendant  is  entitled, —  1.  To  have  his  property  ap- 
praised prior  to  the  sale;  and  2.  To  have  it  remain 
unsold  unless  some  bid  shall  be  offered  equivalent  to 
two  thirds  of  the  value  of  the  property.  In  the  absence 
of  such  an  appraisement,  or  of  such  a  bid,  the  courts 
have  usually  held  that  the  officer  has  no  power  to  make 
a  sale,  and  therefore,  that  if  he  does  assume  to  sell  and 
convey  the  property,  his  acts  are  so  without  legal  au- 
thority or  support  as  to  be  utterly  void.®     Sometimes 

^  Deam  v.  Morrison,  10  Ind.  367;  Smith  v.  Doggett,  14  Ind.  442;  Baker  v. 
Roberts,  14  lud.  552.  When  the  waiver  is  in  the  contract,  the  judgment  should 
state  that  the  sale  may  be  made  without  appraisement. 

^  Vesey  v.  Reynolds,  14  Ind.  444. 

■''  Harris  v.  Makepeace,  13  Ind.  560. 

*  Evans  v.  Ashby,  22  Ind.  15. 

*  Thurston  v.  Barnes,  10  Ind.  289. 

*  Capital  Bank  v.  Huntoon,  35  Kan.  577;  Brown  v.  Butters,  40  Iowa,  544; 
Heflferlin  v.  Sinsinderfer,  2  Kan.  401;  85  Am.  Deo.  593;  Gantly  v.  Ewiug,  3 
How.  707;  Maple  v.  Nslson,  31  Iowa,  322;  Smith  v.  Cockrill,  6  Wall.  756; 
Harrison  v.  Doe,  2  Blaokf.  1;  Norss  v.  Neal,  2  Ind.  65;  Tyler  v.  Wilkerson,  27 
Ind.  450;  Babcock  u.  Doe,  8  Ind.  110;  Cummings  i).  Pfouts,  13  Ind.  144;  Davis 
V.  Campbell,  12  ind.  192;  Indiana  Central  Railway  Co.  v.  Bradley,  15  Ind.  23; 
Evans  v.  Ashby,  22  Ind.  15;  Fletcher  v.  Holmes,  25  Ind.  458;  Sprott  v.-  Reid, 
3  G.  Greene,  497;  56  Am.  Deo.  549;  Collier  v.  Stanbough,  6  How.  14;  Strouae 
V.  Dreunan,  41  Mo.  289;  Baird  v.  Lent,  8  Watts,  422;  Succession  of  Hiligsberg, 
1  La.  Ann.  340;  Gardner  v.  Sisk,  54  Pa.  St.  506;  Wolf  v.  Payne,  35  Pa.  St.  97: 
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a  difFerent  and  perhaps  a  more  rational  view  has  been 
taken  of  this  question.  Under  this  last  view  the  de- 
fendant who,  without  objection,  suffers  his  property 
to  be  sold  in  violation  of  the  appraisement  laws,  and 
acquiesces  in  such  sale  by  failing  to  take  any  steps  to 
vacate,  or  set  it  aside,  or  to  prevent  its  confirmation,  is 
estopped  by  his  acquiescence,  and  cannot  avoid  the  sale, 
as  against  an  innocent  purchaser  not  a  party  to  the 
suit/  If  property  is  sold  under  several  writs  against 
the  same  defendant,  under  some  of  which  the  officer 
was  authorized  to  proceed  without  appraisement,  the 
sale  will  be  valid,  though  no  appraisement  was  made 
under  the  other  writs.  ^ 

§  S85.  Notifying  Defendant  of  the  Sale. — In  states 
where  no  appraisement  is  required,  the  first  duty  of  the 
officer,  after  the  levy  has  been  made,  is  to  give  notice 
of  the  sale.  In  some  of  the  states  notice  must  be  given 
to  the  defendant,  either  of  the  issuing  of  the  execution 
or  of  the  time  and  place  of  the  sale.^     In  Massachu- 

'  Merritt  v.  Borden,  3  Law  Gaz.  348;  Allen  v.  Parish,  3  Ohio,  188;  Stall  v. 
Maoalester,  9  Ohio,  19;  Crowell  v.  Meconkey,  5  Pa.  St.  168;  Sydnor  v.  Rob- 
erta, 13  Tex.  598;  65  Am.  Deo.  84;  Daniels  v.  McBain,  2  Ohio  St.  406;  Ayres 
V.  Duprey,  27  Tex.  593;  86  Am.  Deo.  657.  See  Wray  «.  Miller,  20  Pa.  St.  Ill; 
Williams  v.  Hickman,  2  Harr.  (Del.)  463. 

2  Shirk  V.  Wilson,  13  Ind.  129;  Clark  v.  Watson,  2  Ind.  399.  In  Mercer  v. 
Doe,  G  Ind.  80,  it  was  held  that  the  appraisement  law  o£  that  state,  enacted  in 
1841,  did  not  apply  to  sales  under  judgments  revived  hy  sdre  facias.  The  gen- 
eral rule,  however,  ia  to  embrace  within  these  laws  all  compulsory  sales, 
whether  made  under  executions,  or  under  decrees  ia  chancery  (Wiles  v.  Bay- 
lor, 1  Ohio,  509),  or  judgments  in  rem  (Crow  v.  State,  23  Ark.  684). 

*  Personal  notice  of  the  sale  must  be  given  to  the  defendant  in  Delaware  and 
Tennessee.  Wolf  v.  Heathers,  4  Harr.  (Del. )  325.  This  notice  must  state  the 
time  and  place  of  the  sale.  Henson  v.  Harris,  5  Sneed,  322.  Leaving  it  at  de- 
fendant's residence  with  some  person  of  discretion  is  a  sufficient  service.  White 
V.  Chesnut,  11  Hamph.  70.  But  posting  on  the  door  of  his  shop,  or  giving  a 
copy  to  a  tenant  in  possession,  is  not.  Richards  v.  Meeks,  11  Humph.  455; 
54  Am.  Dec.  49;  Lafiferty  v.  Conn,  3  Sneed,  221.  The  right  to  object  to  want 
of  notice  may  be  waived  by  participating  in  the  sale,  and  procuring  persons  to 
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setts,  in  proceedings  to  enforce  mechanics'  liens,  or  for 
the  sale  under  execution  of  the  right  of  redeeming 
mortgaged  lands,  the  statute  provides  that  "  the  offi- 
cer shall  give  notice  in  writing  of  the  time  and  place 
of  sale  to  the  debtor,  if  found  within  his  precinct,  thirty 
days  at  least  before  the  sale."  This  statute  is  manda- 
tory. The  notice  must  be  given  to  the  debtor  person- 
ally, and  cannot  be  served  by  leaving  it  at  the  debtor's 
last  and  usual  place  of  abode;  and  if  attempted  to  be  so 
served,  the  sale  is  void.^ 

§  S85  a.    Notice  of  Sale,  General  Keqiiisites  of.  — 

In  most  of  the  states  the  only  notice  of  sale  required  is 
one  intended  for  the  information  of  the  public.  The 
object  of  this  notice  is  too  obvious  to  require  any  de- 
tailed description.  It  is  designed  to  inform  the  gen- 
eral public  of  the  kind  and  character  of  the  property 
to  be  sold ;  of  the  time,  place,  and  terms  of  the  sale ; 
and  of  the  persons  whose  interests  are  about  to  be 
subjected  to  an  involuntary  transfer.  Under  the  gen- 
eral practice,  the  notices  in  use  usually  accomplish  all 
the  purposes  for  which  we  have  said  such  notices  are 
designed.  This  fact  can  hardly  be  said  to  result  from 
the  statutes  upon  the  subject,  for  they  are  usually  very 
vague  in  their  terms,  and  seem  to  require  the  notice  to 
contain  nothing  but  a  description  of  the  property,  and 
a  specification  of  the  time  and  place  of  the  sale.     This 

bid.  Noe  v.  Purohapilo,  5  Yerg.  215.  But  is  not  lost  by  mere  knowledge  of 
or  presence  at  the  sale.  Carney  v.  Carney,  10  Yerg.  491.  In  Tennessee  the 
notice  need  not  be  given  to  a  defendant  when  he  is  not  in  possession.  Crowder 
V.  Sims,  7  Humph.  259;  Christian  v.  Mynatt,  11  Lea,  615.  In  Delaware  the 
notice  must  bo  given  to  the  tenant  on  the  premises,  if  the  defendant  resides  in 
another  county.     Lewis  v.  Woodall,  4  Houst.  543. 

*  Parker  v.  Abbott,  130  Mass.  25.  This  statute  has  since  been  amended 
(Stat.  Mass.  1881,  c.  207,  sec.  1),  so  as  to  permit  the  notice  to  be  left  at  the 
debtor's  last  and  usual  place  of  abode. 
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specification,  in  some  statutes,  is  inferred  rather  than 
expressed.  A  notice  not  designating  the  defendants,^ 
or  naming  but  one  of  them,  is  therefore  sufficient.^  In 
some  of  the  states,  however,  the  names  of  the  plaintiff 
and  defendant  must  be  stated.^  In  New  York  and 
California  the  notice  is  not  required  to  state  anything 
except  the  time  and  place  of  the  sale,  and  a  descrip- 
tion of  the  property  to  be  sold.  It  need,  therefore, 
contain  no  allusion  to  the  parties  or  the  judgment.* 
Under  the  English  chancery  practice,  when  an  estate 
is  directed  to  be  sold,  the  particulars  and  conditions  of 
the  sale  are  prepared  by  the  solicitor  of  the  plaintiff. 
"  They  are  intitulated  in  the  cause,  and  contain  a  gen- 
eral description  of  the  nature  and  situation  of  the  prop- 
erty, in  whose  possession  it  is  or  has  lately  been,  and  of 
the  manner  in  which  it  is  proposed  to  lot  the  same."^ 
After  this,  the  first  advertisement  of  sale  is  prepared, 
and  an  order  obtained  from  the  master  authorizing  its 
publication.  This  notice  does  not  name  any  time  for 
the  sale.  Afterwards  the  master,  upon  notice  to  the 
parties  in  interest,  fixes  the  time  for  the  sale.  A  sec- 
ond notice,  usually  called  the  peremptory  advertise- 
ment, is  then  prepared,  and  is  published  in  the  Gazette 
and  other  newspapers.  Where  chancery  sales  have 
not  been  subjected  to  any  statutory  regulation,  "the 
time  of  advertising,  the  manner  thereof,  and  the  terms 
of  sale  are  all  within  the  discretion  of  the  court  grant- 
ing the  decree,  and  the  officer  must  conform  to  the 
decree,  whatever  it  may  be."  * 

1  Perkins  v.  Spalding,  2  Mich.  157;  Chapman  v.  MorriU,  19  Hun,  318. 

^  Harrison  v.  Cachelin,  35  Mo.  79. 

"  Jackson  v.  Spink,  59  111.  404;  Arnold  v.  Dinsmore,  3  Cold.  235. 

*  Cal.  Code  Civ.  Proc,  sec.  692;  Chapman  v.  Morrill,  19  Hun  318. 

'  ?  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1269  1270. 

«  Gould  V.  Garrison,  48  111.  260. 
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§  285  b.    Notice  of  Sale,  Describing  the  Property. 

—  The  property  ought  to  be  described  in  the  manner 
best  calculated  to  give  notice  to  the  public  of  its  loca- 
tion, extent,  character,  and  value/  In  advertising 
mortgage  sales,  it  has  been  regarded  as  sufficient  and 
proper  to  follow  the  description  of  lands  contained  in 
the  mortgage.^  In  Delaware,  it  seems  to  be  necessary 
for  the  description  of  the  property  to  include  some 
mention  of  the  improvements  thereon,  and  a  sale  was 
set  aside  because  the  notice  did  not  mention  "a  good, 
large  barn,"  on  the  lands  sold.*  In  Nebraska,  where 
lands  were  described  as  "the  north  half  (N.  -^)  of 
the  southwest  quarter  (S.  E.  ^),  section  thirty,"  etc., 
which  were  in  the_  southeast  quarter,  it  was  held  that 
while  "the  abbreviated  number,  in  parenthesis,  was 
correct,  and  possibly  might  have  upheld  the  sale,"  the 
court  was  justified  in  denying  it  confirmation.*  In  a 
notice  of  sale  under  a  trust  deed,  the  premises  to  be 
sold  were  described  as  "lot  No.  99  in  Peter,  Beatty, 
Threlkeld,  and  Deakins's  Addition  to  Georgetown, 
fronting  60  feet  on  Fayette  Street,  and  120  feet  on 
Second  Street,  with  a  two-story  brick  dwelling-house  in 
excellent  repair."  The  lot  was  in  Threlkeld's  Addi- 
tion, not  in  Peter,  Beatty,  Threlkeld,  and  Deakins's 
Addition ;  and  this  mistake  was  claimed  to  be  sufficient 

»  Collier  v.  Vason,  12  Ga.  440;  58  Am.  Dec.  481;  Allen  v.  Cole,  1  Stock. 
286;  59  Am.  Dec.  416;  Merwin  v.  Smith,  1  Green  Ch.  182;  Frazier  v.  Steenrod, 
7  Iowa,  339;  71  Am.  Deo.  447.  Hence  buildings  ought  to  be  described  where 
they  materially  enhance  the  value  of  the  property.  In  re  Wallace,  2  Pitts, 
145.  The  county  need  not  be  mentioned  where  the  description  is  otherwise 
sufficient  to  identify  the  land.  Duncan  v.  Matney,  29  Mo.  368;  77  Am.  Dec. 
575. 

''  Beck  V.  Bank  of  Smyrna,  5  Houst.  120;  Model  L.  H.  Ass'nw.  Boston,  114 
Masa.  133;  Robinson  v.  Mateur  Ass'n,  14  S.  C.  148. 

'  Oldham  v.  Hossenger,  5  Houst.  434. 

*  Helmer  v.  Rehm,  14  Neb.  219. 
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to  avoid  the  sale.  The  court  held  otherwise,  because 
the  reference  to  the  lot  as  being  No.  99,  fronting  on 
Fayette  and  Second  streets,  clearly  showed  where  it 
was;  and  "it  cannot  be  believed  that  any  one  wishing 
to  find  lot  99,  fronting  60  feet  on  Fayette  Street,  and 
120  feet  on  Second  Street,  or  to  purchase,  could  be  for 
one  moment  misguided  by  the  inaccurate  and  palpably 
mistaken  discription  of  its  being  in  Peter,  Beatty, 
Threlkeld,  and  Deakins's  Addition."^  Where  one  of 
three  notices  posted  for  a  sale  of  standing  corn  de- 
scribed it  as  being  in  the  southeast  quarter  of  the 
northeast  quarter  of  a  designated  section,  instead  of  in 
the  southeast  quarter  of  the  northwest  quarter,  the 
mistake  was  adjudged  to  be  immaterial,  because  "there 
can  be  no  doubt,  under  the  evidence,  that  this  would 
have  been  regarded  as  a  mistaken  particular  of  the 
description ;  and  that,  taking  the  whole  notice  together, 
with  the  surrounding  circumstances,  all  persons  read- 
ing the  notice  would  have  been  apprised  with  sufficient 
certainty  of  the  particular  piece  of  corn  that  was  ad- 
vertised to  be  sold."^  A  notice  of  sale  may  refer  to  a 
plat  on  record,  and  will  be  sufficient  if  a  reference  to 
such  plat  will  ascertain  the  premises  intended  to  be 
sold.* 

§  285  0.    Notice  of  Sale,  Designating  the  Time.  — 

The  time  of  the  sale  should,  of  course,  be  stated  in  the 
notice  with  sufficient  accuracy  to  enable  intending  bid- 

'■  Newman  ».  Jackson,  12  Wheat.  570. 

2  Pollard  V.  King,  63  111.  36. 

'  Fitzpatrick  v.  Fitzpatrick,  6  R.  I.  64;  75  Am.  Dec.  681.  In  this  case,  the 
description  was  "  a  lot  of  land  with  the  buildings  and  improvements  thereon, 
situate  in  the  northerly  part  of  the  city  of  Providence,  being  lot  of  land  num- 
bered 10,  on  the  plat  of  the  land  of  Samuel  Whelden,  surveyed  and  platted:  by 
H.  F.  Walling,  July  7,  1845."  The  plat  was  recorded. 
Vol.  H.— 60 
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•ders  to  know  when  to  be  present.  A  mistake  in 
;naming  the  day  may  be  so  obvious  as  to  permit  no  rea- 
sonable doubt  of  the  time  intended.  If  so,  the  purpose 
of  the  notice  is  accompUshed,  and  the  advertisement 
is  sufficient  in  this  respect.^  As  each  day  consists  of 
twenty-foui"  hours,  the  majority  of  which  could  not  be 
regarded  as  appropriate  for  business  of  this  character, 
a  notice  is  insufficient  which  merely  names  the  day 
proposed  for  the  sale.^  The  notice  may  undertake  to 
name  the  day  of  the  week  as  well  as  of  the  month, 
and  the  two  days  named  may  not  correspond,  as  where 
T'riday,  the  17th,  is  designated,  when  Friday,  in  fact, 
falls  on  the  16th.  In  that  event,  doubt  would  un- 
doubtedly exist  in  the  minds  of  all  readers  of  the 
notice,  as  to  whether  the  sale  would  be  held  on  the 
17th  or  on  the  Friday  preceding  that  day.  Hence 
the  notice  has  been  treated  as  ineffectual,  because 
intending  bidders  "  would  be  deterred  by  such  a 
blunder."^  The  hour  at  which  the  sale  is  to  take  place 
should  be  stated,  or  when  that  is  not  done,  certain 
business  hours  must  be  mentioned,  between  which  the 
sale  will  be  made.*  It  would  seem  that  the  notice 
ought  to  name  the  very  hour  at  which  the  sale  will 
commence,  so  that  persons  having  any  inclination  to 
attend  will  not  be  deterred  from  doing  so  by  the 
fact  that  they  might  be  kept  waiting  during  all  the 
business  hours  of  the  day.     The  authorities,  however, 

1  Mowry  v.  Sanborn,  08  N.  Y.  153;  Gray  v.  Shaw,  14  Mo.  341;  Chandler  v. 
Cook,  2  McAr.  176;  Jensen  v.  Weinlander,  25  Wis.  477.  In  this  ease  a  notice 
dated  September  15,  1861,  stated  that  the  sale  would  take  place  on  December 
6,  1761.     See  Fenuer  v.  Tucker,  6  R.  I.  551. 

2  Trustees  v.  Snell,  19  111.  156;  08  Am.  Dec.  586. 

»  Wellman  v.  Lawrence,  15  Mass.  326;  Thayer  v.  Roberts,  44  Me.  247; 
Thacker  v.  Tracy,  8  Mo.  App.  315. 

*  Trustees  w.  Snell,  19  111.  156;  68  Am.  Dec.  586. 
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sustain  notices  wliicli  declare  that  the  sale  will  be  made 
between  certain  designated  hours,  provided  that  both 
hours  are  in  the  business  part  of  the  day.^  It  has  also 
been  held  that  if  the  statute  designates  the  hours  be- 
tween which  a  sale  may  be  made,  they  need  not  be 
mentioned  in  the  notice  of  sale.^ 

§  285  d.    Notice  of  Sale,  Designating  the  Place.  — 

That  the  notice  must  inform  intending  purchasers  and 
others  interested  in  the  sale  with  reasonable  certainty 
where  it  will  be  held,  is  obvious.  It  would  be  a  vain 
act'  to  give  notice  that  certain  property  would,  at  a 
time  named,  be  exposed  to  sale  at  public  auction,  and 
yet  leave  the  public  in  ignorance  of  the  place  where 
their  presence  would  give  them  the  privilege  of  bid- 
ding at  such  sale.''  "  The  omission  of  the  place  of  sale 
therefrom  entirely  destroys  the  value  of  the  notice; 
and  a  sale  made  pursuant  to  such  defective  notice  has 
no  greater  validity  than  a  sale  made  without  the  pub- 
lication of  any  notice  whatever."*  The  naming  in  the 
notice  of  an  impossible  or  non-existent  place  is  equiv- 
alent to  not  attempting  to  name  any  place.*  The 
question  of  most  difficulty  in  connection  with  this  sub- 
ject is  what  degree  of  precision  must  be  employed  in 
designating  a  place  of  sale.  We  apprehend  that  the 
answer  must  be,  that  the  precise  spot  need  not  be  pointed 
out;  that  the  notice  will  be  sufficient  if  it  designates 
the  place  with  such  certainty  that  any  person  exhibit- 

'  Cox  V.  Halsted,  2  N.  J.  Eq.  311,  "  between  the  hours  of  twelve  and  five 
o'clock  in  the  afternoon";  Burr  «.  Borden,  61  111.  388,  "  between  the  hours  of 
nine  A.  M.  and  four  P.  M."    Northrop  v.  Cooper,  23  Kan.  432. 

^Evausw.  Robberaon,  92  Mo.  192. 

'  Barnett  v:  Denniaton,  5  Johna.  Ch.  35. 

*  Blodgett  V.  Hitt,  29  Wia.  179. 

*  Bottineau  v.  Mtna,  Life  Ins.  Co.,  31  Minn.  125. 
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ing  any  interest  in  the  matter  would  have  no  difficulty 
in  participating  in  the  sale.  A  notice  specifying  "  the 
court-house  in  the  city  of  St.  Paul  "  as  the  place  of 
sale  was  criticised  on  the  ground  that  there  might 
be  many  parts  and  apartments  of  the  court-house,  and 
no  one  could  know,  from  the  notice,  in  which  of  them 
the  sale  would  be  held.  But  the  court  held  the  no- 
tice sujfficiently  definite,  in  the  absence  of  any  evidence 
of  any  secrecy  and  unfairness  in  the  sale,  or  of  any  em- 
barrassment experienced  by  any  one  in  finding  where  it 
was  being  conducted.^  A  notice  that  a  sale  of  certain 
mortgaged  premises  would  be  held  "  in  the  town  of  St. 
Joseph "  was  sustained,  it  appearing  that  the  town  con- 
tained only  about  five  hundred  inhabitants;  that  the 
chief  business  of  the  town  was  limited  to  two  blocks; 
that  the  sale  was  made  on  the  mortgaged  premises,  adja- 
cent to  these  blocks,  and  was  well  attended.^  A  notice 
declaring  that  a  sale  would  take  place  "  at  the  court- 
house door  in  the  town  of  Hillsboro  "  (without  naming 
the  county)  is  sufficient  if  it  describes  the  lands  and 
states  the  county  in  which  they  are  situate,  Hills- 
boro being  in  fact  the  county  seat  of  such  county.^  If 
by  common  usage  the  rotunda  of  the  city  hall  proper 
is  established  as  the  place  for  foreclosure  sales,  a  notice 
that  such  a  sale  would  be  held  "at  the  city  hall  in 
the  city  of  New  York  "  is  sufficiently  definite  with  re- 
spect to  place.*  If  a  mortgage  provides  that  any  sale 
made  thereunder  shall  be  "at  the  north  door  of  the 
court-house  in  the  city  of  Chicago,"  the  destruction  of 
such   court-house  by  fire  will  justify  the  holding  of 

•  Golcher  v.  Brisbin,  20  Minn.  453. 

2  Beatie  v.  Butler,  21  Mo.  313;  64  Am.  Deo.  224. 
«  Powers  V.  Kueckhoff,  41  Mo.  425;  97  Am.  Dec.  281. 

*  Hornby  v.  Cramer,  12  How.  Pr.  490. 
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such  sale  at  the  door  of  another  building,  for  the  time 
being  used  as  the  court-house.^ 

§  285  e.    Publication  of  Notice  of  Sale — In  the 

case  of  personal  property,  the  notice  is  usually  required 
to  be  posted  in  a  specified  number  of  public  places. 
When  real  estate  is  to  be  sold,  a  similar  posting  is 
made,  and  the  notice  is  published  for  a  stated  period  in 
some  newspaper.^  If  this  newspaper  is  published  on 
Sunday,  the  insertion  of  the  notice  therein  is  a  nullity, 
because  "  it  would  be  a  perversion  of  all  principle  to 
permit  a  sheriff  to  aid  in  the  violation  of  a  statute  by 
employing  the  violator  to  publish  legal  notices;  for  we 
should  then  have  the  singular  anomaly  of  the  chief 
ministerial  officer  of  the  couiity  encouraging  the  viola- 
iton  of  a  law  which  it  is  his  sworn  duty  to  enforce.* 
Notice  of  sales  under  two  or  more  writs  may  be 
embraced  in  the  same  advertisement.*  Where  the  law 
requires  notice  to  be  given  for  two  or  more  successive 
weeks,  a  difference  of  opinion  has  arisen  whether  seven 
days  must  be  given  as  a  week's  notice.  Thus  in 
Illinois,  where  a  statute  provided  notice  to  be  given  for 
three  weeks,  an  advertisement  published  in  three  dif- 

'  Waller  v.  Arnold,  71  111.  350;  Wilhelm  v.  Schmidt,  84  111.  183. 

2  An  advertising  sheet  is  not  a  newspaper.  Tyler  v.  Bowen,  1  Pittsb.  Rep. 
225;  Kratz's  Appeal,  21  Leg.  Int.  4. 

'  Shaw  V.  Williams,  87  Ind.  158;  44  Am.  Rep.  756;  Smith  v.  Wilcox,  24 
N.  Y.  353;  82  Am.  Dec.  302;  Scammoa  v.  City  of  Chicago,  40  111.  146. 

*  Where  an  officer  has  several  writs  fai  his  hands,  it  is  his  duty  to  include 
all  in  one  advertisement  and  sale.  This  rule  has  been  applied  even  where 
some  of  the  writs  authorized  a  cash,  and  others  a  credit,  sale.  Southard  v. 
Pope,  9  B.  Mon.  263;  Locke  v.  Coleman,  4  B.  Mon.  315.  In  Indiana,  where  some 
of  the  writs  authorized  a  sale  without  the  benefit  of  appraisement,  and  others 
did  not  so  authorize,  the  court  held  the  officer  ought  to  sell  separately,  first 
pfoceeding  under  the  senior  writ.  Harrison  v.  Stipp,  8  Blackf.  455.  An  offi- 
cer having  advertised  under  one  execution  is  not  authorized  to  sell  under  that 
and  others.  Mascraft  v.  Van  Antwerp,  3  Cow.  334;  Brewster  v.  Cropsey,  4 
How.  Pr.  220;  Husted  v.  Dakin,  17  Abb.  Pr.  150. 
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ferent  weeks,  but  for  a  less  period  than  twenty-one 
days,  was  sustained.'  Similar  decisions  have  been 
made  in  other  states."  A  majority  of  the  cases  upon 
this  subject  sustains  a  contrary  view,  and  shows  that 
the  statute  requiring  notice  for  three  weeks  cannot  be 
satisfied  by  a  publication  for  less  than  twenty-one  days.^ 
By  publication  for  twenty-one  days,  we  mean  that  at 
least  twenty-one  days  must  intervene  between  the  first 
publication  of  the  notice  and  the  day  of  the  sale.  In 
South  Carolina,  it  has  been  decided  that,  in  counting 
time,  the  first  day  of  the  publication  and  the  day  of  the 
sale  may  both  be  included,  upon  the  principle  that  a 
day  may  be  excluded  or  included,  as  may  be  necessary, 
in  order  to  support  a  deed.*  In  other  states,  the  com- 
putation is  made  by  including  the  day  on  which  the 
notice  was  first  published  and  excluding  the  day  of 
sale.  Hence  if  one  week's  publication  of  the  notice  is 
required,  the  publication  may  begin  on  the  first  day  of 
the  month  and  the  sale  take  place  on  the  eighth.^ 

§  286.  The  Effect  of  Sales  where  the  Notice  is  not 
l*roperly  Given. — An  objection  to  the  form  of  a  notice 

1  Pearson  v.  Bradly,  48  HL  250. 

2  Morrow  v.  Weed,  4  Iowa,  77;  66  Am.  Dec.  122;  Garrett  v.  Moss,  20  111. 
554;  Wniiams  v.  Moore,  1  T.  &  H.  Pr.  996;  Oloott  v.  Eobmson,  21  N.  Y.  150; 
Wood  V.  Moorehouse,  45  N.  Y.  369. 

=  Boyd  V.  McFarlin,  58  Ga.  208;  Meredith  v.  Chancey,  59  Ind.  466;  Bacon 
V.  Kennedy,  58  Mich.  329;  Smith  v.  Howies,  85  Ind.  264;  Francis  v.  Norris,  2 
Miles,  150;  In  re  Wallace,  2  Pittsb.  Rep.  145;  Oloott  v.  Robinson,  20  Barb. 
148,  reversed  in  21  N.  Y.  150;  78  Am.  Deo.  126;  In  re  North  Whitehall  Town- 
ship, 47  Pa.  St.  156;  Early  v.  Doe,  16  How.  610;  Wallace's  Estate,  7  Pittsb. 
L.  J.  401.  In  Kansas,  the  publication  of  the  notice  of  sale  must  commence 
thirty  days  before  the  sale,  and  be  inserted  in  each  issue  of  the  paper  in  which 
it  is  made.     McCurdy  v.  Baker,  11  Kan.  Ill;  Whitaker  v.  Beach,  12  Kan.  492. 

*  Manning  v.  Dove,  10  Rich.  395;  Williamson  v.  Farron,  1  Bail.  611;  21 
Am.  Deo.  492. 

^  Worley  v.  Naylor,  6  Minn.  192;  Hagerman  w.  Ohio  B.  &  S.  Ass'n,  25  Ohio 
St.  186. 
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can  only  be  made  by  the  defendant,  and  cannot  be  suc- 
cessfully urged  by  him,  unless  he  proceeds  to  take  ad- 
vantage of  it  without  any  unnecessary  delay.-'  The 
notice  of  the  sale,  being  for  the  benefit  of  the  defendant, 
may  be  waived  by  him.^  There  may,  however,  be 
instances  in  which  his  creditors  are  prejudiced  by 
the  waiver,  and  in  which  they  may,  probably  by  pro- 
ceeding in  some  appropriate  method,  avoid  or  vacate 
the  sale.*  If  the  defendant,  being  the  owner  of  the 
only  newspaper  in  the  county,  refuses  to  permit  the 
publication  in  it  of  a  notice  of  the  sale  of  his  property, 
the  sheriff  may  give  notice  by  handbills,  ■  and  the  de- 
fendant is  estopped  from  urging  that  publication  of  no- 
tice of  the  sale  was  not  made  as  required  by  statute.* 
No  doubt  the  proper  method,  in  nearly  all  the  states, 
of  taking  advantage  of  an  insuflScient  notice,  or  of  the 
absence  of  all  notice,  is  by  some  motion  or  proceeding 
to  prevent  or  to  vacate  the  sale.  In  California  a  sale 
will  not  be  set  aside  because  the  sheriff  gave  no  notice.* 
The  remedy  of  the  defendant  is  by  action  against  the 
officer  to  recover  such  damages  as  he  ma,y  have  sus- 
tained. In  other  states  the  rule  is  different  from  that 
established  in  California,  and  sales  are  vacated  or  re- 
fused confirmation  where  proper  notice  has  not  been 

1  McCormiok  v.  Wheeler,  36  111.  114;  85  Am.  Deo.  388;  Swiggart  v.  Harber, 
4  Scam.  364;  39  Am.  Dec.  418;  Rigg  v.  Cook,  4  Gilm.  336;  46  Am.  Deo.  462; 
Phillips  V.  Coffee,  17  111.  157;  63  Am.  Dec.  357. 

^  Shamburger  v.  Kennedy,  1  Dev.  1;  Burroughs  v.  Wright,  16  Vt.  619;  Hun- 
ger V.  Fletcher,  2  Vt.  524.  Notice  of  sale  is  waived  by  knowingly  accepting  a 
part  of  the  proceeds  of  such  sale.     Huffman  v.  Gaines,  47  Ark.  226. 

^  Succession  of  Hiligsberg,  1  La.  Ann.  340;  Gibbs  v.  Neely,  7  Watts,  305. 
In  Louisiana,  if  dotal  property  is  to  be  sold  under  execution,  the  notice  of  the 
sale  is  indispensable  to  divest  the  title  of  the 'wife.  It  cannot  be  waived.  Es- 
neault  v.  Cooley,  16  La.  Ann.  165. 

'  Walton  V.  Harris,  73  Mo.  489. 

»  Smith  V.  Randall,  6  Cal.  47;  65  Am.  Dec.  475. 
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given. ^  But  where  no  notice  to  prevent  or  vacate  the 
sale  is  interposed,  the  question  must  be  determined 
whether  the  want  of  notice  will  affect  the  validity  of 
the  sale  in  collateral  proceedings.  In  Tennessee  the 
statute  concerning  sales  under  execution  declares  that 
sales  made  without  complying  with  its  provisions  shall 
be  void.  Under  this  statute,  the  neglect  to  give  per- 
sonal notice  to  the  defendant,  or  the  neglect  to  give 
sufficient  public  notice  of  the  sale,  must  necessarily 
render  it  void.^  Absence  of  or  defects  in  a  notice  of 
sale  may  justly  be  given  a  different  effect  in  execu- 
tion than  in  judicial  sales.  The  latter  take  place  under 
the  authority  and  supervision  of  the  court;  the  sale 
itself  is  conditional  upon  the  subsequent  approval  of 
the  court;  the  proceedings,  including  those  taken  to 
give  notice  of  the  sale,  are  reported  to  the  court,  where 
they  may  be  inspected  by  all  persons,  whether  inter- 
ested in  the  property  or  not;  and  finally,  any  person 
interested  may  resist  the  confirmation  on  account  of 
any  irregularity  in  the  notice  of  the  sale.  The  order 
of  confirmation  is  always  in  efiect,  and  often  in  terms, 
an  adjudication  that  the  sale  has  been  properly  and 
fairly  conducted,  and  is  free  from  any  material  irregu- 
larity. Therefore,  we  should  expect  the  tendency  to  re- 
gard the  want  of  a  proper  notice  as  not  fatal  to  the  sale, 
when  urged  collaterally,  to  be  stronger  in  the  case  of 
judicial  than  in  that  of  execution  sales.  Precisely  the 
converse  of  this  is  true.     In   several  of  the   states, 

>  Wheatley  v.  Terry,  6  Kan,  427;  Mechanics'  Bank  u.  Pitt,  44  Mo.  364; 
Kellogg  V.  Howell,  62  Barb.  280;  Wells  v.  Pfeiffer,  4  Yeates,  203;  Burton  v. 
Wolfe,  4  Harr.  (Del.)  221;  Ray  v.  Stobbs,  28  Mo.  35;  Bailey  v.  Bailey,  9  Rich. 
Eq.  392;  Glenn  «.  Wootten,  3  Md.  Ch.  514;  Helmer  v.  Rehm,  14  Neb.  219; 
Reynolds  v.  Wilson,  15  lU.  394;  60  Am.  Dec.  753. 

2  Lafferty  v.  Conn,  3  Sneed,  221;  Loyd  v.  Anglin,  7  Yerg.  428;  Trott  v.  Mo- 
Gavock,  1  Yerg.  469;  Prater  v.  MoDonough,  7  Lea,  670. 
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judicial  sales  have  been  treated  as  invalid  because 
not  supported  by  a  proper  notice,^  while  in  others 
the  more  reasonable  rule  is  maintained  that  the  ex- 
istence and  sufficiency  of  the  notice  are  legitimate 
subjects  of  inquiry  when  the  sale  is  reported  for 
C(*ifirmation,  but  not  afterwards.^  Concerning  exe- 
cution  sales,  on  the  other  hand,  and  in  the  absence  of 
any  statute  establishing  a  rule  upon  the  subject,  there 
are  some  dicta  *  and  a  few  decisions  *  indicating  that  the 
existence  of  a  notice  of  sale  is  essential  to  its  validity. 
But  a  very  decided  preponderance  of  the  authorities 
maintains  this  proposition:  that  the  statutes  requiring 
notice  of  the  sale  to  be  given  are  directory  merely,  and 
that  the  failure  to  give  such  notice  cannot  avoid  the 
sale  against  any  purchaser  not  himself  in  fault.^     This 

'■  Thomas  v.  Le  Baron,  8  Met.  363;  Curley's  Suceesaion,  18  La.  Ann.  728; 
Blodgett  V.  Hitt,  29  Wis.  169;  Montour  v.  Purdy,  11  Minn.  384;  Gernon  v. 
Bestic'.!,  15  La.  Ann.  697;  Hobart  v.  Upton,  2  Saw.  C.  C.  302. 

2  Morrow  v.  Weed,  7  Iowa,  77;  66  Am.  Dec.  122;  Woodhull  v.  Little,  102 
N.  Y.  165;  Little  v.  Sennett,  7  Iowa,  324;  Minor  v.  Selectman,  4  Smedes  &  M. 
602;  Fil33  !).*Harrisoii,  29  Ark.  307;  Bland  v.  Muncaster,  24  Miss.  62;  57  Am. 
Deo.  162;  Hanks  v.  Neal,  44  Miss.  212;  McNair  v.  Hunt,  5  Mo.  301;  Cooley 
V.  Wihon,  42  Iowa,  428;  Hudgens  v.  Jackson,  51  Ala.  514;  Moffatt  v.  Moffatt, 
69  111.  641. 

3  Hughes  V.  Watt,  26  Ark.  228;  Collins  v.  Smith,  57  Wis.  284. 
*  Henderson  v.  Hays,  41  N.  J.  L.  387. 

°  Rounsaville  v.  Hazen,  33  Kan.  71;  Frink  ».  Roe,  70  Cal.  302;  Huffman  «. 
Gaines,  47  Ark.  220;  Stewart  v.  Pettigrew,  28  Ark.  372;  Dula  v.  Seagle,  98 
N.  C.  458;  Mitchell  v.  Nodaway  County,  80  Mo.  257;  Ware  v.  Bradford,  2  Ala. 
676;  33  Am.  Dec.  427;  Hendrickaon  v.  St.  Louis  etc.  R.  R.  Co.,  34  Mo.  188;  84 
Am.  Dec.  70;  Brooks  ».  Rooney,  11  Ga.  423;  56  Am.  Dec.  430;  Hobainu.  Murphy, 
20  Mo.  447;  64  Am.  Dec.  194;  Lawrence  v.  Speed,  2  Bibb,  401;  Wright  v.  Spen- 
cer, 1  Stew.  576;  18  Am.  Dec.  76;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  208;  Ware 
V.  Bradford,  2  Ala.  676;  36  Am.  Dec.  427;  Whittaker  v.  Sumner,  7  Pick.  551; 
Ojgood  V.  Blackmore,  59  III.  261;  McEutire  v.  Durham,  7  Ired.  151;  45  Am. 
Dec.  512;  Armstrong  v.  Jackson,  1  Blackf.  210;  12  Am.  Dec.  225;  Maddox 
■u.  Sullivan,  2  Rich.  Eq.  4;  44  Am.  Dec.  234;  Lenox  v.  Clark,  52  Mo.  115; 
Natchez  v.  Minor,  10  Smedes  &  M.  246;  Curd  v.  Lackland,  49  Mo.  451;  Dra- 
per V.  Bryson,  17  Mo.  71;  57  Am.  Dec.  257;  Minor  v.  Natchez,  4  Smedes  &  M. 
602;  43  Am.  Dec.  488;  Wallace  v.  The  Trustees,  52  Ga.  164;  Hanks  v.  Neal,  44 
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rule  has  been  applied  in  cases  where  the  purchaser  was 
aware  of  the  deficiency  of  the  notice/  and  seems  to  be 
applicable  in  all  cases  in  which  the  absence  of  the  notice 
was  not  occasioned  by  some  fraud  or  collusion  of  which 
the  purchaser  had  knowledge,  or  in  which  he  partici- 
pated.^ In  New  York  the  absence  of  notice  does  rtot 
defeat  a  sale  at  which  the  plaintiff  is  the  purchaser.^ 
The  recital  in  the  deed  to  that  eflfect  is  prima  facie 
evidence  that  a  notice  was  given.*  If  not  shown  by 
the  deed  or  return,  the  notice  may  be  proved  by  parol.^ 

§  287.  Of  the  Time  for  the  Sale. — The  time  chosen 
for  a  sale  must  not  be  on  Sunday.  It  may  be  on  a 
non-judicial  day,  for  it  is  not  a  judicial  act.*  The  hour 
selected  should  not  be  earlier  than  nine  o'clock  in  the 
morning,  nor  later  than  sunset.  If  the  sale  cannot  be 
completed  by  sunset,  it  should  be  adjourned  to  the 
next  day  by  proclamation,  made  in  the  presence  of  the 
persons  in  attendance.^  We  have  already  seen  that 
the  statutes  directing  notice  of  sale  to  be  given  are 

Miss.  212;  Wac3e  v.  Saunders,  70  N.  C.  270;  Meaner  v.  Hamilton,  27  Pa.  St. 
137;  Ihulsmeyer  v.  Jones,  .37  Tex.  560;  Osborne  v.  Kerr,  17  U.  0.  Q.  B.  134; 
Leo  V.  Howes,  30  U.  C.  Q.  B.  292;  Jackson  v.  Spink,  59  HI.  404;  4  Ch.  L.  N. 
S09;  Polkrd  v.  King,  63  111.  36. 

1  Hendrick  v.  Davis,  27  Ga.  167;  73  Am.  Deo.  726;  Johnson  v.  Reese,  28 
Ga.  353;  Harvey  v.  Fisk,  9  Cal.  93. 

^Draper  v.  Bryson,  17  Mo.  71;  57  Am.  Dec.  257;  Lawrence  v.  Speed,  2 
Bibb,  401;  Webber  v.  Cox,  6  B.  Mon.  110;  17  Am.  Deo.  127;  Brooks  v.  Rooney, 
11  Ga.  423;  56  Am.  Dec.  430;  White  v.  Crokhite,  35  Ind.  483. 

"  Wood  V.  Morehouse,  45  N.  Y.  368;  1  Lans.  405.  The  rule  waa  said  to  be 
otherwise  as  to  the  plaintiff  in  Collins  v.  Smith,  57  Wis.  284,  and  in  Dula  v. 
Seagle,  93  N.  C.  458;  but  in|the  Wisconsin  case  the  question  arose  on  a  motion 
to  vacate  the  judgment,  and  in  the  North  Carolina  case  it'  did  not  arise  at  all. 

*  Simmons  v.  McKissick,  6  Humph.  259. 

^  Doe  V.  Lane,  3  Smedes  &  M.  763.  Penalties  are  imposed  by  statute  in 
many  of  the  states  against  any  person  who  shall  take  down  or  deface  notices  of 
sale.     Murphy  v.  Tritt,  44  Barb.  189. 

«  King  V.  Piatt,  37  N.  Y.  155;  Crabtree  v.  Whiteselle,  65  Tex.  111. 

'  Crocker  on  Sheriffs,  sec.  468. 
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directory  merely,  and  that  the  absence  of  notice  does 
not  render  a  sale  void.^  A  sale  on  a  day  different 
from  that  specified  in  the  notice  is,  in  legal  effect,  a 
sale  without  notice,  and  ought  in  all  respects  to  be 
treated  as  such.  The  officer  making  such  a  sale,  and 
afterward  discovering  his  error,  will  not  be  compelled 
to  receive  the  purchase-money  and  make  the  convey- 
ance.^ A  sale  advertised  for  an  hour  specified,  as  at 
eleven  o'clock  A.  m.,  may  properly  be  made  at  that 
time  or  at  any  time  within  one  hour  thereafter.  In 
other  words  "  it  is  eleven  o'clock  until  twelve  o'clock."  ^ 
A  sale  on  the  wrong  day  may  be  vacated.*  The  de- 
fendant's right  to  move  for  such  vacation  is  not  waived 
by  his  presence  at  the  sale  and  his  failing  then  to  in- 
terpose any  objection.^  A  sale  for  taxes  on  a  day  not 
named  in  the  notice  is  void.*  In  New  York,  a  sale 
after  sunset  was  held  void."  In  Illinois,  a  sale  at  four 
o'clock  in  the  morning  was  adjudged  to  be  voidable 
only,  and  to  be  capable  of  becoming  unobjectionable 
through  the  defendant's  acquiescence.®  This  rule  cer- 
tainly ought  to  be  recognized  and  enforced  in  all  sales 
made  at  an  improper  time,*  but  not  tainted  with  fraud. 
A  distinction  may  properly  be  made  between  a  sale 

>  §  286. 

2  State  V.  Byrd,  42  Ga.  629. 

1  MoGovern  v.  Union  M.  L.  Ina.  Co.,  109  HI.  151. 

*  MoConnel  v.  Gibson,  12  111.  128;  Wheatley  v.  Terry,  9  Kan.  427. 

^  Humphreys  v.  Browne,  19  La.  Ann.  158. 

^  Conrad  v.  Darden,  4  Yerg.  307. 

'  Caruriok  v.  Myera,  14  Barb.  9.  In  Texas,  a  sale  at  a  time  or  place  other 
than  that  prescribed  by  law  is  void.  Doxey  v.  Bums,  37  Tex.  719;  Grace  v. 
Garnett,  38  Tex.  156. 

»  Rigney  v.  Small,  60  111.  416. 

^  Jackson  v.  Spink,  59  111.  404;  Botsford  v.  O'Comior,  57  III.  72;  Doe  v. 
Woodaon,  1  Hayw.  24.  Bat  King  v.  Cushman,  41  lU.  31,  89  Am.  Dec.  366, 
determined  that  the  sale,  if  to  plaintiff  or  to  a  purchaser  with  notice,  passed 
no  title. 
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not  made  on  the  day  specified  in  the  notice,  or  made  at 
an  improper  hour  of  such  day,  and  a  sale  made  on  a 
day  on  which,  under  the  law,  no  sale  can  properly  be 
made.  In  the  latter  class  of  cases,  as  all  persons  must 
take  notice  of  the  law,  both  the  original  purchaser  and 
all  persons  deraigning  title  from  him  are  presumed  to 
know  that  the  sale  occurred  without  the  authority  of 
law.  Such  sales  have  generally  been  adjudged  void,^ 
unless  reported  to  and  confirmed  by  the  court. "^  It 
is  always  essential  that  a  sale  be  made  under  a  valid, 
subsisting  authority.  A  sale  made  when  such  author- 
ity has  been  destroyed  by  lapse  of  time  will  every- 
where be  treated  as  void.  If  the  statute  under  which 
a  license  to  sell  is  granted  limits  the  operation  of  the 
license  within  a  designated  period,  a  sale  after  the 
expiration  of  that  period  is  a  nullity.^  If  the  statute 
under  which  an  order  of  sale  has  been  granted  is 
repealed,  or  the  court  in  which  it  was  entered  is  abol- 
ished, its  legal  vitality  is  destroyed,  and  it  cannot 
support  a  subsequent  sale.*  The  right  to  make  a  sale 
may  be  suspended  or  destroyed  by  the  property  levied 
upon  coming  into  the  possession  of  a  receiver  acting 
under  authority  of  a  court  of  competent  jurisdiction. 
Though  such  court  will  respect  all  prior  liens,  it  will 
not  suffer  them  to  be  enforced  nor  the  property  taken 
from  the  possession  of  its  oflScer  without  its  permission. 

1  Mayers  v.  Carter,  87  N.  C.  146;  State  v.  Rives,  5  Ired.  297;  Howard  v. 
North,  5  Tex.  290;  51  Am.  Dec.  769. 

'  Brown  V.  Christie,  27  Tex.  75. 

'  Macy  V.  Raymond,  9  Pick.  285;  Marr  v.  Boothby,  19  Me.  150;  Mason  v. 
Ham,  .So  Me.  573;  Williamson  w.  Williamson,  52  Miss.  725.  A  sale  fifteen 
years  after  the  granting  of  the  license  to  sell  was  held  invalid,  in  the  absence  of 
any  expressed  statutory  limit  of  its  operation.  Wellmau  «.  Lawrence,  15 
Mass.  320. 

'  McLaughlin  v.  Janney,  6  Grratt.  609;  Perry  v.  Clarkson,  16  Ohio,  571; 
Bank  V.  Dudley,  2  Pet.  493. 
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Hence  an  execution  sale  of  property  in  the  possession 
of  a  receiver,  though  such  property  was  subject  to  a 
writ  levied  before  this  appointment,  has  been  pro- 
nounced void/ 

§  288.  The  Power  to  Adjourn  a  Sale. — The  officer 
charged  with  the  execution  of  the  writ,  while  he  must 
not  unnecessarily  imperil  the  rights  of  the  plaintiff, 
ought  always  to  seek  to  avoid  the  sacrifice  of  the  prop- 
erty of  the  defendant.  To  prevent  such  a  sacrifice, 
the  officer  is  invested  with  a  very  large  discretion.  In 
the  exercise  of  this  discretion,  he  may  and  ought,  even 
against  the  protest  of  the  plaintiff,  to  adjourn  the  sale, 
or  return  that  the  property  is  unsold  for  want  of  bid- 
ders, whenever  he  sees  that  his  proceeding  with  the 
sale  is  likely  to  operate  as  a  sacrifice  of  the  property 
in  excess  of  that  usually  attendant  on  forced  sales  of 
like  property.^  At  the  common  law,  it  seems  not  to 
have  been  the  duty  or  even  the  privilege  of  the  officer 
to  delay  the  sale  out  of  consideration  for  the  interests 
of  the  defendant,  and  their  sacrifice  seems  to  have  been 
unavoidable,  provided  they  sold  for  sufficient  to  satisfy 
the  writ.  If,  however,  the  officer  "could  not  find  pur- 
chasers for  the  goods  levied,  or  for  enough  of  them  to 
satisfy  the  debt  and  costs,  his  duty  was  to  return  the 
fact  upon  his  process ;  and  if  a  venditioni  exponas  was 
issued  to  him,  he  might  make  the  same  return  to  that, 

1  Walling  V.  Miller,  108  N.  Y.  173;  2  Am.  St.  Rep.  400. 

»  Reynolds  v.  Nye,  1  Freem.  Ch.  462;  McDonald  i).  Neilaon,  2  Cow.  139;  Haw- 
ley  V.  Cramer,  4  Cow.  717;  United  States  v.  Drennen,  1  Hemp.  320;  Jewett  v. 
Guyer,  38  Vt.  209;  Swortzell  v.  Martin,  16  Iowa,  519;  Tinkom  v.  Purdy,  5 
Johns.  345;  Warren  v.  Leland,  9  Maaa.  264;  Conway  v.  Nolte,  11  Mo.  74; 
Aldrich  v.  Wilcox,  10  R.  I.  405;  Lantz  v.  Worthington,  4  Pa.  St.  153;  45  Am. 
Dec.  682;  Strong  v.  Catton,  1  Wis.  471;  Den  v.  Zellers,  2  Halst.  153;  Perkins 
V.  Proud,  62  Barb.  420;  Phelpa  ij.  Conover,  25  111.  309;  Blossom  v.  R.  R.  Co., 
3  Wall.  196;  Kelly  v.  Creen,  63  Pa.  St.  299;  CoUier  v.  Whipple,  13  Wend.  229. 
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since,  if  the  plaintiff  in  execution  was  dissatisfied  witli 
the  return,  he  might  set  up  a  purchaser  of  the  goods 
himself.  If  the  goods  were  sold  at  auction,  it  was  his 
duty,  however,  not  to  allow  them  to  be  sacrificed  for 
want  of  bidders;  and  if  a  small  sum,  in  comparison  with 
their  value,  was  bid  for  them,  he  was  to  keep  them,  and 
return  tbat  he  did  so  for  want  of  buyers,  and  wait  for 
a  venditioni  exponas,  which  in  such  a  case  was  construed 
to  mean,  '  Sell  for  the  best  price  you  can  obtain.'" ^  The 
general  practice  in  Rhode  Island  was  thus  described : 
"The  practice  has  been,  with  officers  charged  with  exe- 
cutions for  good  cause,  to  adjourn  sales  of  property, 
real  or  personal,  levied  upon  by  them,  duly  advertising 
the  change  of  the  time  of  sale,  that  there  may  not  be  a 
failure  far  want  of  buyers.  Such  power  of  adjournment 
was  always  deemed  incidental  to  the  power  to  sell,  the 
whole  of  which  was  intrusted  by  the  execution,  under 
the  law,  to  the  officer.  No  other  order  was  ever  is- 
sued to  him  than  the  execution,  a  venditioni  exponas 
being  wholly  unknown  in  the  simplicitj''  of  our  practice. 
Within  the  limits  of  the  law  the  officer  exercised  his  dis- 
cretion with  regard  to  the  time  of  the  sale ;  and,  as  no 
positive  publication  of  the  necessary  power  of  adjourn- 
ment existed  on  the  statute-book,  adjourned  the  sale 
from  time  to  time  as  the  exigencies  of  the  case  required. 
If  he  could  not,  from  storms  or  accidents,  reach  the  place 
of  sale;  if,  reaching  it,  from  want  of  buyers,  he  could 
not  sell,  or  could  not  sell  except  at  a  great  sacrifice, — in 
fine,  if  from  any  cause  consistently  with,  the  perform- 
ance of  his  general  duty  under  the  execution  the  sale 
could  not  take  place  at  the  time  originally  appointed, 
he  appointed  another  time  at  which  it  might.     Nor 

'  Keynolda  v.  Hoxsie,  6  R.  I.  466;  Leader  v.  Danvera,  1  Boa.  &  P.  359; 
Keightley  v.  Birch,  3  Camp.  621. 
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"was  this  practice  peculiar  to  ourselves;  but  in  other 
states  this  same  incidental  power  was  not  only  pos- 
se&'sed,  but  in  proper  cases  required  to  be  exercised,  by 
sheriffs  charged  with  sales  upon  execution  as  part  of 
their  duty."^  Officers  charged  with  the  duty  of  con- 
ducting chancery,  trustee,  and  other  involuntary  sales 
have  also  a  discretion  to  withdraw  property  after  being 
oiTered  for  sale,  and  to  adjourn  the  sale  from  time  to 
time,  as  may  be  necessary  to  prevent  an  undue  sacri- 
fice of  the  property."  The  sale  may  be  adjourned  to  a 
different  place,  provided  it  is  such  a  place  as  might 
lawfully  have  been  selected  for  the  sale  in  the  first  in- 
stance.^ The  discretion  vested  in  the  officer  to  adjourn 
the  sale  cannot  be  delegated  by  him  to  one  of  the  par- 
ties, nor  to  the  attorney  of  such  party.*  A  contract  to 
exercise  this  official  discretion  in  any  particular  manner 
is  against  public  policy,  and  is  utterly  void.  Neither 
party  has  the  right  to  rely  on  an  agreement  made  by 
the  officer  to  adjourn  the  sale.^  While  the  power  of 
officers  to  adjourn  sales  is  undisputed,  the  courts  have 
not  agreed  on  the  character  of  the  notice  which  must 
be  given  of  the  time  to  which  the  adjournment  is  made. 
On  the  one  side,  it  is  insisted  that  a  new  notice  must 
be  given,  for  the  time  and  in  the  manner  required  in 
the  first  instance.*     On  the  other  side,  the  rule  is  main- 

'  Reynolds  v.  Hoxsie,  6  R.  I.  467;  Wade  v.  Saunders,  70  N.  C.  279;  Russell 
V.  Richards,  11  Me.  371;  26  Am.  Dec.  532;  Aldrich  v.  Grimes,  14  R.  I.  219. 

2  Miller  v.  Law,  10  Rich.  Eq.  320;  Blossom  v.  R.  R.  Co.,  3  Wall.  196;  Kel- 
ley  V.  Israel,  11  Paige,  152;  Richards  v.  Holmes,  18  How.  143;  Hosmer  v.  Sai- 
■  gent,  8  Allen,  97;  85  Am.  Dec.  683;  Dexter?;.  Shepard,  117  Mass.  480. 

'  Richards  v.  Holmes,  18  How.  143;  Tinkom  v.  Purdy,  5  Johns.  345;  Jewett 
V.  Gayer,  38  Vt.  209. 

*  Wolf  V.  Van  Meter,  27  Iowa,  348. 

*  Perkins  v.  Proud,  62  Barb.  420;  Goodale  v.  Holridge,  2  Johns.  193. 

«  Euloe  V.  Miles,  12  Smedes  &  M.'  147;  Thornton  v.  Boydeu,  31  HI.  200; 
Montgomery  v.  Barrow,  19  La.  Ann.  169;  Williams  v.  Barlow,  49  Ga.  530; 
Patten  v.  Stewart,  26  Ind.  395. 
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tained  that  the  oflScer  may  give  notice  by  proclamation, 
made  in  the  presence  and  hearing  of  the  persons  as- 
sembled at  the  time  first  fixed  for  the  sale/  Besides 
making  this  proclamation,  the  officer  usually  affixes  to 
the  posted  notices  the  statement  that  the  sale  has  been 
adjourned  to  a  time  designated.  When  an  adjourn- 
ment is  granted  at  the  request  of  either  of  the  parties 
to  the  action,  it  is  said  that  he  must  bear  aijy  loss 
arising  therefrom,  from  the  depreciation  in  the  value 
of  the  property,  or  otherwise.^  The  officer  conducting 
the  sale,  though  invested  with  a  very  large  discretion 
in  respect  to  adjournments,  is  not  to  exercise  it  in  a 
wanton  or  capricious  manner,  and  is  responsible  for  its 
abuse.^  If,  after  a  bid  is  made,  a  sale  is  adjourned, 
the  bid  is  to  be  treated  as  withdrawn.*  The  power  to 
adjourn  a  sale  does  not  exist  when  the  officer  has  not 
taken  the  steps  necessary  to  authorize  him  to  hold  such 
sa;le.  If  the  notice  of  the  sale  given  by  him  is  defec- 
tive in  being  for  too  short  a  time,  it  cannot  be  vali- 
dated by  postponing  the  sale  to  a  future  time.^ 

§  289.  The  Place  of  Sale  of  Eeal  Estate. — Eeal 
estate  is  usually  sold  at  the  door  of  the  court-house 
of  the  county  in  which  it  is  situated.®  Whenever  the 
place  of  sale  is  fixed  by  statute,  or  by  a  decree,  or  by 
the  notice  of  the  sale,  a  sale  at  any  other  place  is  cer- 

'  Coriel  w.  Ham,  4  G.  Greene,  455;  61  Am.  Dec.  134;  Burd  v.  Dansdale,  2 
Binn.  80;  Luther  v.  McMichael,  6  Humph.  298;  Richards  v.  Holmes,  18  How. 
147;  Russell  ?).  Richards,  UUo.  371;  26  Am.  Dec.  532;  Coxe  v.  Halstead,  1 
Green  Ch.  311;  Allen  v.  Cole,  1  Stock.  286;  59  Am.  Dec.  416;  Dexter  v.  ShepS 
ard,  117  Mass.  480. 

2  Williams  v.  Gartrell,  4  G.  Greene,  287. 

'  Todd  V.  Hoagland,  36  N.  J.  L.  352. 

*  Donaldson  v.  Kerr,  6  Pa.  St.  486. 
'  Sawyer  v.  Wilson,  61  Me.  529. 

*  Smith  V.  Morse,  2  Cal.  524;  Sessions  v.  Peay,  23  Ark.  29, 
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tainly  irregular,  and  ought  not  to  be  enforced  against 
the  objection  of  any  of  the  parties  in  interest.^  This 
irregularity  may  be  waived  by  the  defendant.^  Where 
a  sale  takes  place,  not  at,  but  very  near,  the  place  desig- 
nated, this  is  regarded  as  a  substantial  compliance  with 
the  law.^  .  If  the  county  court-house  ceases,  tempora- 
rily or  otherwise,  to  be  occupied  as  such,  and  the  ses- 
sions of  the  court  are  publicly  held  a;t  a  different  place, 
a  sale  may  probably  be  made  at  this  last-named  place.* 
In  Louisiana,  it  has  been  decided  that  a  change  in  the 
court-house,  made  pending  the  advertisement  of  sale, 
imposes  on  the  officer  the  dyty  of  making  the  sale  at 
the  building  which  happens  to  be  in  use  as  a  court- 
house on  the  day  appointed  for  the  sale."  Sales  made 
at  an  improper  place  are  sometimes  held  to  be  voidable 
merely,  and  to  be  valid  until  set  aside.*  This  seems  to 
be  a  very  reasonable  and  just  view  of  the  question; 
but  it  is  undoubtedly  in  conflict  with  the  majority  of 
the  authorities.'^  Lands  must  always  be  sold  by  an 
officer  of  the  county  in  which  they  are  situate;  other- 
wise the  sale  will  be  void.*  The  place  of  sale  is  also 
generally  required  to  be  in  such  county.     If  So,  a  sale 

'  Talley  v.  Starke,  6  Gratt.  339. 

'  Biggs  V.  Brickell,  68  N.  C.  239. 

'  Patteraon  v.  Reynolds,  19  Ind.  148;  Perkins  v.  Spaulding,  2  Mich.  167. 

*Kane  v.  McCown,  55  Mo.  181;  Longworthy  v.  Featherston,  65  Ga.  165, 
where  a  sale  was  sustained,  on  it  appearing  that  the  oflBoer  first  went  to  the 
site  of  "the  burnt  court-house,  and  the  weather  being  hot,  he  made  proclama- 
tion, and  took  the  crowd  to  a  shade  some  hundred  or  hundred  and  fifty  yards 
off,  in  full  view  of  the  court-house  site,  and  there  sold  the  property.'' 

*  Union  Bank  v.  Smith,  3  La.  Ann.  147. 

6  Street  v.  MoOlerkin,  77  Ala.  580;  Nixon  v.  Cobleigh,  52  111.  387. 

'Howard  v.  North,  5  Tex.  290;  51  Am.  Deo.  769;  Grace  v.  Garnett,  38 
Tex.  159;  Koch  ■».  Bridges,  45  Miss.  247;,  Peters  v.  Caton,  6  Tex.  554;  Brown 
V.  Christie,  27  Tex.  73;  84  Am.  Deo.  607;  Tippett  v.  Mize,  30  Tex.  361;  94 
Am.  Dec.  313;  Sinclair  v.  Stanley,  64  Tex.  67. 

'  Hanby  u.  Tucker,  23  Ga.  132;  68  Am.  Dec.  514;  Treaster  v.  Fleisher,  7 
Watts  &  S.  137;  Morrell  v.  Ingle.  23  Kan.  32. 
Vol.  11.-61 
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in  another  county  is  unauthorized,  and  void.^  If  the 
lands  of  the  defendant  are  situated  partly  in  two  coun- 
ties, a  sale  of  the  whole  by  an  oflScer  of  one  county  is 
good  as  to  the  lands  in  that  county,  and  void  as  to  the 
lands  in  the  other  county.^  This  was  held  to  be  true 
where  an  order  of  sale  issued  for  the  sale  of  a  single 
parcel  of  land  containing  only  forty  acres,  through 
■which  ran  a  stream  forming  the  boundary  line  between 
"two  counties.^  The  statutes  of  Georgia  have  provided 
in  like  cases  that  a  levy  and  sale  of  the  whole  tract 
may  be  made  by  the  sheriff  of  the  county  in  which  the 
defendant  resides.*  After  the  entry  of  the  judgment, 
the  county  may  be  divided,  and  the  lands  of  the  de- 
fendant become  a  part  of  the  new  county.  In  such 
an  event  they  must  be  sold  by  the  officer  of  such  new 
county.^  If,  however,  before  the  division,  a  specific 
lien  has  attached  to  the  property,  and  a  writ  thereafter 
issues  which  requires  no  levy,  but  merely  commands 
the  sheriff  to  sell  the  property  upon  which  the  lien  has 
been  acquired,  the  sale  may  be  made  by  a  sheriff  of  the 
old  county.^  If  the  statute  is  silent  with  respect  to 
the  place  within  the  county  where  the  sale  may  be 
made,  the  officer  may  select  it,  and  his  selection,  unless 
manifestly  unfair  and  unreasonable,  will  not  be  con- 
trolled by  the  courts,  nor  will  it  afford  a  ground  for 

»  Thacher  v.  Devol,  50  Ind.  30. 

2  Ared  v.  Montague,  2(5  Tex.  732;  84  Am.  Deo.  603;  Einley  v.  R.  R.  Co., 
2  Rich.  567;  Mengea  v.  Oyster,  4  Watts  &  S.  20;  39  Am.  Dec.  56;  Holmes  v. 
Taylor,  48  Ind.  169. 

3  Holmes  V.  Taylor,  48  Ind.  169. 

*  Famborougli  v.  Amis,  58  Ga.  519. 

*  Kent  V.  Roberts,  2  Story,  591.  If  the  writ  has  been  levied  before  the 
division  of  the  county,  the  officer  levying  may  make  the  sale.  Lofland  v. 
Ewing,  5  Litt.  42;  15  Am.  Dec.  41. 

6  Tyrrell  c.  Rountree,  7  Pet.  464;  Lofland  v.  Ewing,  5  Litt.  42;  15  Am. 
Dec.  41. 
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vacating  the  sale.     He  may  hold  the  sale  at  his  office, 
though  it  is  distant  twenty  miles  from  the  lands  sold.^ 

§  290.     The  Place  for  Selling  Personalty. — The 

sale  of  personal  property  must  always  take  place  at  or 
near  the  place  where  such  property  is.  Sales  of  prop- 
erty of  this  character  must  undoubtedly  result  in  a 
great  sacrifice  to  the  defendant,  unless  it  can  be  seen 
and  examined  by  the  bidders,  and  can  be  delivered  to 
the  purchasers  on  the  day  of  the  sale.  Hence  the  law 
everywhere  requires  that  personal  property  shall  not 
be  sold  under  execution,  unless  it  is  either  present  at 
the  place  of  the  sale,  or  is  so  near  there  that  it  can  be 
readily  examined  by  the  bidders.^  The  particular 
property  to  be  sold  must  also  be  specified.  Hence  a 
sale  of  thirteen  out  of  a  band  of  twenty-one  sheep, 
without  specifying  which  thirteen,  is  regarded  as  en- 
tirely void.^  There  may  be  instances  in  which  it  is 
not  practicable  to  have  the  property  present  at  the  sale, 
or  in  which  the  character  of  the  property  sold  can 
readily  be  ascertained  without  having  it  in  view  of  the 
bidders.  In  all  such  cases  there  must  necessarily  be 
some  relaxation  of  the  general  rule  ;*  but,  even  in  those 
cases,  the  officer  should  employ  such  means  as  are  in 
his  power  to  give  the  bidders  the  best  opportunities 
which  they  can  have  of  ascertaining  the  nature  and 

1  Howland  v.  Pettey,  15  R.  I.  603. 

2  Kopp  V.  Witmoyer,  43  Pa.  St.  219;  82  Am.  Dec.  561;  Bennett's  B.  I.  Co.'s 
Appeal,  65  Pa.  St.  242;  Smith  v.  Morse,  2  Cal.  524;  Burns  v.  Ray,  18  B.  Mon. 
392.  The  rule  applies  to  the  sale  of  the  moiety,  aa  well  as  to  a  sale  of  the 
whole.     Brown  v.  Lane,  19  Tex.  203. 

^  Waring  v.  Loomis,  4  Barb.  484;  Sheldon  v.  Soper,  14  Johns.  352;  Cresson 
V.  Stout,  17  Johns.  116;  8  Am.  Dec.  373.  If  part  of  the  property  is  present 
and  part  absent,  the  sale  is  valid  as  to  the  portion  present.  Liunendoll  v.  Doe 
14  Johns.  224. 

*  Phillips  V.  Brown,  74  Me.  549. 
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value  of  the  property.  In  a  case  where  a  lot  of  stereo- 
type plates  were  sold,  it  was  shown  that  they  were  not, 
at  the  sale,  removed  from  the  vault  in  which  they  were 
ordinarily  kept.  The  sale  was  sustained  because  im- 
pressions made  from  the  plates  were  exhibited  at  the 
sale,  and  the  vault  was  unlocked,  so  that  the  plates 
could  have  been  examined,  and  because  their  chief 
value  arose,  not  from  the  material  out  of  which  they 
were  made,  but  from  the  books  which  they  were  in- 
tended to  print.^  A  sale  of  personal  property  not 
within  the  view  of  the  bidders  may  be  vacated,^  unless 
its  presence  was  waived  by  the  defendant."  If  neither 
vacated  nor  waived,  it  is,  by  a  decided  preponderance 
of  the  authorities,  declared  to  be  void.*  We  think  the 
more  reasonable  rule  is,  that  such  sales  are  voidable 
only.  "  Many  excellent  reasons,"  said  the  supreme 
court  of  Missouri,  "  may  be  given  why,  ordinarily,  the 
property  should  be  present  when  the  sale  takes  place ; 
but  we  do  not  think  it  would  be  wise  to  declare  that  a 
sale  of  personal  property,  after  a  valid  levy  thereon, 
Avill,  in  all  cases,  even  though  acquiesced  in  by  the 
parties,  be  absolutely  void,  unless  the  property  be 
present  at  the  place  of  sale.     Cases  may  be  imagined 

>■  Bruce  v.  Weatervelt,  2  E.  D.  Smith,  440. 

2  Foster  v.  Mabe,  4  Ala.  402;  37  Am.  Dec.  749. 

'  Gift  V.  Anderson,  5  Humph.  577;  Cook  v.  Timmina,  67  111.  203. 

*  Tibbetts  v.  Jageman,  58  111.  43;  Herod  u.  Hartley,  15  111.  58;  Cresson  v. 
Stout,  17  Johns.  116;  8  Am.  Dec.  373;  Ainsworth  w.  Greenlee,  3  Murph.  470; 
9  Am.  Deo.  615;  Blauton  v.  Morrow,  7  Ired.  Eq.  47;  53  Am.  Dec.  391;  Linnen- 
doU  V.  Doe,  14  Johns.  222;  Gaskill  v.  Aldrioh,  41  Ind.  338;  Baker  v.  Casey,  19 
Mich.  220;  Newman  v.  Hook,  37  Mo.  207;  90  Am.  Dec.  378;  Bakewell  v.  Ells- 
worth, 1  N:  Y.  Leg.  Obs.  346;  Smith  v.  Tritt,  1  Dev,  &  B.  241;  28  Am.  Dee. 
565;  Brown  M.  Pratt,  4  Wis.  513;  65  Am.  Dec.  330;  Gift  v.  Anderson,  5  Humph. 
577;  Collins  v.  Montgomery,  2  Nott  &  MoC.  392;  Bostick  v.  Keizer,  4  J.  J. 
Marsh.  597;  20  Am.  Dec.  237;  Reynolds  v.  Ayre,  Trin.  Term,  New  Brunswick, 
1862;  Murphy?).  Hill,  77  Ind.  129;  Kennedy  v.  Clayton,  29  Ark.  270;  Winfield 
ti.  Adams,  34  Mich.  437;  Rowan  v.  Refeld,  31  Ark.  648. 
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where  such  a  rule  would  not  only  be  without  benefit, 
but  would  be  productive  of  inconvenience  and  positive 
detriment  to  the  parties  interested;  and  we  think  it  a 
much  better  rule  to  declare  such  sales  to  be  voidable 
only  by  the  debtor  in  execution,  for  cause  shown  to 
the  court, , in  a  motion  to  set  aside  the  sale  for  that 
reason."^  For  selling  property  at  an  improper  place, 
officers  have  been  held  responsible  to  the  defendant  as 
trespassers  ab  initio.  Speaking  of  such  a  sale,  the 
supreme  court  of  Vermont  said :  "  The  defendant  de- 
parted from  the  authority  with  which  the  law  clothed 
him,  in  virtue  of  the  execution  which  he  held,  in  mak- 
ing the  sale  at  the  place  where  he  did  make  it.  It  was 
only  by  that  authority  that  he  had  any  right  to  take, 
or  hold,  or  sell,  or  apply  the  avails  of  the  property. 
When  he  did  the  unlawful  act  of  selling  the  property 
at  that  place,  he  lost  the  protection  of  the  execution 
accorded  to  him  by  the  law,  and  the  act  thereupon 
assumed  the  same  legal  character,  and  involved  the 
same  legal  consequences,  as  if  he  had  not  held  the  exe- 
cution." Hence,  though  the  proceeds  of  the  sale  were 
applied  to  the  satisfaction  of  a  valid  judgment  against 
the  defendant,  the  court  refused  to  diminish  the  dam- 
ages to  that  extent,  because  "in  order  to  entitle  the 
officer  to  apply  the  property  in  payment  of  that  judg- 
ment it  was  necessary  for  him  to  make  a  legal  sale 
ofit."^ 

§  S91.  By  Whom  tne  Sale  may  be  Made. — Sales 
under  execution  must  be  made  by  a  sherijff  or  consta- 

'  Eada  V.  Stephens,  63  Mo.  90;  Foster  u.  Mabe,  4  Ala.  402;  37  Am.  Deo. 
749;  Kean  v.  Newell  1  Mo.  754;  14  Am.  Deo.  321;  Hazzard  v.  Burton,  4  Harr. 
(Del.)  62. 

'  Hall  V.  Ray,  40  Vt.  576;  94  Am.  Deo.  440;  Eva^ts^).  Burgess,  48  Vt.  206. 
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ble,  or  by  his  deputy.  An  auctioneer  may  be  em- 
ployed to  cry  the  sale.  If  so,  he  is  employed  by  and 
acts  under  the  immediate  direction  of  the  officer,  who 
must  be  present  at  the  sale.^  If  the  sheriff  is  required 
to  do  any  act  in  person,  the  writ  should  be  directed  to 
him  personally,  mentioning  his  name.  Unless  it  is  so 
directed,  it  may  be  executed  by  a  deputy  or  under- 
sherifl',  as  well  as  by  the  high  sheriff.^  Where  the 
sherifl'  is  interested  in  the  writ,  he  is  disqualified  from 
serving  it.  It  must  then  be  directed  to  the  coroner. 
If  the  sheriff  is  a  party  to  the  judgment  in  name  or  in 
interest,  neither  he  nor  any  of  his  deputies  can  make 
a  valid  levy  or  sale.^  The  officer  who  commences  must 
usually  complete  the  execution  of  the  writ.*  His  term 
of  office  may  expire  after  the  levy  and  before  the 
sale.  This  does  not  terminate  his  authority,  nor  even 
confer  upon  his  successor  power  to  make  the  sale, 
if  the  venditioni  exponas  should  be  directed  to  him.'^ 
By  the  levy  of  the  writ  upon  chattels,  the  officer 
acquires  a  special  property  therein.  This  property 
continues  after  his  removal  from  office,  and  even 
after  his   death.     Hence  a  sale  may  be  made  by  his 

^  Crocker  on  Sheriffs,  sec.  48L 

'Levettv.  Farrar,  Cro.  Eliz.  294;  "Wioev.  Harris,  2  Wash.  (Va.)  126;  Til- 
lotsou  V.  Cheetham,  2  Johns.  63. 

'  CoUaia  v.  McLeod,  8  Ired.  221;  49  Am.  Dec.  376;  Bowen  v.  Jones,  13 
Ired.  25;  55  Am.  Dec.  426;  Riner  v.  Stacy,  8  Humph.  288;  Chambers  v, 
Thomas,  3  A.  K.  Marsh.  536;  May  v.  Walters;  2  McCord,  470;  ante,  §  40. 

*  Lofland  v.  Ewing,  5  Litt.  42;  15  Am.  Dec.  41;  Clark  v.  Pratt,  55  Me.  546; 
Doolittle  V.  Bryan,  14  How.  563;  Miner  v.  Cassat,  2  Ohio  St.  198. 

"  Ryan  v.  Couch,  66  Ala.  244;  Purl  v.  Duvall,  5  Bar.  &  J.  69;  9  Am.  Dec. 
490;  Ayre  v.  Aden,  4  Cro.  Jac.  73;  Gibbes  v.  Mitchell,  2  Bay,  120;  Clerk  v. 
Withers,  6  Mod.  298;  Salk.  322;  Ld.  Raym.  1072;  Cooper  v.  Chitty,  1  Burr. 
34;  1  W.  Black.  69;  Bank  of  Tennessee  v.  Beatty,  3  Sneed,  305;  65  Am.  Deo. 
58.  In  Missouri,  the  levying  officer  may  turn  over  the  writ  to  his  successor, 
or  may  retain  it  and  go  on  with  the  sale.  Kane  v.  McCown,  1  Cent.  L.  J.  114. 
See  mUe,  §  62. 
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executor  or  administrator/  A  levy  on  real  estate 
does  not  vest  any  special  property  in  the  officer. 
Hence  a  venditioni  exponas  issued  after  the  expiration 
of  the  term  of  the  officer  who  made  the  levy  must,  in 
some  states,  be  executed  by  his  successor,  while  in 
others  it  may  be  executed  by  either.^  An  officer  hav- 
ing commenced  to  execute  a  writ  must  complete  it, 
and  cannot  release  himself  from  this  duty  by  handing 
the  writ  over  to  his  successor.^  If,  however,  he  has 
merely  received  the  writ,  and  done  nothing  toward  its 
execution,  he  has  not  acquired  aay  such  special  prop- 
erty as  authorizes  him  to  make  a  levy  and  sale  after 
the  end  of  his  official  term.*  Although  the  sheriff  is 
the  person  designated  by  law  to  execute  the  process 
of  the  court,  another  officer,  or  even  a  person  who  has 
no  official  capacity,  may  be  appointed  by  the  court  to 
make  a  sale  to  be  made  in  pursuance  of  a  decree  of 
the  court.^  The  officer  conducting  the  sale  is  a  mere 
agent,  bound  to  pursue  the  directions  of  his  writ  and 
of  the  law.  He  cannot  impose  terms,"  create  liabili- 
ties,' nor  make  reservations^  not  sanctioned  by  the 
writ  and  the  law.  The  authority  of  the  officer  to 
make  the  sale  is  a  question  of  the  utmost  consequence 
to  the  purchaser.  The  validity  of  the  sale  can  scarcely 
be  held  dependent  upon  the  title  of  the  acting  officer 

'  Read  v.  Stevens,  Coxe,  264;  Sanderson  v.  Rogers,  3  Dev.  38. 

'  Bank  of  Tennessee  v.  Beatty,  3  Sneed,  303.  See  ante,  §  62.  A  United 
States  marshal  may,  after  his  removal  from  office,  proceed  with  the  execution 
of  writs  then  in  his  hands,  though  so  to  do  requires  him  to  sell  real  estate. 
Doolittle  V.  Bryan,  14  How.  563;  Miner  v.  Cessnat,  2  Ohio  St.  198. 

5  State  V.  Hamilton,  1  Harr.  (N.  J.)  153;  Leavitt  -».  Smith,  7  Ala.  175. 

*  Bondurant  v.  Buford,  1  Ala.  359;  35  Am.  Dec.  33. 

*  Meetze  v.  Padgett,  1  S.  C.  127;  Adams  v.  Kleekley,  1  S.  C.  142. 
"  Loomis's  Appeal,  22  Pa.  St.  312. 

'  Stevenson  v.  Block,  1  Saxt.  338. 
«  Howell  V.  Schenck,  4  Zab.  89. 
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to  his  office.  It  is  a  general  rule  that  the  title  of  offi- 
cers de  facto  cannot  be  questioned  collaterally,  but  only 
by  proceedings  instituted  expressly  for  that  purpose. 
This  rule  no  doubt  applies  in  favor  of  purchasers  at 
execution  sales.^  But  the  title  to  his  office  may  some- 
times be  conceded  without  establishing  his  power  to 
make  the  sale  in  question.  Thus,  as  we  have  already 
shown,  if  he  is  acting  outside  of  the  county  of  which 
he  is  an  officer,  the  sale  is  void.^  The  sale  must  be 
made  by  an  officer  personally,  or  under  his  immediate 
direction;^  and  the  defendant's  attorney  has  no  power 
to  stipulate  that  it  may  be  made  by  a  private  person.* 
A  sheriff  or  constable  has  no  authority  to  act  under  a 
writ  directed  to  another  sheriff  or  constable,  and  if  he 
does  so,  a  sale  made  by  him  is  void.^  So  a  sale  made 
by  an  ex-sheriff,  in  a  case  where  the  sheriff  in  office 
ought  to  have  acted,^  or  by  the  sheriff  in  office  where 
the  ex-sheriff,^  is  without  authority,  and  void.  The 
division  of  a  county  after  the  levy  on  an  execu- 
tion does  not  divest  the  sheriff  levying  the  writ  of 
power  to  make  the  sale.*  The  rule  pronouncing  sales 
void,  when  conducted  by  officers  having  no  authority  to 
make  them,  may  operate  harshly  in  some  instances,  but 
is  justified  on  the  ground  that  the  officer  is  known  not 
to  be  acting  for  himself,  but  as  an  agent,  and  that  it  is 
always  incumbent   upon   a   person   dealing  with   one 

'  Doty  V.  Gorham,  5  Pick.  487;  16  Am.  Deo.  517;  Street  v.  MoClerkin,  77 
Ala.  580. 

2  Ante  §  289. 

"  Heyer  v.  Deaves,  2  Johns.  Ch.  154. 

*  Kronschuable  v.  Knoblauch,  21  Minn.  56. 

0  Bybee  v.  Aahby,  2  Gilm.  151;  43  Am.  Dec.  47;  Gordon  v.  Camp,  3  Pa.  St. 
349;  45  Am.  Dec.  647. 

"  Bank  of  Tennessee  v.  Beatty,  3  Sneed,  305;  65  Am.  Dec.  68. 

'  Purl  V.  Duvall,  5  Har.  &  J.  69;  9  Am.  Dec.  490. 

«  Lofland  v.  Ewing,  5  Litt.  42;  15  Am.  Deo.  41. 
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who  assumes  to  act  as  an  agent  to  ascertain  at  his 
peril  the  limits  of  the  latter's  authority.  *  The  authority 
to  make  a  sale  under  a  decree  in  chancery  is  usually 
conferred  by  the  decree,  from  an  inspection  of  which 
purchasers  may  ascertain  by  whom  the  sale  is  to  be 
conducted,  and,  generally,  the  mode  in  which  his  au- 
thority is  required  to  be  exercised.^  The  general  vest- 
ing by  statute  in  a  class  of  officers  of  authority  to 
execute  a  decree  seems  not  to  impair  the  power  of  the 
court  to  appoint  a  special  master  to  make  a  sale.^ 
The  sale  is  made  by  the  court,  and  whether  the  officer 
deputed  to  make  it  is  styled  a  master,  commissioner,  or 
trustee,  he  is  a  mere  instrumentality  of  the  court.^ 
His  failure  to  give  a  bond,  conditioned  for  the  proper 
performance  of  his  duties,  will  not  aifect  the  validity  of 
a  sale  made  by  him  and  confirmed  by  the  court.* 

§  292.    To  Whom  the    Sale   may  be    Made.  —  In 

many  of  the  states,  statutes  have  been  enacted  forbid- 
ding the  officer  executing  the  writ,  and  all  of  his 
deputies,  from  purchasing  at  or  being  interested  in  the 
sale;  and  declaring  that  any  sale  in  which  he  or  they 
shall  be  so  interested  shall  be  regarded  as  fraudulent 
and  void.  These  statutes  but  give  expression  to  a 
policy  which  was  everywhere  respected  long  anterior 
to  their  passage.  It  was  always  understood  that  the 
officer  holding  an  execution  should  be  removed  from 
all  temptations  to  the  fraudulent  exercise  of  his  author- 
ity. To  accomplish  this  object,  it  has  ever  been  held 
that  he  should,  under  no  circumstance,  be  interested 

1  Blossom  V.  R.  R.  Co.,  3  Wall.  205. 

2  Mayer  v.  Wick,  15  Ohio  St.  548. 

•Bolgianoi;.  Cook,  19  Md.  375;  Sewallw.  Costigan,  1  Mich.  208. 
» Nioholl  V.  NiohoU,  8  Paige,  3i9. 
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in  the  sale.  I^ence,  wlaen,  in  a  proceeding  instituted  to 
vacate  a  sale,  it  is  shown  that  the  officer  purchased  in 
his  own  name,  or  that  some  other  person  made  the 
purchase  for  the  officer's  benefit,  the  vacation  must  be 
made;  and  this  result  cannot  be  avoided  by  showing 
that  the  transaction  was  fair,  the  bidding  spirited,  and 
the  price  paid  was  the  full  value  of  the  property/ 
This  rule  applies  to  sales  made  by  trustees,  and  to 
those  made  under  decrees  of  chancery  and  probate 
courts.^  "  The  rule  of  equity  is,  in  every  code  of  ju- 
risprudence with  which  we  are  acquainted,  that  a  pur- 
chase by  a  trustee  or  agent  of  the  particular  property 
of  which  he  has  the  sale,  or  in  which  he  repi'esents 
another,  whether  he  has  an  interest  in  it  or  not, — fer 
inierpodtam  personam, — carries  fraud  on  the  face  of  it." 
"  Th  e  general  rule  stands  upon  our  great  moral  obligation 
to  refrain  from  placing  ourselves  in  relations  which 
ordinarily  excite  a  conflict  between  self-interest  and 
integrity.     It  restrains  all  agents,  public  and  private; 

'  Mills  V.  Goodsell,  5  Conn.  47S;  13  Am.  Dec.  72;  Mapps  v.  Sh?,rpe,  32  111. 
13;  Mark  u.  Lawrence,  5  Har.  &  J.  64;  Robinson  v.  Clark,  7  Jones,  521;  78 
Am.  Deo.  2fi5;  Johnson  w.'Pryor,  5  Hayw.  243;  Scott  v.  Mann,  36  Tex.  157; 
Dempster  v.  West,  6  Chic.  L.  N.  335;  MoConnell  v.  Gibson,  12  111.  128;  Down- 
ing V.  Lyf ord,  57  Vt.  507. 

^  S.altmarsh  v.  Beene,  4  Port.  283;  30  Am.  Dec.  525;  Church  v.  Sterling,  16 
Conn.  388;  Grider  v.  Payne,  9  Daua.  190;  Lee  a.  Fox,  6  Dana,  176;  Penson- 
neanv.  Bleakley,  14  111.  15;  Howery  v.  Helms,  20  Gratt.  1;  Tell  v.  Yancey, 
23  Gratt.  691.  The  reasons  which  ha-e  influenced  the  decisions  are  thus 
stated  in  Perkins  v.  Thompson,  3  N.  H.  146:  "The  sheriflF  has  the  means  of 
lessening  the  price  of  the  articles  sold  by  determining  the  time  and  place  of 
Bale  favorably  to  hia  own  views.  And  this  might  be  so  done  that  no  human 
tribunal  could  detect  the  fraud.  If  it  were  once  decided,  in  this  court,  that  a 
sheriff  might  be  interested  lawfully  in  the  purchase  of  articles  he  himself  was 
selling  upon  an  execution,  it  would  open  an  avenue  to  frauds,  for  the  detection 
of  which  our  courts  have  very  inadequate  means.  And  it  seems  to  us  that 
every  principle  of  public  policy  requires  that  we  should  at  once  close  this 
avenue  forever  by  holding  that  in  no  case  can  a  sheriff  be  interested  in  the  pur- 
chase of  an  article  he  is  selling  as  a  .public  officer,  and  by  treating  every  such 
purchase  as  voidable,  at  the  election  of  the  debtor." 
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but  the  value  of  the  prohibition  is  most  felt,  and  its 
application  is  more  frequent,  in  the  private  relations 
in  which  the  vendor  and  purchaser  may  stand  towards 
each  other.  The  disability  to  purchase  is  a  conse- 
quence of  that  relation  between  them  which  inspires  in 
the  one  a  duty  to  protect  the  interest  of  the  other,  from 
the  faithful  discharge  of  which  duty  his  own  personal 
interest  may  withdraw  him.  In  this  conflict  of  interest, 
the  law  wisely  interposes.  It  acts  on  the  possibility 
that,  in  some  cases,  the  sense  of  that  duty  may  prevail 
over  the  motives  of  self-interest,  but  it  provides  against 
the  probability  in  many  cases,  and  the  danger  in  all 
cases;  that  the  dictates  of  self-interest  will  exercise  a 
predominant  influence,  and  supersede  that  of  duty.  It 
therefore  prohibits  a  party  from  purchasing  on  his 
own  account  that  which  his  duty  or  trust  requires  him 
to  sell  on  account  of  another,  and  from  purchasing  on 
account  of  another  that  which  he  sells  on  his  own 
account.  In  effect,  he  is  not  allowed  to  unite  the  two 
opposing  characters  of  buyer  and  seller,  because  his 
interests,  when  he  is  the  seller  or  buyer  on  his  own 
account,  are  directly  conflicting  with  those  of  the  per- 
son on  whose  account  he  buys  or  sell^."^  Nor  can  the 
officer  making  the  sale  act  as  the  agent  of  a  person 
desirous  of  bidding.  He  can  neither  bid  for  himself 
nor  for  another.^  We  apprehend  that  this  rule  must 
be  confined  to  cases  in  which  the  officer,  in  acting  as 

'  Michoud  V.  Girod,  4  How.  555;  Kruse  v.  SteEfens,  47  111.  114.  A  commis- 
sioner in  chancery,  having  authority  to  conduct  a  sale,  cannot  purchase  thereat 
directly  nor  indirectly.  MoConnel  v.  Gibson,  12  111.  128.  A  purchase  made  by 
him  in  the  name  of  a  third  person  is  voidable.  Winans  v.  Winans,  22  W.  Va. 
678. 

2  Harrison  v.  McHenry,  9  Ga.  164;  52  Am.  Dec.  435;  MoLeod  v.  McCaU,  3 
Jones,  85;  Chambers  v.  State,  3  Humph.  237.  The  rule  is  otherwise  in  Texas. 
Scott  V.  Mann,  36  Tex.  157 
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agent,  would  be  expected  to  exercise  his  discretion  in 
making  bids,  and  to  purchase  the  property  at  the 
lowest  price  for  which  it  could  be  obtained.  It  ought 
not  to  be  extended  to  cases  where  he  is  authorized  by 
letter, '^  or  otherwise,  to  offer  a  specified  amount  on 
behalf  of  an  absent  bidder. 

The  question  is  one  of  great  delicacy.  There  can  be 
no  doubt  that  the  sheriff  must  keep  himself  free  from 
the  position  of  agent  of  the  purchaser.  In  Ohio  it  is 
settled  that  if  he  can  receive  a  bid  by  writing  at  all,  it 
cannot  be  prior  to  the  sale.^  In  that  state,  an  officer, 
while  on  his  way  to  a  place  where  he  was  to  make  a 
sale  of  some  wheat,  met  S.,  who  handed  him  a  written 
bid  of  ten  dollars  for  the  property  to  be  sold.  No  per- 
son attended  the  sale.  The  officer  offered  the  property 
for  sale  in  the  usual  manner,  —  "cried  said  written  bid 
in  the  usual  manner  of  crying  bids  for  sale  of  personal 
property,  and  after  crying  said  sale  a  reasonable  time, 
then  and  there  accepted  said  bid,"  and  declared  the 
wheat  sold  to  S.  The  sale  of  the  property  was  for 
about  one  tenth  of  its  value;  and  it,  under,  the  cir- 
cumstances, might  perhaps  have  been  vacated  for 
gross  inadequacy;  but  it  was  adjudged  void  on  the 
ground  that  the'  officer  could  not  thus  receive  and 
accept  a  bid.° 

DioKerman  v-  Burgess,  20  111.  266. 

2  Ten-ill  v.  Auohauer,  14  Ohio  St.  80. 

^  Sparling  v.  Todd,  27  Ohio  St.  521.  In  this  case  tne  court  said:  "The  law 
contemplates  —  the  diity  demands  —  the  absolute  impartiality  of  the  constable 
in  conducting  the  sale.  Circumstances,  or  the  condition  of  a  bidder  at  the  sale, 
may  require  his  determination  as  to  whether  he  should  receive  an  offered  bid. 
To  do  this  in  a  manner  contemplated  by  the  law,  he  must  then  be  tree  from  all 
actual  or  implied  engagements  with  others  in  regard  to  the  property  to  be  sold. 
He  is  to  consider  such  bids  for  the  property,  and  none  other,  as  are  offered  to 
him  as  constable  at  the  time  of  the  sale  or  offering.  Should  he  receive  a  pro- 
posed bid  from  a  person  at  another  time  and  place  than  the  time  and  place 
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In  Ohio  and  Nebraska,  a  sale  made  to  the  officer,  or 
to  one  of  the  appraisers,  is  by  statute  declared  to  be 
void.  The  courts  have,  nevertheless,  construed  the 
word  "void,"  as  here  used,  to  mean  "  voidable"  only.^ 

advertised,  he  must,  in  relation  thereto,  be  treated  as  the  agent  of  such  person, 
and  when,  at  the  sale,  he  ofifers  the  bid,  he  does  so  as  the  agent  of  such  person. 
The  law  will  not  tolerate  this  dual  condition  of  the  officer.  The  law  makes 
him  the  agent  of  the  judgment  debtor  and  creditor  in  conducting  the  sale,  and 
charges  him  with  the  duty  of  seeing  that  no  harm  is  done  to  the  interests  of 
either.  To  take  upon  himself,  directly  or  indirectly,  the  relation  of  private 
agent  for  the  bidder,  violates  the  spirit,  if  not  the  letter,  of  section  175  of  the 
statute.  Saund.  &  C.  800.  That  provides:  'It  shall  not  be  lawful  for  any 
justice  of  the  peace  who  issued  the  execution,  nor  for  the  constable  holding 
the  execution,  to  purchase,  either  directly  or  indirectly,  any  property  sold  un- 
der such  execution. '  If  either  should  do  so,  the  statute  makes  him  '  liable  to 
the  action  of  the  party  injured  thereby. '  It  is  intended  by  this  that  the  con- 
stable shall  so  conduct  the  sale,  and  himself  in  relation  thereto,  that  no  sus- 
picion of  partiality  or  wrong  may  attach  to  his  official  conduct  in  relation 
thereto.  The  constable  may  receive  bids  in  writing  or  through  any  other  me- 
dium, provided  they  come  to  him  as  bids  at  the  time  of  the  sale.  He  must  not 
bid  for  himself,  directly  or  indirectly.  No  more  can  he  lawfully,  directly  or 
indirectly,  bid  for  another  at  his  official  sale.  How  was  it  in  this  case  ?  Some 
time  in  the  forenoon  of  that  day  the  defendants  had  a  meeting  about  one  mile 
from  the  place  of  sale.  The  hour  of  sale  had  not  come.  Sparling  handed  Por- 
ter an  offer  in  writing  of  ten  dollars  for  the  wheat  levied  on.  Sparling  was  not 
present  at  the  time  of  the  alleged  sale  to  offer  the  constable  a  bid  for  the  prop- 
erty. The  proposed  offer  of  ten  dollars  handed  by  Sparling  to  Porter  was  not, 
at  the  time  it  came  into  the  possession  of  Porter,  a  bid,  for  the  reason  that  the 
property  was  not  then  offered  for  sale.  If  Sparling's  offer  ever  becomes  a  bid 
at  the  time  of  the  sale,  it  must  become  so  through  tbe  agency  of  Porter;  there 
is  no  other  person  present  to  offer  the  constable  the  proposed  bid  save  James 
Porter.  Porter,  then,  in  offering  the  proposed  bid  of  Sparling  to  himself  as 
constable  at  the  sale,  must  have  acted  as  agent  of  Sparling.  Porter  was  the 
sole  person  present  at  the  time  and  place  advertised  for  the  sale;  had  in  his 
possession  Sparling's  proposition  for  a  bid,  which  could  only  reach  the  public 
through  the  constable,  and  when  he  did  offer  and  cry  Sparling's  proposition  as 
a  bid,  he  assumed  to  act  in  the  double  capacity  of  individual  and  officer.  By 
voluntary  action  he  became  the  individual  agent  of  Sparling,  when  by  the  law 
he  is  instructed  to  act  as  the  impartial  agent  of  the  debtor  and  creditor.  In 
this  way  Todd's  property  was  sacrificed.  Wheat,  as  shown  by  the  proofs, 
worth  more  than  one  hundred  dollars  was  declared  sold  on  an  alleged  bid  of 
ten  dollars  in  satisfaction  of  a  claim  on  which  there  was  due,  including  costs, 
not  more  than  ten  dollars.  We  think  this  transaction  should  not  be  upheld. 
The  constable's  mode  of  disposing  of  the  debtor's  property  was  without  warrant 
of  law,  and  this  alleged  sale  cannot  receive  our  sanction." 

*  Terrill  v.  Audhauer,  14  Ohio  St.  80;  McKeighan  v.  Hopkins,  19  Neb.  34. 
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This  construction  does  not  accord  with  that  adopted 
elsewhere.  A  purchase  by  or  in  the  interest  of  a 
sheriff  or  constable  is,  under  the  statutes  now  in  force, 
usually,^  but  not  universally,^  treated  as  void.  These 
statutes  are  not  understood  as  inhibiting  a  deputy 
sheriff  from  purchasing  property  under  a  writ  in  favor 
of  himself,  where  the  sale  is  conducted  by  his  principal,' 
or  by  another  deputy.*  "A  turnkey  or  assistant  jailer 
is  not  within  the  operation  of  the  act  forbidding  sher- 
iflPs  and  their  deputies  from  becoming  purchasers  on 
sales  under  execution."^  It  has  been  held  that  the 
purchase  of  personal  property  by  a  sheriff  might  be 
treated  as  a  conversion,  and  that  the  defendant  could 
recover  the  value  of  the  property,  less  the  amount  paid 
by  the  sheriff.®  As  a  general  rule,  all  persons,  other 
than  the  officer  conducting  the  sale  and  his  deputies, 
are  permitted  to  become  purchasers,  provided  they  are 
competent  to  contract,  and  do  not  occupy  a  relation 
with  the  defendant  in  which  they  will  not  be  permitted 
to  make  their  interests  antagonistic  to  his.  An  attor- 
ney having  charge  of  the  sale  of  real  estate  under  exe- 
cution cannot  purchase  the  land  for  his  own  benefit,  to 
the  prejudice  of  his  clients,  or  either  of  them.  He 
cannot  insist  upon  his  purchase  unless  he  paid  an 
amount  sufficient  to  satisfy  his  client's  judgment.'     It 

^  Woodbury  v.  Parker,  19  Vt.  353;  47  Am.  Deo.  695;  Harrison  t;.  MoHenry, 
9  Ga.  164;  52  Am.  Dec.  435;  Chandler  v.  Moulton,  33  Vt.  247;  Robinson  v. 
Clark,  7  Jones,  562;  78  Am.  Deo.  265;  Johnson  v.  Pryor,  5  Hayw.  243;  MoLeod 
V.  MoCall,  3  Jones,  85;  Wickliflfw.  Robinson,  18111.  145. 

2  Farnum  v.  Perry,  43  Vt.  473. 

'  Jackson  v.  Collins,  3  Cow.  89. 

*  Worland  v.  Kimberlin,  6  B.  Mon.  608;  44  Am.  Dec.  788. 

^  Jackson  v.  Anderson,  4  Wend.  474. 

«  Perkins  v.  Thompson,  3  N.  H.  146. 

'  Jones  V.  Martin,  26  Tex.  57;  Leisenring  v  Black,  5  Watts,  "03;  30  Am. 
Dec.  322;  Burke  u.  Daly,  14  Mo.  App.  542.     In  Arkansas,  the  attorney  -who 
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is  said  that  a  director  of  a  cx)rporation  cannot  pur- 
chase its  property  except  subject  to  its  right  to  dis- 
affirm the  sale,  because  his  duty  as  a  director  requires 
him  to  seek  to  have  the  largest  price  realized,  while 
his  interest  as  a  purchaser  would  induce  him  to  desire 
a  diverse  result/  But  it  has  been  held  that  the  dis- 
ability to  purchase  does  not  extend  to  one  of  the 
defendant's  stockholders/  An  infant  cannot  be  bound 
by  his  bid,  because  of  his  incapacity  to  contract/  But 
doubtless  in  this,  as  in  other  cases,  he  alone  can  urge 
his  incapacity.  The  purchaser  must  have  capacity  to 
receive  and  hold  real  estate.  The  right  of  a  corpora- 
tion to  acquire  and  hold  real  property  can  generally  be 
inquired  into  at  the  suit  of  the  state  only.  In  Min- 
nesota, by  whose  statutes  a  county  is  a  body  politic 
and  corporate  having  power  "to  purchase  and  hold  for 
the  public  use  of  the  county  lands  lying  within  its 
own  limits,"  it  has  been  adjudged  that  it  has  no  capa- 
city to  acquire  real  property,  except  for  public  use,  and 
that  a  purchase  by  the  county  of  lands  at  execution 
sale,  though  under  a  judgment  in  its  favor,  is  void, 
unless  such  lands  were  intended  for  the  public  use.* 
A  partner  may  purchase  at  a  sale  of  the  partnership 
effects  or  of  the  interest  of  another  partner.  His 
conduct  in  making  such  purchase  must  be  free  from 

prepares  the  petition  for  emd  obtains  an  order  of  sale,  and  the  judge  who  grants 
such  order,  are  incompetent  to  become  purchasers  at  the  sale.  West  v.  Wad- 
dell,  33  Ark.  575;  Livingston  v.  Cochran,  33  Ark.  294.  The  better  rule  is, 
that  an  attorney  may  purchase,  subject  to  the  power  of  equity  to  vacate  the 
purchase,  unless  shown  to  be  equitable.  Grayson  v.  Waddle,  63  Mo.  523; 
Leconte  v.  Irwin,  19  S.  C.  554. 

1  Hoyle  V.  P.  &  M.  R.  R.  Co.,  54  N.  Y.  314j  13  Am.  Rep.  595;  McAllen  v. 
Woodcock,  60  Mo.  174. 

^  Mioklea  v.  Rochester  City  Bank,  11  Paige,  118. 

^  Kinney  v.  Showdy,  I  Hill,  544. 

*  Williams  v.  Lash,  8  Minn.  496. 
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suspicion.^     Neither  the  plaintiff  nor  any  other  person 
interested  in  the  judgment  is  disqualified  from  pur- 
chasing.^    By   the   English   chancery   practice,   "  the 
conduct  of  the  sale  is  usually  given  to  the  plaintiff,  or 
other  party  having  the  carriage  of  the  general  pro- 
ceedings."    It  would  be  manifestly  improper  to  permit 
a  party  who  has  general  charge  of  the  proceedings  to 
become  a  purchaser.     When,  therefore,  "  all  the  par- 
ties to  the  suit  have  liberty  to  bid,  a  solicitor,  not  con- 
cerned for  any  of  them,  to  be  mutually  agreed  upon,  or 
if  they  cannot  agree,  to  be  nominated  by  the  judge, 
will  be  appointed  to  conduct  the  sale,  or  a  portion  of 
the  business  thereof"  ^    Hence,  in  England;  if  any  of  the 
parties  to  the  cause  wish  the  privilege  of  becoming 
purchasers  at  the  sale,  "it  is  necessary  that  he  should 
have  a  previous  order  to  warrant  his  being  admitted 
as  a  bidder."*     Unless  some  fraud  can  be  shown  to 
have  been  perpetrated,  or  some  superior  knowledge 
taken  advantage  of,  the're  is  no  doubt  that  a  co-tenant 
may  purchase,  at  an  execution  or  judicial  sale,  the 
moiety  of  any  of  his  companions  in  interest,  and  that 
he  may '  retain  and  assert  the  title  thereby  acquired 
as  fully  as  though  he  were  a  stranger  to  the  judgment 
defendant.^     If  the  execution  is  for  a  joint  debt  which 
ail  the  co-tenants  are  equally  bound  to  discharge,  there 
is  more  doubt  of  the  right  of  any  of  the  co-tenants  to 
purchase  at  the  sale.     If  a  sale  is  made  to  either,  under 
such  circumstances,  his  co-defendants  probably  have 

»  Berens  v.  Johnson,  Smale  &  G.  419;  3  Jur.,  N.  S.,  975. 

^  Robert  Morris's  Estate,  Crabbe,  71;  Stratford  v.  Twjmam,  Jacob,  418. 

"  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1267. 

*Id.  1271. 

'  Freeman  on  Cotenancy  and  Partition,  citing  Gunter  v.  Laffan,  7  Cal.  588; 
Brittin  v.  Handy,  20  Ark.  404;  73  Am.  Dec.  497;  Baird  v.  Baird'a  Heirs,  1 
Dev.  &  B.  Bq.  524;  31  Am.  Deo.  399;  Burr  v.  Mueller,  65  111.  262. 
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the  right  to  hold  him  as  their  trustee,  and  to  require 
him  to  convey  them  their  respective  moieties  on  paying 
their  shares  of  the  moneys  necessarily  expended  in 
effecting  the  purchase.^  Either  of  several  judgment 
debtors  may  purchase,  at  an  execution  sale,  thie  prop- 
erty of  his  co-defendants.  By  such  sale  he  acquires 
the  title  to  their  property,  and  they  become  vested 
with  a  cause  of  action  against  him  to  recover  his  share 
of  the  debt.^  A  bid  may  sometimes  be  refused  on  the 
ground  that  the  bidder  is  wholly  irresponsible.  This 
must  be  done  only  in  a  very  clear  case.'  As  a  general 
rule,  every  person  competent  to  contract  has  the  right 
to  insist  on  the  reception  of  his  bid. 

§  S93.  Sale  must  be  to  the  Highest  Qualified  Bid- 
der.—  If  the  sheriff  refuses  to  receive  a  bid,  and  sells 
the  property  in  disregard  of  it,  the  bidder  may,  by 
proceedings  in  equity,  vacate  the  sale,  and  compel  the 
bidding  to  be  resumed  at  the  point  where  his  bid  was 
refused.*  No  one  can  be  the  purchaser,  at  an  execu- 
tion sale,  unless  he  is  the  highest  bidder.  A  certificate 
of  sale  or  deed  issued  to  a  person  shown  not  to  have 
been  a  bidder  has  been  pronounced  void.^  If  the  per- 
son to  whom  the  property  was  sold  refuses  to  complete 
his  purchase  by  payment  of  the  amount  of  his  bid,  a 
resale  becomes  indispensable.  In  no  event  can  the  bid 
of  the  second  highest  bidder  be  accepted,  and  he  be 

•  Gibson  v.  Window,  46  Pa.  St.  384;  84  Am.  Dec.  552. 

'  Kilgo  V.  Castleberry,  38  Ga.  512;  95  Am.  Dec.  406;  Doe  v.  Parker,  3  Smedes 
&  M.  114;  Neilson  v.  Neilson,  5  Barb.  565. 

'  Merwin  v.  Smith,  1  Green  Ch.  182;  Michel  v.  Kaiser,  25  La.  Ann.  57. 

'  Duffy  V.  Rutherford,  21  Ga.  363;  68  Am.  Dec.  459. 

'  Davis  V.  MoVickers,  11  111.  327;  Dickerman  v.  Burgess,  20  Dl.  266;  Rice 
».  Smith,  18  N.  H.  369. 
Vol.  n.-62 
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treated  as  the  purchaser.^  Chancery  directed  the  sale 
to  be  made  in  such  mode  as  was  deemed  best  for  the 
interests  of  the  parties;  but  if  no  special  directions 
Avere  given,  it  was  always  understood  that  the  prop- 
erty must  be  sold  to  the  best  bidder  at  public  auction.^ 

§  S94.  Whether  to  be  under  the  Lavir  in  Force  at 
the  Sale,  or  at  the  Making  of  the  Contract.  — After 
an  obligation  has  been  created,  the  laws  in  regard  to 
the  methods  of  enforcing  like  obligations  may  be 
changed.  Two  questions  then  arise:  1.  Is  the  new 
statute  to  be  considered  as  being  designed  by  the  legis- 
lature to  operate  on  pre-existing  obligations'?  and  2.  If 
so  designed,  can  its  retroactive  operation  be  permitted 
without  impairing  the  obligation  of  contracts?  In  pre- 
ceding sections,  we  have  treated  of  the  constitutionality 
of  stay*  and  exemption*  laws.  The  general  doctrines 
of  the  authorities  'there  cited  are,  no  doubt,  applicable 
to  the  questions  to  be  considered  in  this  section.  The 
law  in  force  at  the  creation  of  the  contract  must,  no 
doubt,  govern,  so  far  as  substantial  rights  are  involved."^ 
The  terms  of  the  contract  cannot  be  altered,  nor  can 
all  remedy  for  its  enforcement  be  withdrawn;  but  the 
law  conferring  remedies  may,  no  doubt,  be  changed. 
While,  in  practical  effect,  the  contract  and  the  remedy 
seem  so  inseparable  that  we  can  scarce  conceive  of  a 
material  change  in  the  one  which  would  not  have  a 
material  effect  upon  the  other,  yet  it  must  be  admitted 

'  Swortzell  v.  Martin,  16  Iowa,  519;  Thompson  v.  McManama,  2  Disney, 
213;  MathewB  v.  Clifton,  13  Smecles  &  M.  330j  contra,  Cumminga  v.  MaoGill, 
2  Murph.  357. 

■'  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1267. 

^§34. 

«  §  219. 

*  Burton  u.  Emerson,  4  Gr.  Greene,  393;  Coriell  v.  Ham,  4  G.  Greene,  4E6; 
61  Am.  Dec.  134;  Lancaster  Savings  Inst.  v.  Reigart,  3  Fa.  L.  J.  515. 
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that  the  courts  are  fully  committed  to  a  course  of 
decision  which  permits  very  considerable  changes  in 
the  law  giving  the  remedy,  and  applies  these  changes 
to  the  enforcement  of  antecedent  obligations.^  Hence, 
as  a  general  rule,  a  sale  must  be  conducted,  and  the 
rights  of  the  purchaser  and  others  must  be  deter- 
mined, by  the  law  in  force  at  the  time  the  sale 
is  made,  and  not  by  the  law  in  force  when  the  obli- 
gation to  be  enforced  by  the  sale  was  created.*  As 
already  intimated,  this  rule  cannot  be  enforced  where 
the  terms  of  the  contract  have  been  changed,  nor 
where  all  remedy  for  enforcing  the  obligation  has  been 
withdrawn.  If,  after  the  obligation  is  entered  into,  a 
law  is  passed  allowing  defendants  in  execution  a  stated 
period  of  time  in  which  to  redeem  their  property  from 
forced  sale,  this  new  law  is  deemed  to  affect  the  rem- 
edy, and  not  the  right,  and  will  be  applied  to  sales 
under  pre-existing  contracts.*    Various  other  statutory 

'  Knight  V.  Dorr,  19  Pick.  48;  Newkirk  v.  Chaprpn,  17  111.  344;  Bruce  v. 
Schuyler,  4  Gilm.  221;  Colby  v.  Dennis,  36  Me.  9;  Oriental  Bank  v.  Freeae,  18 
Me.  109;  36  Am.  Dec.  701;  Kingaley  v.  Cousins,  47  Me.  91;  Lord  v.  Chad- 
lourne,  42  Me.  441;  66  Am.  Deo.  290;  Bangher  v.  Nelson,  9  Gill,  299;  52  Am. 
Dec.  C94;  Wilson  v.  Hardesty,  1  Md.  Ch.  66;  Commercial  Bank  v.  Chambers, 
8  Smedes  &  M.  9;  Von  Baumbaoh  v.  Bade,  9  Wis.  559;  76  Am.  Dec.  283; 
Starkweather  v.  Hawes,  10  Wis.  125;  Reed  «.  Frankfort  Bank,  23  Me.  318; 
Catliu  V.  Muuger,  1  Tex.  598. 

2  Holland  v.  Dickerson,  41  Iowa,  367;  Fonda  v.  Clark,  43  Iowa,  300;  Martin 
V.  Gilmore,  72  111.  193;  Allen  -o.  Parish,  3  Ohio,  187;  Chadwiok  v.  Moore,  8 
Watts  &  S.  49;  42  Am.  Deo.  267;  Garland  v.  Brown,  23  Gratt.  173;  McCor- 
mack  V.  Rush,  3  Am.  Law  Reg.,  N.  S.,  73;  contra.  Doe  v.  Collins,  1  Ind.  24; 
Moss  V.  Doe,  2  Ind.  65;  Wolf  v.  Heath,  7  Blackf.  154;  Franklin  v.  Thurston,  8 
Blackf.  160. 

=  Heyward  v.  Judd,  4  Minn.  483;  Freeborn  v.  Pettibone,  5  Minn.  277;  Tuol- 
umne Redemption  Co.  v.  Sedgwick,  15  Cal.  515;  Moore  v.  Martin,  38  Cal.  428, 
overruling  Peojjle  v.  Hays,  otherwise  known  as  Thorne  v.  San  Francisco,  4  Cal. 
127,  and  Seale  v.  Mitchell,  5  Cal.  401;  Patterson  v.  Cox,  25  Ind.  261;  Moor  v. 
Seaton,  31  Ind.  11;  contra,  Pomeroy  v.  Bridge,  1  Neb.  462.  The  cases  cited 
above  from  the  fourth  and  fifth  Minnesota  reports  seem  to  us  altogether 
irreconcilable  with  Carroll  v.  Rossiter,  10  Minn.  174,  which  purports  to  be 
based  upon  and  to  follow  them  as  authority. 
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provisions,  ameliorating  the  harshness  of  pre-existing 
laws,  and  tending  to  prevent  the  sacrifice  of  the  debt- 
or's property,  have  been  suffered  to  have  a  retroactive 
action/  Still,  we  think  it  must  be  conceded  that  the 
law  of  the  remedy  may  be  so  radically  transformed 
that  the  courts  will  refuse  to  allow  it  to  operate  retro- 
spectively. There  must  be,  and  there  undoubtedly  is, 
a  point  beyond  which  the  power  of  the  legislature  to 
prejudice  antecedent  obligations,  while  assuming  only 
to  alter  the  remedies  for  their  enforcement,  cannot  be 
maintained.  We  have  not  discovered  this  point,  and 
are  forced  to  abandon  the  hope  of  being  or  becoming- 
able  to  describe  its  precise  locality. 

§  295.  Of  Subdividing  a  Single  Tract  into  Parcels. 
—  The  land  on  which  the  officer  has  levied,  and  which 
he  has  advertised  to  be  sold,  may  have  been  usually 
known  and  treated  as  one  parcel  only.  Its  value  may 
be  considerably  in  excess  of  the  amount  due  on  the 
judgment,  or  it  may  be  so  situated  that  it  would  sell 
best  if  it  were  subdivided  into  several  parcels.  In 
either  case  the  officer  ought  to  subdivide  the  land, 
where  it  is  susceptible  of  subdivision;  and  he  ought 
also  to  discontinue  his  sale  as  soon  as  he  has  realized 
suflScient  to  satisfy  his  writ.^  A  sale  will  sometimes 
be  vacated  by  bill  or  motion  when  the  officer  has  need- 

'  Ivergon  v.  Shorter,  9  Ala.  713;  Bartlett  v.  Lang,  2  Ala.  404;  Chadwick  v. 
Moore,  8  Watts  &  S.  49;  42  Am.  Dec.  267;  Van  Renselear  v.  Sheriff,  1  Cow. 
501;  Coosa  R.  S.  Co.  v.  Barclay,  30  Ala.  713;  Wood  v.  Child,  20  111.  209; 
Holloway  v.  Sherman,  12  Iowa,  282;  79  Am.  Deo.  537;  Stone  v.  Bassett,  4 
Minn.  298;  Heyward  v.  Judd,  4  Minn.  483;  Garland  v.  Brown,  23  Gratt.  173; 
Catlin  V.  Muuger,  1  Tex.  598. 

2  Wheeler  v.  Kennedy,  1  Ala.  292;  Cowen  v.  Underwood,  16  111.  22;  Stead 
V.  Course,  4  Cranch,  403;  McLean  Co.  Bank  ».  Flagg,  31  111.  290;  Gregory  v. 
Purdue,  32  Ind.  453;  Berry  v.  Griffith,  2  Har.  &  G.  337;  18  Am.  Dec.  309; 
Hewson  v.  Deygert,  8  Johns.  333;  Mevey's  Appeal,  4  Pa.  St.  80;  Drake  v. 
ijurphy,  42  Ind.  82. 
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lessly  sold  a  large  amount  of  property.^  But  it  must 
be  remembered  that,  with  respect  to  subdividing  a  large 
tract  into  parcels,  the  oflBcer  must  exercise  his  dis- 
cretion ;  and  when  he  has  honestly  done  so,  his  judg- 
ment must  generally  be  regarded  as  conclusive.^  The 
statute  of  Arkansas  declares  that  "in  all  sales  of  real 
estate  under  execution,  when  the  tract  or  tracts  to  be 
sold  contain  more  than  forty  acres,  the  same  shall  be 
divided,  as  the  owner  or  owners  may  direct,  into  lots 
containing  not  more  than  forty  nor  less  than  twenty 
acres."  This  statute  has  been  construed  as  giving  an 
option  or  privilege  to  the  defendant,  which  he  may  ex- 
ercise or  not;  and  if  he  does  not,  the  officer  conducting 
the  sale  may  subdivide  the  tract  to  be  sold  into  parcels 
of  such  size  as  his  judgment  dictates.  "  If  he  should 
commit  any  abuse  of  his  discretion,  the  ready  remedy 
is  in  the  hands  of  the  court  upon  the  return  of  the 
sale."^  Whether  the  statute  gives  a  mere  privilege 
or  option  to  the  defendant  to  have  a  tract  of  land  sub- 
divided into  parcels,  or  contains  a  direction  to  the  sher- 
iff to  make  such  subdivision  whether  requested  to  do 
so  or  not,  the  statutory  command  is  not  so  peremptory 
as  to  divest  the  officer  of  all  discretion.  Hence,  if  he 
fails  to  sell  in  the  mode  designated,  his  discretion  must 
be  questioned  in  some  proceeding  to  vacate  the  sale. 
Otherwise  the  sale  must  be  respected  as  valid.* 

§  S96.  Selling  Distinct  Parcels  en  Masse. — Where 
several  distinct  parcels  of  real  estate,  or  several  articles 

'  Shropshire  v.  PuUen,  3  Bush,  512;  Groff  v.  Jones,  6  Wend.  522;  22  Am. 
Dec.  545;  Aldrioh  v.  Wilcox,  10  R.  I.  405;  Tiernan  v.  Wilson,  6  Johns.  Oh.  411; 
Osgood  V.  Blackmore,  59  111.  261.  In  Kentucky  a  sale  of  more  laud,  than  is 
necessary  is  void  in  toto.     Dawson  v.  Litsey,  10  Bush,  408. 

=  National  Bank  v.  Sprague,  20  N.  J.  Eq.  159;  Wright  v.  Yetts,  30  Ind.  185. 

'  Field  V.  Dortoh,  34  Ark.  399;  Wellshear  v.  Kelley,  69  Mo.  .343. 

*  Bardeus  v.  Huber,  45  Ind.  235;  Nelson  v.  Bronneuburg,  81  Ind.  198. 
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of  personal  property,  are  to  be  sold,  what  is  called  a 
"lumping  sale"  can  rarely  be  justified.  Such  a  sale, 
■when  objected  to  in  due  time,  will  not  be  upheld,  un- 
less special  circumstances  can  be  shown,  from  which  it 
must  be  inferred  that  such  sale  was  either  necessary 
or  advantageous.  It  is  sometimes  said  that  such  a  sale 
will  not  be  vacated  until  it  is  shown  to  have  injured 
some  one.^  But  when  two  or  more  distinct  lots  are  to 
be  sold,  the  officer  should  always  endeavor  to  sell  them 
separately,  unless  it  is  clear  that  they  will  bring  more 
if  offered  together.^  If,  in  disregard  of  his  duty,  he 
should  sell  them  in  "  a  lump,"  as  one  parcel,  the  sale 
will  be  set  aside  on  a  seasonable  application.'  What  is 
to  be  regarded  as  a  seasonable  application  has  not  been 
very  frequently  discussed ;  and  no  doubt,  when  it  shall 
have  been  so  discussed,  the  conclusions  reached  in  the 
different  states  will  not  be  entirely  uniform.  Where 
the  property  sold  is  subject  to  redemption  within  a 
stated  time,  it  has  been  held,  and  we  think  justly,  that 
the  motion  to  vacate  must,  in  ordinary  cases,  be  inter- 
posed before  the  expiration  of  such  time.*     The  defend- 

1  Ross  V.  Mead,  5  Gilm.  171;  McMuUen  v.  Gable,  47  III.  67;  Hioka  v.  Perry, 
7  Mo.  346. 

2  Meeker  v.  Evans,  25  111.  322;  Am.  Ins.  Co.  v.  Oakley,  9  Paige,  259;  38 
Am.  Deo.  561;  Baker  v.  Chester  Gas  Co.,  73  Pa.  St.  116;  Benton  v.  Wood,  17 
Ind.  260;  Reed  v.  Carter,  1  Blaofcf.  410;  Tiernan  v.  Wilson,  6  Johns.  Ch.  411; 
State  V.  Morgan,  7  Ired.  387;  47  Am.  Deo.  329. 

^  Rowley  v.  Brown,  1  Binu.  61;  Ryerson  u.  Nicholson,  2  Yeates,  516;  San 
Francisco  v.  Pixley,  21  Cal.  56;  Cunningham  v.  Cassidy,  17  N.  Y.  276;  Gra- 
ham V.  Day,  4  Gilm.  389;  Grapengether  v.  Fejervary,  9  Iowa,  163;  74  Am. 
Deo.  336;  Bradford  v.  Limpus,  13  Iowa,  424;  Boyd  v.  Ellis,  11  Iowa,  97;  White 
V.  Watts,  18  Iowa,  75;  Browne  v.  Ferrea,  51  Cal.  552;  King  v.  Tharp,  26  Iowa, 
283;  Johnson  v.  Hovey,  9  Kan.  61;  Laughlin  v.  Schuyler,  1  Neb.  409;  Hicks  v. 
Porry,  7  Mo.  346;  Jackson  v.  Newton,  18  Johns.  356;  Bell  v.  Taylor,  14  Kan. 
277.  After  eleven  years  have  elapsed,  it  is  too  late  to  object  that  the  sale  was 
made  en  rnasse.     Wood  v.  Young,  38  Iowa,  103. 

*  Raymond  v.  Holburn,  23  Wis.  57;  99  Am.  Deo.  105j  Raymond  v.  Pauli, 
21  Wis.  531;  Love  v.  Cherry,  24  Iowa,  210. 
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anfc  may  seek  to  excuse  his  laches  in  not  promptly 
moving  on  the  ground  that  he  was  for  a  long  time 
"without  knowledge  of  the  manner  in  which  the  sale 
was  made.  Then  the  question  will  arise  whether  his 
want  of  such  knowledge  is  consistent  with  a  reasonable 
attention  to  his  own  business.  For,  manifestly,  his 
right  to  relief  cannot  be  prolonged  by  his  willfully  or 
carelessly  closing  his  eyes,  in  order  that  he  may  not 
see  that  of  which  he  now  complains.  If  he  knows  of 
the  levy  of  the  execution  or  the  advertisement  of  sale, 
then,  as  a  reasonably  prudent  man,  it  is  his  duty  to  ad- 
vise himself  of  the  subsequent  sale  and  the  mode  of 
conducting  it;  and  he  cannot  indefinitely  prolong  his 
right  to  vacate  the  sale  by  remaining  ignorant  of  the 
existence  of  the  grounds  for  such  vacation.^ 

Instances  have  occurred  in  which  such  sales  were 
vacated  by  bill,  in  equity  after  the  lapse  of  several 
years,  as  against  the  plaintiff  in  the  execution,^  and 
even  as  against  a  stranger  purchasing  at  the  sale.* 
While  there  may  doubtless  be  instances  in  which  a 
delay  of  two  or  three  years,  or  even  of  a  longer  period, 
is  not  fatal  to  the  complainant,*  yet  we  apprehend  that 
his  claim  to  equitable  relief  must  be  grounded  upon  some- 
tliing  more  than  the  irregularity  in  the  sale  and  his 
sul^equent  inattention  to  his  own  business.  He  must 
show  why  he  did  not  resort  to  his  remedy  by  motion, 
and  why  he  so  long  delayed  action  by  independent 
suit.°  No  doubt,  the  right  to  vacate  a  sale  on  this 
ground  may  be  waived  by  parol,*  or  barred  by  delay 
in  proceeding.'     The  vacating  of  the  sale  may  be  ac- 

•  Vigoureux  v.  Murphy,  54  Cal.  346.     "  Vigoureux  v.  Murphy,  54  Cal.  346. 
»  Williams  v.  Allison,  33  Iowa,  278.      '  Vilas  v.  Reynolds,  6  Wis.  214. 

'  Morris  v.  Robey,  73.111.  462.  '  Roberts  v.  Fleming,  53  lU.  196. 

*  Fergus  v.  Woodworth,  44  lU.  374. 
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complished  by  a  bill  in  equity.^  In  fact,  while  the 
right  t©  vacate  a  sale  to  the  plaintiff  by  motion  in  the 
original  case  is  conceded,  it  has  sometimes  been  deter- 
mined, when  a  stranger  to  the  writ  purchases,  or  when 
the  purchase  is  made  by  the  plaintiff,  but  he  assigns  to 
a  stranger,  that  relief  must  be  sought  in  equity.^  We 
are  inclined  to  doubt  both  the  necessity  and  the  correct- 
ness of  this  rule.  It  seems  to  be  settled  that  innocent 
vendees  of  the  original  purchaser  will  always  be  pro- 
tected,^ whether  proceeded  against  by  bill  or  motion. 
A  proceeding  to  vacate  a  sale  because  it  was  made  in 
the  lump,  instead  of  by  parcels,  must  therefore,  to  be 
of  any  availability,  be  prosecuted  by  the  defendant 
against  the  original  purchaser,  or  a  vendee  of  such 
purchaser,  charged  with  notice  of  the  irregularity  in 
the  sale.  The  proceeding  is  not  based  upon  any  actual 
fraud,  nor  is  it  of  so  complicated  a  character  that  it  can- 
not, unless  in  very  extreme  cases,  be  fully  investigated 
and  properly  determined  on  the  hearing  of  a  motion 
made  in  the  case  in  which  the  writ  issued.  There  is 
therefore  no  sufficient  reason  for  compelling  a  resort  to 
some  independent  suit.  We  have  so  far,  in  the  present 
section,  proceeded  upon  the  theory  that  sales  en  masse, 
though  voidable,  are  not  void.  In  Michigan  and  Ten- 
nessee, however,  such  sales  are  clearly  void.*  In  In- 
diana there  has  been  much  judicial  vacillation  on  this 
subject.     At  first  such  sales  were  pronounced  void;' 

»  Aldrich  v.  Wilcox,  10  R.  I.  405;  Ooweu  v.  Underwood,  16  111.  22;  Morris 
V.  Robey,  7  Chic.  L.  N.  376;  Douthett  v.  Kettle,  104  111.  356. 

*  Day  V.  Graham,  1  Gilm.  435. 

"  Mixer  v.  Sibley,  53  111.  61;  Nelaon  v.  Bronnenburg,  81  lud.  193. 

*  heev.  Mason,  10  Mich.  403;  Udall  v.  Kahn,  31  Mich.  197;  Mays  v.  Wherry, 
2  Baxt.  133;  Cooke  v.  Walters,  2  Lea,   116;  Winters  v.  Burford,  6  Col.  328. 

^  Sherry  v.  Nick  of  the  Woods,  1  Ind.  575;  Doe  v.  Smith,  4  Blackf.  228; 
Reed  v.  Diven,  7  Ind.  189;  Banks  v.  Bales,  16  Ind.  423. 
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next  they  were  declared  voidable  only;^  after  this 
they  were  again  adjudged  absolutely  void;^  but  fin- 
ally the  rule  in  force  ia  a  majority  of  the  states  was 
again — and,  we  trust,  permanently — adopted.^  In 
Pennsylvania  a  lumping  sale  of  chattels  has  been 
treated  as  void.*  Later  decisions  indicate  that  such 
a  sale  is  void,  or  not,  according  to  the  circumstaaces. 
"Whenever  in  fact  the  sale  is  honest  and  fair,  and 
the  parties  to  the  execution  request  it  to  be  sold  that 
way,  and  no  one  desiring  to  bid  asks  to  have  it  sold 
otherwise,  the  sale  cannot  be  declared  void."^ 

The  decided  preponderance  of  the  authorities  on  this 
subject  shows  that  a  third  person  cannot  object  to  a 
sale  en  masse,"  and  that,  when  the  person  entitled  to 
complain  does  not  do  so  by  some  appropriate  proceed- 
ing, the  sale  is  impregnable  to  any  collateral  assault, 
and  must  be  treated  as  valid/  If  the  sale  is  judicial, 
and  must  therefore  be  reported  to  and  confirmed  by  th6 

'  West  V.  Cooper,  19  Ind.  2,  and  Patton  v.  Steuart,  19  lad.  233. 

"  Piel  V.  Brayer,  33  Ind.  332;  95  Am.  Deo.  699;  Tyler  v.  Wilkeraon,  27  Ind. 
450;  Gregory  v.  Purdue,  32  Ind.  453;  Vos3  v.  Johnson,  41  Ind.  19;  Bardeua  v. 
Huber,  45  Iiid.  235;  Oatlett  v.  Gilbert,  23  Ind.  614. 

°  Jones  V.  Kokomo  B.  Ass'n,  77  Ind.  340;  Nelson  v.  Bronnenburg,  81  Ind. 
193. 

'  Klopp  V.  Witmoyer,  43  Pa.  St.  219;  82  Am.  Deo.  561;  Breeze  v.  Range,  2 
E.  D.  Smith,  493. 

"  Smith  V.  Moldren,  107  Pa.  St.  348;  Yost  v.  Smith,  105  Pa.  St.  628;  Fur- 
bush  V.  Greene,  108  Pa.  St.  503. 

"  Stephenj  v.  Baird,  9  Cow.  274. 

'  Reanda  u.  Fulfcou,  8  Pao.  L.  Rep.  70;  Bunker  u.  Rand,  19  Wis.  253;  87 
Am.  Dec.  684;  San  Francisco  v.  Pixley,  21  Cal.  56;  Williams  v.  Allison,  33 
Iowa,  278;  Johnson  v.  Hovey,  9  Kan.  61;  Tillman  v.  Jackson,  1  Minn.  183; 
Evans  v.  Wilder,  5  Mo.  313;  Rector  v.  Hartt,  8  Mo.  448;  41  Am.  Dec.  650; 
Fine  v.  St.  Louis  Public  Schools,  30  Wo.  166;  Mohawk  Bank  v.  Atwater,  2 
Paige,  54;  Cunningham  v.  Cassidy,  17  N.  Y.  276;  Doe  v.  Hodges,  3  Hawks,  51; 
Huggins  V.  Ketchum,  4  Dev.  &  B.  414;  Griswold  v.  Stoughton,  2  Or.  61;  84 
Am.  Dec.  409;  Bouldin  v.  Ewart,  63  Mo.  330;  Foley  v.  Kane,  53  Iowa,  64;  Bell 
V.  Taylor,  14  Kan.  277;  Smith  v.  Schultz,  68  N.  Y.  41;  Lumberman  v.  Mer- 
chants' Bank,  24  Minn.  281;  Vigoureux  v.  Murphy,  54  Cal.  346. 
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court,  the  objection  that  two  or  more  parcels  which 
were  sold  together  ought-  to  have  been  sold  separately 
must  be  suggested  as  a  cause  for  denying  the  confirma- 
tion. It  cannot  subsequently  be  available  as  a  ground 
for  overthrowing  the  sale ;  for  by  the  confirmation  the 
sale  has  received  a  judicial  sanction,  of  which  it  can  be 
divested  only  by  some  revisory  proceeding.^  Instances 
occasionally  occur  in  which  a  sale  en  masse  is  not  only 
proper,  but  indispensable.  Thus  where  several  parcels 
of  real  estate,  or  several  articles  of  personal  property, 
are  subject  to  the  same  mortgage,  the  equity  of  re- 
demption, being  indivisible,  cannot  be  subdivided  by 
separate  sales  of  the  various  articles  or  parcels.^  Of 
course,  this  rule  does  not  apply  where  the  sale  is  made 
under  and  by  virtue  of  a  foreclosure  of  the  mortgage.^ 
Whether  a  tract  of  land  constitutes  several  parcels  can- 
not be  ascertained  merely  by  reading  a  description  of 
it.  It  may  consist  of  parcels  known  by  difi'erent  names 
or  numbers;  it  may  have  formerly  been  tlie  property 
of  different  owners,  from  whom  the  defendant  acquired 
it  by  separate  purchases,  and  yet,  if  the  tracts  are  con- 
tiguous, he  may  have  so  improved  and  occupied  them 
as  to  unite  them  into  one  tract.  If  so,  a,sale  of  the 
tract,  by  its  original  parcels,  is  not  required,  and  is 
manifestly  improper.*  The  rule  that  distinct  parcels 
should  be  separately  sold  is  not  generally  enforced  to 
the  extent  of  denying  the  right  to  sell  when  the  sale 
can  be  made  in  no  other  way.     Hence  the  officer,  after 

»  Osraan  v.  Trapliagem,  23  Minn.  80.  ' 

'TiStv.  Barton,  i  Denio,   171;  Cotton  v.  Marsh,  3  Wis.  221;  Harvey  v. 
McAdams,  1  L.  &  Eq.  Rep.  45;  Harvey  v.  McAdams,  32  Mich.  472. 

'  Baker  v.  Chester  Gas  Co.,  73  Pa.  116. 

*  Gleason  v.  Hill,  65  Cal.  17;  Craig  v.  Stevenson,  15  Neb.  362;  Stephens  v.- 
Taylor,  6  Lea,  307;  Baton  v.  Ryan,  5  Neb.  47;  Geney  v.  Maynard,  44  Mich 
578;  Anderson  v.  Austin,  34  Barb.  319. 
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offering  the  parcels  separately,  and  in  various  combina- 
tions, without  receiving  any  bids,  may  then  offer  and 
sell  them  en  masse}  In  Michigan  the  rule  is  otherwise. 
If  the  parcels  will  not  sell  separately,  they  must  not  be 
sold  at  all.  The  creditor  has  an  absolute  right  to  have 
them  so  sold  that  he  may  redeem  any  one  of  them  with- 
out being  compelled  to  redeem  the  others.^ 

§  297.  Of  Combinations  and  Other  Devices  to  Pre- 
vent Competition. —  Execution  sales  are  required  to 
be  made  at  public  auction,  and  after  due  notice,  in 
order  that  competition  may  be  produced,  and  the  prop- 
erty of  the  debtor  be  sold  at  its  market  value.  Any- 
thing which  tends  to  prevent  this  competition  is  likely 
to  produce  a  sacrifice  of  the  interests  of  the  debtor, 
and  perhaps  of  both  debtor  and  creditor.  It  is  also 
against  public  policy,  and  highly  immoral,  and  when- 
ever discovered  will  be  stamped  with  marks  of  disap- 
proval, both  at  law  and  in  equity.  Any  agreement 
made  between  two  or  more  persons  to  avoid  or  reduce 
competition  at  an  execution  or  judicial  sale  is  treated 
as  fraudulent  and  void.  If  either  of  the  parties  appeals 
to  a  court  of  law  to  enforce  rights  based  upon  or  grow- 
ing out  of  such  agreement,  the  appeal  will  be  disre- 
garded. The  law  will  not  assist  him  to  harvest  the 
anticipated  fruits  of  his  immoral  and  unlawful  compact.^ 

'  Mugge  V.  Helgemeir,  81  Ind.  120;  Weaver  v.  Guyer,  59  Ind.  195;  Hill  v. 
F.  &  M.  N.  B.,  97  U.  S.  450;  Van  Valkenburg  v.  Trustees,  66  111.  103. 

2  Udall  V.  Kahii,  31  Mich.  197. 

'  Troupe  v.  Wdbd,  4  Johns.  Ch.  228;  Thompson  v.  Davies,  13  Johns.  112; 
Packard  v.  Bird,  40  Cal.  378;  Spencer  v.  Champion,  13  Conn.  19;  Hook  v. 
Turner,  22  Mo.  333;  Hawley  v.  Cramer,  4  Cow.  717;  Atcheson  v.  Mallon,  43 
N.  Y.  147;  3  Am.  Rep.  678;  Woodworth  v.  Bennett,  43  N.  Y.  273;  3  Am.  Rep. 
706;  Meech  v.  Bennett,  Hill  &  D.  191;  Johnson  v.  La  Motte,  6  Rich.  Eq.  347; 
Jonea  v.  Caswell,  3  Johns.  Cas.  29;  2  Am.  Dec.  134;  Doolin  v.  Ward,  6  Johns. 
194. 
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But  it  does  not  necessarily  follow,  because  one  person 
bids  for  the  benefit  of  himself  and  others,  or  because 
two  or  more  persons  join  their  capital  for  the  purpose 
of  making  a  purchase  at  such  sale,  that  there  has  been 
an  unlawful  or  fraudulent  combination.  There  are  oc- 
casional instances  in  which  the  value  of  the  property- 
sold  is  so  great  that  but  few  persons  in  the  neighbor- 
hood are  possessed  of  the  means  requisite  for  its  pur- 
chase, and  in  which  competition  would  be  diminished 
rather  than  increased  by  prohibiting  the  aggregation 
of  capital.  Other  instances  frequently  occur  in  which 
two  or  more  persons  may  lawfully  unite  in  making  a 
purchase.  In  fact  the  union  of  two  or  more  persons 
in  purchasing  at  an  execution  sale  seems  never  to  be 
condemned,  unless  the  court  conceives  that  its  object 
is  to  prevent  competition,  rather  than  to  engage  in  the 
joint  prosecution  of  an  honorable  business  enterprise.^ 
The  intent  of  the  combination  controls;  and  where 
there  is  an  absence  of  the  evil  intent  of  suppressing 
competition,  the  combination  is  regarded  as  innocuous. 
The  absence  of  this  intent  is  the  more  readily  credited 
when  the  persons  combining  have  pre-existing  inter- 
ests to  be  protected,  as  where  they  have  liens  upon  the 
propert;y  to  be  sold.  In  that  event  they  may  unques- 
tionably appoint  one  of  their  number  to  attend  the 
sale  and  to  bid  on  behalf  of  all.  "  An  agreement 
made  by  parties,  one  or  more  of  whom  has  a  lien  upon 
or  an  interest  in  the  property  about  to  be  disposed  of 
at  a  public  or  judicial  sale,  is  not  against  public  policy 

1  Jenkins  v.  Frink,  30  Cal.  586;  89  Am.  Deo.  134;  Phippen  v.  Stiokney,  8 
Met.  388;  SmuU  v.  Jones,  1  Watta  k  S.  128;  Switzer  v.  Skiles,  3  Gilm.  529;  44 
Am.  Dec.  723;  Buokuer  v.  Chambliss,  30  Ga.  652;  Young  v.  Smith,  10  B.  Mou. 
293;  Stewart  v.  Severance,  43  Mo.  322;  97  Am.  Dec.  392;  Bradley  v.  Kingsley, 
43  N.  Y.  534;  Slingluff  v.  Eckel,  24  Pa.  St.  472;  Gardiner  v.  Morse,  25  Me. 
140;  Brisbane  v.  Adams,  3  N.  Y.  129;  Young  v.  Snyder,  3  Grant  Gas.  151. 
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because  it  has  the  effect  to  prevent  competition  at  such 
sale,  provided  it  was  made,  not  with  the  intent  of  pro- 
ducing that  effect,  but  was  fairly  made  to  protect  the 
lien  or  interest  of  the  parties,  or  for  any  other  reason- 
able and  lawful  purpose."^  Whether  a  combination 
is  fraudulent,  even  where  the  parties  have  no  prior 
lien  or  interest  to  protect,  must  be  determined  from  all 
the  circumstances  of  the  case.  "It  is  not  every  joint 
bidding,  or  partnership  among  bidders,  at  a  sale  under 
a  decree  in  chancery,  that  is  corrupt  and  fraudulent. 
Such  joint  or  partnership  biddings  may  be  perfectly 
legitimate.  To  render  them  unlawful  and  void,  there 
must  be  a  fraudulent  intent  to  depress  and  chill  the  sale 
to  obtain  the  property  at  an  undue  value,  or  to  obtain 
other  undue  and  unconscientious  advantages.  An 
estate  might  be  offered  for  sale  which  neither  of  two 
bidders  would  be  able,  separately,  to  purchase,  or,  it 
might  be,  that  neither  of  the  joint  bidders,  though  able 
as  to  pecuniary  means,  would  desire  to  purchase  the 
whole  of  the  estate  offered  for  sale,  though  each  would  be 
desirous  to  become  the  owner  of  a  part.  Such  persons, 
if  not  permitted  to  unite  in  their  biddings,  would  not 
enter  into  the  competition  at  all.  To  adopt  so  strin- 
gent a  rule  as  that  contended  for,  in  reference  to  sales 
in  chancery,  would,  in  many  instances,  have  the  effect 
of  diminishing  instead  of  enhancing  the  prices.  If  the 
copartnership  in  bidding  appears,  from  the  attendant 
circumstances,  to  have  been  entered  into  with  a  fraudu- 
lent intent  to  depress  and  chill  the  sales,  and  to  obtain 
undue  advantages  in  the  purchase  of  property,  the  sale 
will  be  vacated.     If  such  joint  bidding  has  no  such 

'  Myera  v.  Dorman,  34  Hun,  115;  Capital  Bank  v.  Huntoon,  35  Kan.  588; 
National  Bank  v.  Sprague,  20  N.  J.  Eq.  159. 
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fraudulent  intent,  and  is  bona  fide,  it  will  not  have  the 
effect  of  vitiating  the  sale."' 

N^o  doubt  the  permission  of  the  combination  of  pur- 
chasers, under  any  circumstances,  or  for  any  purpose, 
introduces  a  very  embarrassing  issue  into  every  pro- 
ceeding to  avoid  a  sale  for  alleged  unlawful  combina- 
tion, and  renders  it  possible  for  the  persons  whose 
motives  are  assailed  to  protect  themselves  by  state- 
ments and  explanations  more  consistent  with  their  in- 
terests than  with  truth.  As  business  transactions  are 
commonly  dominated  by  the  desire  of  self-aggrandize- 
ment, a  combination,  the  apparent  purpose  and  result 
of  which  is  to  reduce  the  number  of  competitors,  may 
most  reasonably  be  imputed  to  an  intent  to  depress  the 
sale  and  acquire  the  property  at  an  undervalue.  "We 
therefore  think  that  every  confederation  of  purchasers 
should  be  presumed  fraudulent,  and  that  this  presump- 
tion ought  to  prevail,  except  against  the  most  clear 
and  convincing  evidence  to  the  contrary.  Competition 
may  be  reduced  or  prevented  by  many  devices  other 
than  combination  among  the  bidders.  False  statements 
may  be  made  concerning  the  title  or  value  of  the  prop- 
erty, the  time  of  the  sale,  the  validity  of  the  proceed- 
ings, or  the  purposes  in  view  of  which  a  bid  is  made. 
Thus  a  bidder  may  cause  the  by-standers  to  believe 
that  he  is  acting  through  motives  of  philanthropy  to- 
ward the  defendant  or  his  family,  and  may  thus  prompt 
them  to  refuse  to  participate  in  the  biddings.  The 
mode  by  which  competition  is  prevented  is  immaterial. 
The  guilty  party  will  not  be  allowed  to  retain  the 
benefit  of  his  chicanery.     The  sale  will  be  vacated  on 

1  Holmes  v.  Holmes,  3  Rich.  Eq.  61;  Smith  v.  Greenlee,  2  Dev.  128;  18  Am. 
Dec.  564. 
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proper  proceedings  instituted  for  that  purpose.^  These 
proceedings  are  sometimes  by  motion.  But  a  bill  in 
equity  is  better  adapted  for  the  investigation  and  de- 
cision of  the  issues  necessarily  involved.^  Whether  a 
purchase  obtained  by  the  prevention  of  competition  can 
by  the  guilty  party  be  asserted  at  law,  is  a  question 
upon  which  the  courts  are  by  no  means  agreed.  In 
several  of  the  states,  such  a  purchase,  and  the  deed 
made  in  pursuance  thereof,  are  regarded  as  a  valid 
transfer  of  the  legal  title.*  The  defendant  in  execution 
wishing  to  prevent  the  assertion  of  this  title  must  claim 
the  assistance  of  a  court  of  equity.  But  the  majority 
of  the  decisions  sustains  an  adverse  theory,  —  one  under 
which  the  title  of  the  fraudulent  purchaser  is,  while  in 
his  hands,  regarded  as  void,  and  therefore  as  capable 
of  being  resisted  not  less  successfully  at  law  than  in 
equity.*  -    . 

1  Forelander  o.  Hicks,  6  Ind.  448;  Vautress  v.  Hyatt,  5  Ind.  487;  Griffith 
V.  Judge,  49  Mo.  536;  White  Crow  v.  White  Wing,  3  Kan.  276;  Stockton  -u. 
Owings,  Litt.  Sel.  Cas.  256;  Stewart  v.  Nelson,  2.5  Mo.  309;  Stewart  v.  Sever- 
ance, 43  Mo.  322;  97  Am.  Deo.  392;  Jones  v.  P.  &  C.  R.  R.,  32  N.  H.  544; 
Miltenberger  v.  Morrison,  39  Mo.  71;  Hamilton  v.  Hamilton,  2  Rich.  Eq.  355; 
46  Am.  Dec.  58;  Carson  v.  Law,  2  Rich.  Eq.  296;  Hamburg  M.  Co.  v.  Edsall, 
1  Halst.  Ch.  249;  Edsall  u.  Hamburg  M.  Co.,  1  Halst.  Ch.  658;  Fleming  «. 
Hutchinson,  30  Iowa,  519;  Wooton  o.  Hinkle,  20  Mo.  290;  Seymour  v.  M.  & 
C.  T.  Co.,  10  Ohio,  476;  Mills  u.  Rogers,  2  Litt.  217;  13  Am.  Dec.  263;  Pat- 
tison  V.  Josselyn,  43  Miss.  373;  Arnolds.  Cord,  16  Ind.  177;  Martin  v.  Blight, 
4  J.  J.  Marsh.  491;  20  Am.  Deo.  226. 

2  Slater  v.  Maxwell,  6  Wall.  268;  Dudley  v.  Little,  2  Ohio,  504;  Cocks  v. 
Izard,  7  Wall.  559. 

3  Crews  V.  First  Nat.  Bank,  77  N.  0.  110;  Love  v.  Powell,  5  Ala.  58;  Cos- 
tillo  V.  Thompson,  9  Ala.  937;  Myers  v.  Sanders,  9  Dana,  507;  Taylor  v.  King, 
6  Munf.  366;  8  Am.  Dec.  746;  Hill  v.  Whitfield,  3  Jones,  120.  See  also  the 
authorities  in  tlie  preceding  citation. 

» Jones  V.  P.  &  C.  Pv.  R.,  32  N.  H.  554;  Fuller  v.  Abrahams,  3  Brod.  &  B. 
116;  6  J.  B.  Moore,  316;  Brodie  o.  Seagraves,  1  Tayl.  144;  Crary  t;.  Sprague, 
12  Wen  1.  41;  27  Am.  Dec.  110;  Hogg  v.  Wilkins,  1  Grant  Cas.  67;  Underwood 
V.  McVeigh,  23  Gratt.  409;  Martin  v.  Ranlett,  5  Rich.  541;  57  Am.  Dec.  770; 
•  Kerwer  v.  Allen,  31  Iowa,  578;  Aldrich  v.  Maitland,  4  Mich.  205;  Abbey  v. 
Dewey,  25  Pa.  St.  416;  Fleming  v.  Hutchinson,  38  Iowa,  519;  Underwood  v. 
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§  298.  Employing  Puffers  at  the  Sale. — Combina- 
tions at  execution  sales,  to  depress  the  bidding,  defraud 
either  the  plaintiff  or  the  defendant,  with  a  view  of 
promoting  the  interests  of  the  purchaser.  Devices  or 
combinations  to  unduly  stimulate  the  bidding  have  an 
opposite  eflFect.  They  subserve  the  interests  of  the 
plaintiff  or  the  defendant,  and  operate  as  a  fraud  upon 
the  purchasers.  In  the  first  case  the  purchaser  may, 
as  we  have  shown,  be  deprived  of  the  fruits  of  his  un- 
lawful and  immoral  device,  either  by  vacating  the  sale, 
or  by  treating  it  as  void.  In  the  second  case  the  pur- 
chaser may  escape  the  consequence  of  the  fraud  prac- 
ticed upon  him  by  seeking  a  release  from  his  bid. 
Puffers  at  execution  and  judicial  sales  seem  to  have 
been  rarelj''  employed,  or  if  not  rarely  employed,  at 
least  to  have  been  rarely  discovered.  But  few  applica- 
tions have  been  made  by  purchasers  seeking  to  be  re- 
leased from  bids  made  at  such  sales  on  the  ground  that 
they  were  induced  by  puffers.  From  the  few  cases  in 
which  such  releases  have  been  sought,  we  infer  that 
execution,^  chancery,^  and  probate^  sales  are,  in  this 
respect,  governed  by  the  rules  applicable  to  auction 
sales.  With  respect  to  auction  sales  there  is  some 
contrariety  of  opinion  concerning  the  purchaser's  rights, 
where  he  can  show  that  puffing  has  been  resorted  to. 
The  practice  of  employing  puffers  is  everywhere  con- 
demned; and  in  ordinary  circumstances  it  is  sufficient 

McVeigh,  23  Gratt.  409;  Barton  v.  Hunter,  101  Pa.  St.  406;  Cram  v.  Rother- 
meil,  98  Pa.  St.  300.  In  North  Carolina,  the  sale  is  valid  at  law  until  set 
aside,  except  when  there  is  a  fraudulent  collusion  and  combination  between 
the  purchaser  and  the  oflBcer  conducting  the  sale,  in  which  case  the  sale  is  void. 
Burton  V.  Spiers,  92  N.  C.  503. 

'  Donaldson  v.  McRoy,  1  Browne,  346;  Lee  v.  Lee,  19  Mo.  420. 

2  Dimmock  v.  Hallitt,  L.  R.  2  Ch.  21;  National  Bank  v.  Sprague,  20  N.  J. 
Eq.  159. 

3  Pennock'a  Appeal,  14  Pa.  St.  446. 
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to  justify  a  court  in  refusing  to  compel  the  purchaser 
to  comply  with  his  bid.^  But  the  majority  of  the 
courts  have  probably  cast  aside  the  safe  and  sure  rule 
by  which  all  i)uffing  would  be  inhibited,  and  have  es- 
tablished in  its  place  other  rules,  under  which  the 
object  and  the  effect  of  the  puffing  become  material 
subjects  of  inquiry  in  each  case.  In  the  first  place,  it 
seems  that  a  person  whose  property  is  about  to  be  sold 
at  auction  may  determine  that  it  shall  not  be  sacrificed, 
and  may  fix  a  price  below  which  no  sale  shall  be  made, 
and  may  secretly  employ  a  person  to  attend  the  sale 
and  bid  up  to  the  price  fixed.  The  courts  have  de- 
clared this  device  not  to  be  immoral,  because  they  say 
its  object  is  to  prevent  a  sacrifice,  and  not  to  dispose  of 
property  at  an  exorbitant  price  under  the  stimulus  of  a 
fictitious  bidding.^  According  to  the  English  chancery 
practice,  "  where  it  is  desirable  to  have  a  reserved 
bidding  appointed  by  the  master,  for  the  purpose  of 
preventing  an  estate  from  being  sold  at  an  undervalue, 
the  proper  course  is  to  apply  to  the  court,  by  motion, 
for  such  a  direction,  when  an  order  will  be  made  for 
the  master  to  fix  a  reserved  bidding,  if  he  should  see 
fit."  A  valuation  of  the  estate  is  then  obtained  from 
a  skillful  surveyor,  who  in  his  report  sets  forth  "  the 
amount  of  the  rental,  the  estimated  value  of  the  whole 

1  Veazie  v.  Williams,  3  Story,  611;  8  How.  134;  Story's  Eq.  Jur.,  sec.  293; 
Monorieff  v.  Goldsborough,  4  Har.  &  MoH.  181;  1  Am.  Dec.  407;  Baham  v. 
Bach,  13  La.  287;  33  Am.  Dee.  561;  Woods  v.  Hall,  1  Dev.  Eq.  411;  Nat.  Fire 
Ins.  Co.  V.  Loomis,  11  Paige,  431;  Pennook's  Appeal,  14  Pa.  St.  446;  Staines  v. 
Shore,  16  Pa.  St.  200;  55  Am.  Deo.  492;  Towle  v.  Leavitt,  3  Fost.  360;  55  Am. 
Dec.  195;  Morehead  v.  Hunt,  1  Dev.  Eq.  35;  Benjamin  on  Sales,  sees.  470,  474. 

2  Smith  V.  Clark,  12  Ves.  477;  Ord  v.  Noel,  5  Madd.  440;  Flint  v.  Woodin, 
9  Hare,  618;  Wolfe  v.  Luyster,  1  Hall,  146;  Steele  v.  EUmaker,  11  Serg.  &R. 
86;  Reynolds  v.  Dechaums,  2^  Tex.  174;  76  Am.  Dec.  101;  Benjamin  on  Sales, 
see.  474,  note  »■;  Lee  v.  Lee,  19  Mo.  420;  Latham  v.  Morrow,  6  B.  Mon.  630, 
But  in  Green  v.  Raverstock,  32  L.  J.  Com.  P.  181,  14  Com.  B.,  N.  S.,  204,  the 
employment  of  a  single  puffer  was  adjudged  to  be  prima  fade  evidence  of  fraud. 

Vol.  11.  — 63 
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estate,  and  of  each  lot  separately,  and  the  sum  at  which 
the  same  ought  to  be  sold,  and  at  what  stated  sura 
■each  lot  ought  to  be  sold.  The  master  then  draws  a 
conclusion  from  the  evidence  before  him,  and  fixes  a 
hidding,  which  he  commits  to  writing,  and  incloses 
under  a  sealed  cover,  and  delivers  to  the  person  ap- 
pointed to  sell  the  estate."^  If  a  sale  is  announced  to 
take  place  "  without  reserve,"  the  vendor  will  not  be 
permitted  to  employ  a  bidder,  even  to  prevent  a  sacri- 
fice.^ In  the  second  place,  it  has  been  held  that  the 
purchaser  cannot  be  released  on  account  of  the  employ- 
ment of  puffers,  where  it  appears  that  his  bid  was  not 
induced  by  competition  with  them.  Thus  if  no  one 
bids  but  the  purchaser  and  the  puffer,  it  is  clear  that 
the  former  may  be  released  from  his  bid.^  But  after 
all  the  puffers  have  ceased  bidding,  a  competition  may 
take  place  between  bona  fide  bidders.  If  so,  the  suc- 
cessful bid  is  deemed  to  be  the  result  of  the  real  rather 
than  of  the  fictitious  competition,  and  cannot  be  avoided 
on  account  of  the  prior  puffing.*  A  purchaser,  on  dis- 
covering that  he  has  been  injured  by  competing  with 
puffers,  must,  if  he  wishes  to  complain  of  the  wrong 
done  to  him,  act  promptly  and  offer  to  restore  the  prop- 
erty and  rescind  the  contract  on  his  part.^ 

'  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1268,  1269. 

2  Robinson  v.  Wall,  2  Phila.  372;  Thornett  v.  Haines,  15  Meea.  &  W.  367; 
Meadows  v.  Tanner,  5  Madd.  34;  Bexwell  v.  Christie,  1  Cowp.  395.  The  cases 
in  which  vendors  of  real  estate  may  employ  a  person  to  bid  for  them  at  auction 
sales  in  England  are  described  by  statutes  30  and  31  Victoria,  chapter  48.  See 
Gilliat  V.  Gilliat,  L.  R.  9  Eq.  60. 

3  Howard  v.  Castle,  6  Term  Rep.  642. 

*  Bramesy  v.  Alt,  3  Ves.  Jr.  620;  Woodward  v.  Miller,  2  Coll.  279;  Na- 
tional Bank  v.  Sprague,  20  N.  J.  Eq.  159;  Tomlinson  u.  Savage,  6  Ired.  Eq. 
430. 

*  McDowell  V.  Simms,  6  Ired.  Eq.  278;  Staines  v.  Shore,  16  Pa.  St.  200; 
55  Am.  Deo.  492;  Baokenstoss  v.  Stahler,  33  Pa.  St.  251;  75  Am.  Deo.  592. 
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§  299.    Statute  of  Frauds— Memorandtim  of  Sale. 

— The  question  whether  a  judicial  sale  is  within  the  stat- 
ute of  frauds  has  not  arisen  for  decision  very  frequently, 
and  most  of  the  observations  on  the  subject  are  mere 
dicta.  Doubtless  after  the  sale  is  confirmed  it  cannot 
be  assailed  because  within  the  statute  of  frauds.  Nor 
can  any  other  contract  be  avoided,  because  within 
the  statute  of  frauds,  after  it  has  been  made  the  basis 
of  a  valid  adjudication.  The  proper  application  of  the 
principles  of  res  judicta  would  prevent  the  reopening  of 
a  question  closed  by  the  judgment.  Hence,  after  sales 
are  reported  to  and  confirmed  by  the  court,  it  will  not 
permit  the  purchasers  or  others  to  assail  their  validity 
for  want  of  a  note  or  memorandum  in  writing.^  But  the 
question,  as  we  have  suggested,  can  only  arise  before  the 
confirmation.  Either  party  may  refuse  to  proceed,  and 
may  resist  the  confirmation,  and  deny  that  any  sale  has 
been  made.  If  so,  we  think  it  must  be  held  that  the  sale 
must  be  supported  by  a  memorandum  sufficient  within 
the  statute  of  frauds.^  This  memorandum,  however, 
need  not,  we  think,  be  signed  by  the  purchaser  nor  by 
any  of  the  parties  to  the  suit ;  but  may  be  made  by  the 
master  or  other  officer  charged  with  the  duty  of  selling, 
and  may  consist  of  his  report  of  his  proceedings  made 
and  signed  by  him  and  filed  in  the  cause.^  The  mode 
of  procedure  in  the  English  court  of  chancery  was  such 
as  to  avoid  any  question  as  to  whether  the  sale  was 

>  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1283;  Attorney-General  v.  Day,  1  Ves.  Sr. 
218;  Blagden  v.  Bradbear,  12  Ves.  466;  Halleok  v.  Guy,  9  Cal.  181;  70  Am. 
Dec.  643. 

■'  Hutton  V.  Williams,  35  Ala.  503;  76  Am.  Dec.  297;  Bozza  v.  Rowe,  30  111. 
198;  83  Am.  Dec.  184.  The  following  contain  dicta  to  the  contrary:  Halleoh 
V.  Guy,  9  Cal.  181;  70  Am.  Dec.  643;  Fulton  v.  Moore,  25  Pa.  St.  468;  King  «. 
Ganniston,  4  Pa.  St.  171. 

'  liegeman  v.  Johnson,  35  Barb.  200;  Nat.  Fire  Ins.  Co.i).  Loomis„ll  Paige, 
431;  Stewart  v.  Garvin,  31  Mo.  36. 
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within  the  statute  of  frauds.  "The  master's  clerk  pre- 
pares a  paper,  on  which  the  biddings  for  the  different 
lots  are  to  be  marked.  This  generally  consists  of  a 
copy  of  the  particulars  of  sale,  with  spaces  between 
each  lot.  The  lots  are  successively  put  up  at  a  price 
offered  by  any  person  present,  such  person  signing  his 
name  to  the  sum  he  offers  in  the  above  paper.  Every 
subsequent  bidder  must  also  sign  his  name  to  the  sum 
he  offers  until  no  person  will  advance  on  the  last  bid- 
der, who  is  then  declared  to  be  the  purchaser,  unless 
there  has  been  a  reserved  bidding  fixed  by  the  master, 
in  which  case,  if  the  last  bidding  does  not  reach  the 
reserved  bidding,  the  master's  clerk  or  person  selling 
is  to  declare  that  the  lot  has  not  been  sold,  but  has 
been  bought  in  by  the  persons  interested  in  the  es- 
tate." ^  With  respect  to  execution  sales,  the  assertion 
that  such  sales  are,  and  the  other  assertion  that  they 
are  not,  controlled  by  the  same  rule  as  judicial  sales, 
have  both  been  frequently  made  with  the  utmost  con- 
fidence. Mr.  Browne,  in  his  work  on  the  statute  of 
frauds,^  seems  to  feel  sure  that  execution  and  auction 
sales  must  be  governed  by  the  same  rules  with  refer- 
ence both  to  the  necessity  and  the  sufficiency  of  the 
memorandum  of  the  sale.  As  he  has  not  favored  us 
with  the  citation  of  the  authorities  on  which  his  con- 
clusion was  based,  we  may  not  be  fully  competent  to 
judge  of  its  justness.  Our  own  researches  have  led  us 
to  a  conclusion  somewhat  different  from  that  announced 
by  Mr.  Browne.  Certainly,  quite  a  number  of  the  de- 
cisions accord  with  the  opinion  which  he  has  given.' 

1  Daniell's  Ch.  Pr.,  4th  Am,  ed.,  1271. 
•■i  §  264. 

'  Hunt  V.  Gregg,  8  Blaokf.  105;  Gossard  v.  Ferguson,  54  Ind.  519;  Chapman 
V.  Harwood,  8,  Blaokf.  82;  44  Am.  Deo.  736;  Ruckle  v.  Barbour,  48  Ind.  274; 
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The  statutes  of  the  various  states  have  provided  that 
the  proceedings  of  officers  shall  be  stated  in  their  official 
returns ;  and  in  case  of  a  sale,  a  certificate  or  bill  of  sale  is 
usually  required  to  be  made  for  delivery  to  the  purchaser. 
These  written  evidences  of  the  sale  are  probably  all  that 
the  law  exacts.  The  sheriff  at  the  time  of  the  sale  may 
not  make  such  a  memorandum  as  would  be  required  to 
give  validity  to  an  auction  sale  of  property  of  like  char- 
acter or  value.  This  omission,  we  think,  will  not  impair 
the  validity  of  the  sale,  nor  enable  the  purchaser  to  es- 
cape from  his  bid.  If  any  memorandum  is  needed,  it 
may  be  made  afterward  by  the  official  act  of  the  officer, 
either  in  indorsing  his  return  on  the  writ,  or  by  pre- 
paring and  signing  a  certificate  of  sale  or  deed.^  It  is 
doubtless  true  that  these  sales  are  within  the  statute 
of  frauds;  but,  as  we  have  shown,  the  majority  of  the 
authorities  maintain  that  the  memorandum  of  sale  may 
be  made  by  the  sheriff,  and  may  consist  of  his  official, 
return  indorsed  upon  the  writ.  In  the  absence  of  some 
official  memorandum  or  return,  no  valid  sale  has  been 
effected.^ 

§  300.  General  Observations  concerning:  the  Con- 
duct of  the  Sale. —  In  the  preceding  sections  of  this 
chapter  many  of  the  rules  to  be  observed  in  conducting 

Hadden  v.  Johnson,  7  Ind.  394;  Davall  v.  Waters,  1  Bland,  569;  18  Am.  Dec. 
350;  Spencer  v.  Pearoe,  10  Gill  &  J.  295;  Barney  v.  Patterson,  6  Har.  &  J. 
182.  The  case  of  Remington  v.  Linthicum,  14  Pet.  84,  was  a  Maryland  case, 
in  which  the  decisions  in  that  state  were  followed. 

'  Tate  V.  Greenlee,  4  Dev.  149;  Nichols  v.  Ridley,  5  Yerg.  63;  Ingram  v. 
Dowdle,  8  Ired.  455;  Armstrong  v.  Vroman,  11  Minn.  220;  88  Am.  Dec.  81; 
Nat.  Fire  Ins.  Co.  v.  Loomis,  11  Paige,  431;  Hand  v.  Grant,  5  Smedes  &  M. 
506;  43  Am.  Dec.  528;  Hy skill  v.  Givin,  7  Serg.  &  R.  369;  Alexander  v.  Merry, 
9  Mo.  514;  Hartt  v.  Rector,  13  Mo.  497;  Armstrong  v.  Vroman,  11  Minn.  220; 
88  Am.  Dec.  81;  Emley  v.  Drum,  36  Pa.  St.  123;  Linn  B.  T.  W.  Co.  v.  Terrill, 
13  Bush,  463. 

"  Linn  B.  T.  Co.  v.  Terrill,  13  Bush,  463, 
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execution  and  judicial  sales  have  already  been  sug- 
gested. It  is  not  intended  to  here  repeat  those 
suggestions,  but  rather  to  make  additional  ones.  If  the 
sale  is  made  under  a  decree  which  contains  directions 
concerning  the  time,  mode,  or  terms  of  sale,  it  consti- 
tutes the  law  of  the  case  to  which  the  officer  must 
yield  unquestioning  obedience.^  If  it  directs  the  prop- 
erty to  be  sold  in  one  parcel,  it  must  not  be  subdivided.^ 
It  has  even  been  held  that  any  substantial  departure 
from  the  directions  of  the,  decree  will  render  the  sale 
void,  unless  it  has  been  approved  by  the  court.^  These 
sales  are  usually  made  at  auction,  and  must  therefore 
be  subject  to  the  law  of  auction  sales,  with  respect  to  the 
manner  of  making  and  receiving  bids.  The  object  of 
the  officer  should  be  to  obtain  a  fair  price  for  the 
property,  and  all  his  proceedings  should  be  consistent 
with  that  object.  He  may  doubtless  impose  rules  and 
regulations  having  for  their  object  the  prevention  of 
puffing  and  by-bidding,  and  the  assuring  of  himself 
that  the  persons  bidding  are  doing  so  in  good  faith, 
and  will  make  good  their  bids  if  the  property  should 
happen  to  be  knocked  down  to  them.*  A  bid  may  be 
withdrawn  at  any  time  prior  to  its  acceptance.^  After 
the  bid  is  accepted,  the  bidder  has  no  right  to  withdraw 

1  Reynolds  v.  Wilson,  15  111.  394;  60  Am.  Deo.  753;  Wheatley  v.  Tutt,  4 
Kan.  195;  Gould  v.  Garrison,  48  111.  258. 

2  Baboock  v.  Perry,  8  Wis.  277. 
»  Welch  V.  Louis,  31  111.  446. 

*  National  Bank  v.  Sprague,  20  N.  J.  Eq.  159;  Turner  v.  Indianapolis  R.  R. 
Co.,  8  Biss.  380.  A  master,  doubting  the  good  faith  of  a  bidder,  may  demand  an 
immediate  compliance  with  the  terms  of  the  sale.     Irby  v.  Irby,  11  Lea,   165. 

'  Blossom  V.  M.  &  C.  R.  R.  Co.,  3  Wall.  196.  On  the  other  hand,  the  sale 
may  be  discontinued  or  adjourned,  on  the  payment  of  the  judgment,  or  for  any 
other  sufficient  reason,  at  any  time  prior  to  the  acceptance  of  the  bid.  Until  the 
property  has  been  actually  struck  off  to  the  bidder,  there  has  been  nothing 
but  a  proposal  on  either  side,  from  which  either  may  recede  at  pleasure.  U.  S. 
V.  Vestal,  4  Hughes,  467. 
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it.^  Where,  however,  the  bidding  was  made  in  the 
name  of  the  plaintiff,  by  his  agent,  who,  "  in  bidding, 
exceeded  his  authority,  by  mistake,  bidding  more  than 
he  was  authorized  to  bid,  and  more,  in  the  aggregate, 
than  he  intended  to  bid,  it  was  held  that  he  might,  on 
discovering  his  mistake,  withdraw  the  bid.  "The  dan- 
ger that  the  property  when  offered  again  may  not  be 
fairly  sold  is  not  so  great  as  to  outweigh  the  considera- 
tion that  the  execution  debtor  ought  not  to  be  allowed 
to  insist  upon  an  unauthorized  act  of  the  agent,  and  for 
the  purpose  of  gaining  the  benefit  of  a  mistake."^ 
The  bid  may  be  made  by  letter  or  other  writing;  but 
if  so,  it  must  be  publicly  cried  as  are  other  bids.  There 
must  be  no  circumstance  of  fraud  or  collusion  between 
the  officer  and  the  bidder,  and  the  former  must  not 
have  acted  as  the  agent  of  the  latter.^  The  bid  must 
be  an  unconditional  cash  bid;  for  the  bidder  cannot 
impose  or  vary  the  terms  of  the  sale.*  The  property 
sold  must  be  clearly  ascertained  and  designated,**  and 
the  interest  sold  must  be  all  of  which  the  defendant  is 
seised.®  If  the  property  to  be  sold  consists  of  goods 
and  chattels,  it  is  the  duty  of  the  officer  to  exercise  his 
discretion  in  arranging  and  offering  it,  either  in  sepa- 
rate parcels  or  in  such  lots  as,  in  his  judgment,  will 
realize  the  most  satisfactory  price.  With  respect  to 
real  estate  consisting  of  distinct  tracts,  the  duty  of  the 
officer  is  to  offer  each  tract  separately;  "failing  tliwi 
to  sell,  he  is  to  add  the  subdivisions  together,  one  by  one, 
and  offer  them  thus  unitedly;  and  if  not  sold  in  this  man- 

'  Dounard  v.  Crenshaw,  49  Iowa,  296. 

2  Fuson  V.  The  Conn.  Gen.  L.  Ins.  Co.,  53  Iowa,  609. 

'  Diokerman  v.  Burgess,  20  111.  266;  W^enner  v.  Thornton,  98  HI.  156. 

'  Swope  V.  Ardery,  5  Ind.  215;  Irby  v.  Irby,  11  Lea,  165. 

*  Vl'^ooters  v.  Arledge,  54  Tex.  395. 

'  Eberstein  v.  Oswald,  47  Mich.  254. 
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ner,  then  the  whole  may  be  sold  together,  on  a  reasonable 
bid,  the  particulars  of  which  is  to  be  reported  in  the 
officer's  return."  ^  The  order  in  which  separate  parcels 
of  real  estate  shall  be  offered  for  sale  may  generally 
be  designated  by  the  judgment  debtor;  and  a  refusal 
to  follow  his  directions  will  entitle  him  to  have  granted 
a  motion  to  vacate  the  sale,  unless  some  adequate  rea- 
son can  be  shown  for  disregarding  his  request.^  If  the 
judgment  debtor  has  transferred  or  encumbered  part  of 
the  lands  to  be  sold,  subsequently  to  the  attaching  of 
the  plaintiff's  lien,  the  latter  may,  by  a  suit  in  equity, 
be  compelled  to  first  sell  the  part  which  the  defendant 
has  not  sold  or  encumbered;  or,  in  the  case  of  succes- 
sive transfers  by  the  defendant,  may  be  compelled  to 
sell  the  subjects  of  such  transfers,  in  an  order  inverse 
to  that  of  their  alienation.*  In  Indiana,  it  seems  that 
a  sheriff  may  and  ought,  even  in  the  absence  of  any 
special  directions  upon  the  subject  from  any  court,  to 
regard  these  equitable  principles,  and  conform  his  sales 
thereto  as  far  as  possible.* 

§  301.  The  Payment  of  the  Bid. — The  sale  of 
property  under  execution  should  be  almost  immedi- 
ately followed  by  the  payment  of  the  bid.  The  officer 
is  not  authorized  to  sell  on  credit,^  nor  has  he  any 

1  Rorer's  Judicial  Sales,  sees.  747,  748,  86;  White  v.  Crow,  110  U.  S.  183. 

"  King  V.  Piatt,  37  N.  Y.  155. 

a  Clowes  w.  Dickenson,  5  Johns.  Ch.  235;  Merrittw.  Riohey,  97In(l.  236;  Stata 
V.  Titus,  17  Wis.  241;  La  Farge  Ins.  Co.  v.  Bell,  22  Barb.  54;  Cary  v.  Folsom,  14 
Ohio,  365;  Hard  v.  Eaton,  28  111.  122;  Hahn  v.  Behrman,  73  lud.  120. 

*  Ritter  v.  Cost,  99  Ind.  80. 

•>  Negley  v.  Stewart,  10  Serg.  &  R.  207;  Isler  v.  Andrews,  66  N.  C.  552; 
Robins  u.  Bellas,  2  Watts,  359.  Yet  it  would  hardly  be  expected  that  the 
bidders  would  attend  with  the  necessary  coin  in  their  hands.  ^  Some  indulgence 
may  be  given.  Ruckle  v.  Barbour,  48  Ind.  274.  Requiring  instantaneous 
payment  would  generally  prove  oppressive.     Aldrich  v.  Wilcox,  10  R.  I.  405. 


1001  PROCEEDINGS  FROM  LEVY  TO  SALE.  §301 

authority  to  accept  payment  otherwise  than  in  cash.^ 
Under  ordinary  circumstances,  the  officer  need  not, 
and  ought  not,  to  receive  any  other  than  an  uncondi- 
tional cash  bid.^  But  he  ought  to  remember  that  the 
writ  is  taken  out  and  levied  for  the  benefit  of  the 
plaintiff;  and  that  the  wishes  and  interests  of  the  lat- 
ter, when  he  is  indisputably  entitled  to  the  proceeds  of 
the  sale,  should  be  respected,  unless  he  insists  upon 
something  tending  unnecessarily  to  prejudice  or  op- 
press the  defendant.  Hence  the  plaintiff  should  be 
allowed  to  accept  payment  in  any  manner  satisfactory 
to  himself.  If  the  plaintiff  becomes  the  purchaser, 
the  officer  ought  not  to  exact  payment  in  coin  from 
him  when  he  is  clearly  entitled  to  the  proceeds  of  the 
sale.^  So  the  officer  ought  not  to  decline  to  receive  a 
bid  from  a  person  of  v/hose  solvency  and  good  faith 
the  plaintiff  is  satisfied.*  A  purchaser  who  has  not 
complied,  nor  offered  to  comply,  with  his  bid,  has 
acquired  no  interest  in  nor  right  to  the  property 
sold,  and  can  maintain  no  action  nor  proceeding  in 
regard  thereto.^  If,  however,  the  officer  surrenders 
the  property  to  the  purchaser,  or  otherwise  treats  the 
sale  as  consummated,  the  former  becomes  responsible 
to  the  plaintiff  for  the  amount  of  the  bid.*  In  Indi- 
ana, a  deed  issued,  without  e?;acting  payment  of  the 

1  Phillips  V.  Foster,  19  Ga.  298. 

°  Swope  V.  ArJary,  5  IiiJ.  213;  Chapman  v.  Harwood,  8  Blaekf.  82;  44  Am. 
Dee.  73G;  Ijlerw.  Andrews,  G8  N.  C.  552. 

*  Russell  V.  Gibhs,  5  Cow.  390;  Nichols  v.  Ketchum,  19  Johns.  92. 

*Lane«.  White,  12  Wis.  381. 

'  People  V.  Hays,  5  Gal.  66;  Hardesty  v.  Wilson,  2  Gill,  481;  41  Am. 
Dec.  439;  Davii  v.  Pryor,  6  Smedes  &  M.  114;  Williams  v.  Smith,  6  Cal.  91; 
Askew  V.  Ebberts,  22  Cal.  263;  Lsach  v.  Koenig,  55  Mo.  451. 

"  MeCluskey  v.  McNeely,  3  Gilm.  578;  Roberts  v.  Weetbrook,  1  Cold.  115; 
Shaw  V.  Smith,  9  Yerg.  97. 
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bid,  is  void.^  Cases  may  occur  in  which  deeds  so  is- 
sued can  properly  be  treated  as  void;  but  that  they 
are  necessarily  or  ordinarily  so,  we  deny.  If  they  are 
void,  then  it  is  difficult  to  see  on  what  principle  the 
officer  can  be  held  answerable  to  the  judgment  cred- 
itor for  the  purchase  price.  Yet  it  appears  to  be 
unquestioned  law  that  if  the  sheriff  treats  the  sale  as 
consummated,  delivers  the  property  to  the  purchaser, 
taking  his  check,  extending  him  credit,  or  merely  fail- 
ing to  collect  the  amount  of  the  bid  through  negli- 
gence or  inattention,  the  plaintiff  is  entitled  to  consider 
the  sale  as  final  and  irrevocable,  and  to  compel  the 
officer  to  pay  the  purchase  price  as  though  it  had  been 
received  by  him  in  money  on  the  day  of  the  sale.^ 
"A  sheriff  must  demand  money  for  property  sold;  and 
if  that  is  not  paid,  he  must  then  and  there  avoid  the 
sale,  and  resell  the  property,  giving  notice  thereof,  and 
then  make  a  new  sale  at  a  subsequent  time.  But  if 
he  takes  anything  but  money,  gives  credit  to  the  pur- 
chaser, delivers  the  property  to  him,  and  closes  the 
sale,  then  what  he  takes  must  be  treated  as  money  in 
])is  hands  to  be  applied  on  the  executions."^  So  if  he 
is  sued  for  not  collecting  and  paying  the  amount  for 
which  he  sold  property  under  execution,  the  duty  of 
averring  and  proving  an  excuse  for  not  collecting  the 
money  is  by  law  cast  upon  him.  "If  the  sale  was 
made  to  parties  who  refused  or  were  unable  to  pay  the 
amount  bid  by  them  for  the  property,  we  think  the 
duty  devolves  upon  him  to  show  it,  as  if  sued  for  fail- 

1  Ruckle  V.  Barbour,  48  Ind.  274;  Chapman  v.  Harwood,  8  Blaokf.  82;  44 
Am.  Deo.  736;  McCormiok  v.  The  W.  A.  Wood  M.  &  R.  M.  Co.,  72  Ind.  518. 

*  Disaton  v.  Strauck,  42  N.  J.  L.  546;  Denton  v.  Livingston,  9  Johns.  96; 
6  Am.  Deo.  264. 

»  Bobinaon  v.  Brennan,  90  N.  Y.  208. 
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iug  to  return  an  execution.  It  is  not  incumbent  on 
the  plaintiff  to  anticipate  the  defenses  and  meet  them, 
but  if  he  has  a  lawful  excuse  for  his  failure,  it  devolves 
on  him  to  plead  it."^ 

§  302.    Liability  of  Officers  for  Wrongful  Sales.  — 

The  general  proposition  that  the  abuse  of  an  authority- 
conferred  by  law  deprives  officers  of  the  protection  of 
their  writs,  and  makes  them  trespassers  ab  initio,  is 
frequently  enforced,  and  is  well  supported  by  authority.^ 
This  rule  has  often  been  applied  to  officers  making 
wrongful  sales  under  execution ;  as,  where  exempt  prop- 
erty is  sold  in  defiance  of  a  proper  claim  for  exemption ;  ^ 
or  the  goods  of  A  are  sold  under  a  writ  against  B;*  or 
a  sale  is  made  before^  or  after*  the  time  in  which  the 
officer  was  authorized  to  sell;  or  after  sunset ;'^  or  at  a 
place  different  from  that  designated  in  the  notice  of 
sale;*  or  in  the  absence  of  such  notice."  But  an  action 
for  selling  without  proper  notice  cannot  be  sustained 

^  State  V.  Spencer,  79  Mo.  314. 

2  Bradley  v.  Davis,  2  Shep.  44;  Mussey  v.  Oummings,  34  Me.  74;  Brack  v. 
Blanchard,  20  N.  Y.  223;  51  Am.  Deo.  222;  Ladd  v.  Newell,  34  Minn.  107; 
Barrett  v.  White,  3  N.  H.  210;  14  Am.  Deo.  352,  and  note.  If  the  sale  of  part 
of  the  property  is  authorized,  and  part  unauthorized,  the  officer  does  not  be- 
come a  trespasser  ah  initio,  with  respect  to  the  whole.  So  far  as  his  proceeding 
was  warranted  by  his  writ,  he  is  entitled  to  its  protection;  and  he  is  answer- 
able as  a  trespasser  ab  initio  only  to  the  extent  of  the  excess.  Wentworth  v. 
Sawyer,  76  Me.  434;  Seeking  v.  Goodale,  61  Me.  404;  14  Am.  Rep.  56S;  Dod 
V.  Monger,  6  Mod.  215. 

s  Wilson  V.  Ellis,  28  Pa.  St.  238;  Freeman  v.  Smith,  30  Pa.  St.  264;  Kerr 
V.  Sharp,  14  Serg.  &  R.  399;  Wilson  v.  McElroy,  32  Pa.  St.  82;  Van  Dresor  v. 
King,  34  Pa.  St.  201;  Spencer  v.  Long,  39  Cal.  700;  ante,  §  272. 

*  §  254. 

*  Knight  V.  Herrin,  48  Me.  533;  Smith  v.  Gates,  21  Pick.  55. 
"  Pierce  v.  Benjamin,  14  Pick.  356;  35  Am.  Dec.  396. 

'  Carniok  v.  Myers,  14  Barb.  9. 

8  Hall  V.  Ray,  40  Vt.  576;  94  Am.  Dec.  440;  Evarta  v.  Burgess,  48  Vt.  205. 

9  Carrier  v.  Esbaugh,  70  Pa.  St.  239;  Sawyer  v.  Wilson,  61  Me.  529;  Sutton 
V.  Beach,  2  Vt.  42. 
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until  the  purchaser  has  paid  the  amount  of  his  bid. 
Until  then,  the  defendant  is  not  aggrieved  by. the  sale.^ 
There  are  many  other  cases  in  which  an  officer  may 
become  liable  for  his  neglect  or  misconduct  in  making 
or  conducting  a  sale,  though  probably  most  of  them 
are  not  so  serious  in  their  character  as  to  make  him 
answerable  as  a  trespasser  ab  initio.  Thus  he  is  liable 
for  an  abuse  of  discretion  in  refusing  to  properly  sub- 
divide the  property  and  compelling  a  sale  en  masse," 
and  is  answerable  in  trover  for  property  sold  after  he 
has  realized  money  sufficient  to  satisfy  his  writ.^  He 
may  also  be  held  responsible  for  proceeding  after  an 
injunction  has  been  served  upon  him,*  or  after  he  has 
notice  of  the  allowance  of  a  writ  of  error,^  or  has  been 
notified  of  a  writ  of  certiorari,  and  commanded  to  stay 
all  further  proceedings.^  He  may,  however,  lawfully 
proceed  until  he  is  officially  notified  of  a  supersedeas,  or 
other  stay  of  proceedings/  If  the  officer  misinforms 
the  plaintiff  or  his  attorney  of  the  place  of  sale,  by  rea- 
son of  which  the  plaintiff  fails  to  attend  the  sale,  and 

'  Askew  V.  Ebberts,  22  Cal.  263.  The  code  of  Iowa  declares  that  "an  offi- 
cer selling  without  the  notice  prescribed  shall  forfeit  one  hundred  dollars  to 
the  defendant,  in  addition  to  the  actual  damages  sustained  thereby."  But 
where  the  property  sells  for  its  value,  and  the  proceeds  of  the  sale  are  applied 
on  the  execution  against  the  defendant,  the  courts  of  that  state  have  held  that, 
as  defendant  sustained  no  damages,  he  could  recover  nothing, — no  damages 
because  none  were  suffered,  and  no  penalty,  because  it  could  be  awarded  only 
"in  addition  to  the  actual  damages  sustained."  Coffey  «.  Wilson,  65  Iowa, 
270;  Enfield  v.  Blyler,  67  Iowa,  295. 

2  West  V.  Cooper,  19  Ind.  1;  Tillman  v.  Jackson,  1  Minn.  183;  Spaulding 
V.  Perkins,  2  Mich.  157. 

'  Stead  V.  Gascoigne,  8  Taunt.  527;  Batchelor  v.  Vyse,  4  Moore  &  S.  552; 
Aldred  v.  Constable,  6  Q.  B.  370;  8  Jur.  956;  Cooku.  Palmer,  6  Barn.  &  0.  739; 
9  Dowl.  &  R.  723. 

*  Stinson  v.  McMurray,  6  Humph.  339. 

»  Belshaw  v.  Marshall,  1  Nev.  &  M.  689;  4  Barn.  &  Adol.  336. 

•  Spencer  v.  Long,  39  Cal.  700. 

'  Payne  v.  Governor,  18  Ala.  320;  Foster  v.  Wiley,  27  Mich.  244;  Bryan  v. 
Hubbs,  69  N.  0.  423. 
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the  property  is  sacrificed,  the  officer  is  answerable  to 
the  plaintiff  for  the  damages  suffered  by  him.  Know- 
ing why  the  plaintiff  was  absent,  and  seeing  the  prop- 
erty selling  for  inadequate  prices,  ifc  was  the  officer's 
duty  to  have  adjourned  the  sale,  and  thereby  afforded 
the  plaintiff  an  opportunity  to  protect  his  interests.' 
If  property  "of  a  bulky  character,  incapable  of  imme- 
diate manual  delivery,  is  assumed  to  be  sold  by  an 
officer,  in  pursuance  of  a  levy  thereon  under  due  pro- 
cess of  law,  against  the  protest  of  the  owner,  as  the 
property  of  another,  to  a  purchaser  who  is  left  to  take 
possession  for  himself,"  this  is  a  conversion  for  which 
the  owner  may  at  once  maintain  an  action  against  the 
officer.^  In  some  of  the  states,  the  sheriff  owes  the 
duty  to  bidders  to  disclose  to  them  the  interest  which 
he  offers  for  sale,  and  to  state  any  defects  of  title  known 
to  him.  If  he  permits  them  to  proceed  upon  the  sup- 
position that  they  will  obtain  a  good  title,  when  he  has 
reason  to  believe  they  will  not,  he  cannot  remain  silent 
without  incurring  the  risk  of  being  required  to  indem- 
nify them  for  moneys  paid  to  him  under  the  delusive 
supposition.^ 

§  303.  Liability  of  PlaintiflFs  for  Wrongful  Sales. 
—  In  a  preceding  section,*  we  have  considered  the  lia- 
bilities of  plaintiffs  and  others  for  wrongful  levies,  and 
have  found  that  a  plaintiff  in  execution  is  answerable 
for  every  act  of  the  officer  which  he  either  directed  or 
ratified,  and  is  not  answerable  for  any  act  of  the  officer 

'  state  V.  Moore,  72  Mo.  285. 

2  Hoasfeldt  v.  Dill,  28  Minn.  469. 

'  Commonwealth  v.  Dickinson,  5  B.  Mon.  506;  43  Am.  Deo.  132;  Bartholo- 
mew V.  Warner,  32  Conn.  98;  85  Am.  Dec.  251;  Harrison  v.  Shanks,  13  Bush, 
,620. 

*  §  273. 
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which  he  neither  directed  nor  ratified.  Undoubtedly, 
the  same  principles  must  be  applicable  to  wrongful 
sales.  A  plaintiff  is  therefore  liable  for  proceeding 
upon  a  satisfied  judgment,^  or  after  a  tender  has  been 
made  of  all  the  money  which  the  oflScer  is  entitled  to 
collect  under  the  writ.''  If  anything  occurs  rendering 
it  improper  to  proceed  further  under  the  writ,  the 
plaintiff  is  answerable  if  he  does  not  give  prompt 
notice  to  the  officer.^ 

§  304.  Liability  of  Officers  for  Rsfusing  or  Ne- 
glecting to  Sail.  —  Officers  are  liable  if,  for  an  unreason- 
able time,  they  refuse  or  neglect  to  sell  property  in  their 
hands  which  is  subject  to  sale.*  The  only  difficulty  in 
such  cases  is  in  determining  the  measure  of  damages. 
If,  by  the  neglect  or  refusal  to  sell,  the  property  is  lost 
to  the  plaintiff,  and  the  defendant  is  insolvent,  the  of- 
ficer is  liable  for  the  value  of  the  property."  In  Geor- 
gia, an  officer  neglecting  to  sell  is  answerable  to  the 
plaintiff  for  the  value  of  the  property,  if  it  does  not  ex- 
ceed the  amount  of  the  execution.®  In  England,  a 
different  rule  prevails,  and  officers  neglecting  to  sell 
are  not  obliged  to  respond  to  the  plaintiff,  except  for 
the  actual  damage  suffered  by  him  from  tlieir  neglect.' 
The  objection  to  this  rule  is,  that  a  plaintiff  may,  where 

1  Swan  V.  Wood,  8  Wend.  676;  Brown  v.  Feeter,  7  Wend.  301;  Glover  v. 
Horton,  7  Blackf.  295. 

2  Tiffany  v.  St.  John,  5  Lans.  153;  Mason  v.  Sudam,  2  Johns.  Ch.  172. 

3  Jacobs  V.  Robb,  10  U.  C.  Q.  B.  276. 

*  Carlile  v.  Parkins,  3  Stark.  163;  Dorranoe  v.  Commonwealth,  13  Pa.  St. 
160;  State  v.  Herrod,  6  Blackf.  440;  Harris  v.  TCirkpatrick,  35  N.  J.  L.  392; 
Aireton  v.  Davis,  9  Bing.  740;  3  Moore  &  S.  138;  Jacobs  v.  Humphreys,  4 
Tyrw.  472;  2  Comp.  &  M.  413. 

*  Boyse  v.  Reynolds,  10  Bush,  286. 
"NealtJ.  Price,  11  Ga.  297. 

'  Clifton  V.  Hooper,  6  Q.  B.  468;  8  Jur.  958;  14  L.  J.  Q.  B.  1;  Bales  v. 
Wing,  2  Nev.  &  M.  831. 
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the  defendant  is  perfectly  solvent,  be  perpetually  kept 
out  of  the  fruits  of  his  judgment,  because,  during  the 
continuing  solvency  of  the  defendant,  it  is  impossible 
to  show  that  any  beyond  nominal  damages  resulted 
from  the  failure  to  sell.  An  oflficer  may  successfully 
defend  an  action  for  not  selling  goods  levied  upon  by 
him,  by  showing  that  they  did  not  belong  to  the  de- 
fendant, and  therefore  cannot  lawfully  be  sold  under  a 
writ  against  him/ 

1  Saoddy  v.  Foster,  1  Met.  (Ky.)  160;  Leavitt  v.  Smith,  7  Ala.  175;  Masnn 
V.  Watts,  7  Ala.  703;  Hopkins  v.  Chandler,  2  Har.  (N.  J.)  299;  Union  Bank 
B.  Benham,  23  Tex.  143;  Harris  v.  Kirkpatrick,  35  N.  J.  L.  392. 
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CHAPTER  XX. 

REPORTING,   CONFIRMING,   AND  VACATING  CHANCERY  SALES. 

§  304  a.  The  necessity  for  confirmation. 

§  304  b.  The  report  of  the  sale,  and  proceedings  therein. 

§  304  c.  Notice  of  proceedings  to  confirm  or  vacate. 

§  304  d.  Opening  the  biddings  on  account  of  an  advance  bid. 

§  304  e.  Classification  of  grounds  for  refusing  confirmation. 

§  304  f.  Denying  confirmation  for  irregularities  in  the  proceedings. 

§  304  g.  Denying  confirmation  on  account  of  misconduct. 

§  304  h..  Denying  confirmation  on  account  of  surprise. 

§  304  i.  Denying  confirmation  because  bidder  has  obtained  aa  unconscionable 


§  304  j.     Denying  confirmation  because  unconscionable  advantage  has  been 

obtained  over  the  purchaser. 
§  304  k.     Denying  confirmation  for  defects  in  title. 
§  S04  1.      Decree  of  confirmation,  and  its  effect. 

§  304  a.    The  Necessity  for  Confirmation. — If  the 

sale  is  judicial,  the  court  is  the  vendor,  and,  unlike 
other  vendors,  it  is  not  bound  by  the  acceptance  of  the 
bid  by  its  agent  who  conducts  the  sale.  The  success- 
ful bidder,  on  his  part,  acquires  no  title  by  the  sale  alone, 
and  no  right,  unless  it  be  the  right  to  have  the  court 
proceed  with  respect  to  him  and  his  bid,  not  wantonly  or 
capriciously,  but  in  a  manner  becoming  to  a  court  of 
chancery  and  in  conformity  to  the  rules  of  equity  juris- 
prudence. "  The  accepted  bidder  at  such  a  sale 
acquires  by  the  mere  acceptance  of  his  bids  no  inde- 
pendent right,  as  in  the  case  of  a  purchaser  under  exe- 
cution, to  have  his  purchase  completed,  but  is  nothing 
more  than  a  preferred  bidder  or  proposer  for  the  pur- 
chase, depending  upon  the  sound,  equitable  discretion 
of  the  chancellor  for  the  confirmation  of  a  sale  made  by 
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a  miiiisterial  agent."  ^  A  decree  which  authorizes  a 
commissioner  to  sell  lands,  receive  the  purchase-money, 
and  make  title,  without  requiring  a  report  and  confir- 
mation of  the  sale,  is  irregular  and  erroneous,  and,  in 
North  Carolina,  relief  against  such  a  decree,  if  entered 
upon  default  for  want  of  aa  answer,  may  be  had  upon 
motion,  "  until  the  decree  is  fully  executed."^  As  title 
does  not  vest  in  the  purchaser  until  after  the  confirma- 
tion of  the  sale,  he  has,  prior  to  that  time,  no  right  to 
the  possession  of  the  property  sold,  and  no  legal  cause 
of  complaint  against  the  defendants  who  remain  in  pos- 
session, exercising  tlie  rights  of  ownership,  including 
the  right  to  cut  and  remove  "  all  crops  growing  upon 
the  premises,  and  which  are  in  a  condition  to  be  cut 
and  removed  in  the  usual  course  of  good  farming."^ 
The  confirmation  is  a  necessity  to  all  parties  who  have 
any  interest  dependent  upon  the  sale, — to  the  purchaser, 
because,  without  it,  he  has  no  title ;  and  to  the  parties  to 
the  suit,  because,  in  its  absence,  they  have  no  means  of 
compelling  the  purchaser  to  comply  with  the  terms  of 
the  sale.*  Hence  it  is  a  sufficient  answer  to  a  motion 
against  the  bidder  to  compel  him  to  pay  in  his  money, 
that  the  sale  has  not  been  confirmed.^  In  Ohio,  the 
doctrine  that  the  purchaser  acquires  no  estate  or  right 
by  the  acceptance  of  his  bid  Is  carried  so  far  as  to  per- 
mit the  defendant,  after  the  sale,  to  pay  off  the  judg- 
ment, and  having  done  so,  to  successfully  resist  the 

'Busey  v.  Hardin,  2  B.  Mon.  411;  Vanbassum  v.  Moloney,  2  Met.  (Ky.) 
652;  Taylor  v.  Galpin,  .3  Met.  (Ky.)  544;  Wells  v.  Rice,  34  Ark.  346. 

2  Dula  V.  Stone,  98  N.  C.  459. 

'  Allen  V.  Elderkin,  62  Wis.  627.  If  the  purchaser  takes  possession  before 
confirmation,  he  is  a  trespasser,  an^  liable  for  mesn?  profits.  Lupton  v.  Almy, 
4  Wis.  242. 

*  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1281;  Viftoent  v.  Going,  2  Dru.  &  War.  75, 
note. 

^  Anonymous,  2  Ves.  Jr.  335. 
Vol.  II.— 64 
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confirmation  of  the  sale.^  But  instances  may  occur  in 
which  the  ratification  or  acquiescence  of  the  parties 
may  either  estop  them  from  invoking  the  rule  that  a 
confirmation  is  essential,  or  give  rise  to  the  presump- 
tion that  an  order  of  confirmation  was  made  of  which 
the  evidence  has  been  lost.^  So  the  approval  of  the 
■court  has  sometimes  been  inferred  from  its  subsequent 
acts  and  proceedings,  though  no  order  of  confirmation 
can  be  found  in  its  records.^  The  failure  of  the  clerk  to 
enter  the  decree  of  confirmation  on  the  minutes  of  the 
court  is,  not  fatal  to  the  purchaser's  title,  if  it  appears 
by  competent  evidence  that  such  decree  was  in  fact 
rendered  by  the  court.* 

§  304  b.  The  Report  of  the  Sale. — By  the  Eng- 
lish chancery  practice,  the  purchaser,  if  he  wished  to 
obtain  the  benefit  of  his  contract,  "  must  first  procure, 
at  his  own  expense,  a  report  from  the  master  of  his 
being  the  best  bidder  for  the  lot  he  has  purchased. 
After  the  report  has  been  filed,  and  an  office  copy 
taken  by  the  purchaser,  he  must,  at  his  own  expense, 
apply  to  the  court,  by  motion,  that  the  purchase  may 
be  confirmed.  This  motion  requires  no  previous  no- 
tice, and  the  order  made  upon  it  will  be  that  the  pur- 
chaser be  confirmed  nisi;  i.  e.,  unless  cause  is.shown 
against  it  within  eight  days  after  the  service  of  the 
order.  The  purchaser  must  procure  an  office  copy 
from  the  registrar,  and  he  may  serve  it  on  the  solici- 
tors for  air  the  parties  in  the  cause.  If  no  cause  is 
shown  within  the  eight  days,  the  purchaser  must  apply 

»  Reed  v.  Radigan,  42  Ohio  St.  292. 

2  Henderson  v.  Herrod,  23  Miss.  434;  Mbore  v.  Green,  19  How.  69;  Tepton 
u.  Powell,  2  Cold.  19;  Smith  v.  West,  64  Ala.  34. 

»  Grayson  v.  Weddle,  63  Mo.  523;  Robertson  v.  Johnson,  57  Tex.  62. 
*  Koehler  v.  Ball,  2  Kan.  172;  83  Am.  Dec.  451. 
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to  the  court  to  confirm  the  order  absolutely,  which 
will  be  ordered,  of  course,  on  the  production  of  an 
affidavit  of  the  service  of  the  order  nisi,  and  a  certifi- 
cate of  no  cause  being  shown.  "^  If  the  purchaser 
fails  to  move  for  the  confirmation  of  the  sale,  the 
plaintiff  may  take  the  initiative,  and  by  pursuing  the 
proceedings  heretofore  designated  as  necessary  on 
the  part  of  the  purchaser,  may  obtain  a  final  order  of 
confirmation.  When  the  plaintiff  is  the  actor,  the  or- 
der nisi  must  be  served  on  the  purchaser  as  well  as 
on  the  parties  to  the  suit.^  "The  usual  mode  of  selling 
property  under  a  decree  or  order  in  chancery  is  a 
direction  that  it  be  sold  with  the  approbation  of  a 
master  in  chancery,  to  whom  the  execution  of  the  decree 
in  that  particular  has  been  confided.  It  matters  not 
whether  the  sale  is  public  or  private  by  a  person  au- 
thorized to  make  it.  Not  that  the  approbation  of  the 
master  in  either  case  completes  a  title  to  the  purchaser. 
It  is  only  the  master's  approval  of  the  sale,  and  is  one 
step  towards  a  purchaser  getting  a  title.  Before,  how- 
ever, a  purchaser  can  get  a  title,  he  must  get  a  report 
from  the  master  that  he  approves  the  sale,  or  that  he 
was  the  best  bidder,  accordingly  as  the  sale  may  have 
been  made  either  privately  or  at  auction.  The  report 
then  becomes  the  basis  of  a  motion  to  the  court  by 
the  purchaser  that  his  purchase  may  be  confirmed. 
Notice  of  the  motion  is  given  to  the  solicitors  in  the 
cause,  and  confirmation  nisi  is  ordered  by  the  court, 
to  become  absolute  in  a  time  stated,  unless  cause  is 
shown  against  it.  Then,  unless  the  purchaser  calls  for 
an  investigation  of  the  title  by  the  master,  it  is  the 
master's  privilege  and  duty  to  draw  the  title  for  the 

'  Daniell's  Chancery  Practice;  4th  Am.  ed.,  1274. 
»Ibid.  1281. 
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purchaser,  reciting  in  it  the  decree  for  sale,  his  ap- 
proval of  it,  and  the  confirmation  by  the  court  of  the 
sale,  in  the  manner  that  such  confirmation  has  been 
ordered."  * 

§  304  c.  Notice  of  Proceedings  to  Confirm  or 
Vacate  Sale. — It  will  be  observed  that  the  proceed- 
ings with  respect  to  the  confirmation  of  the  master's 
report,  as  shown  in  the  preceding  section,  were  such 
as  gave  both  the  parties  and  the  purchaser  abundant 
opportunity  to,protect  their  interests.  This  is  essential 
whether  the  object  be  to  obtain  a  rejection  or  a  con- 
firmation of  the  sale.  The  purchaser  is  a  quasi  party 
to  the  suit.  He  has  the  right  to  have  notice  of  every 
proceeding  affecting  him,  in  order  that  he  may  appear 
and  properly  represent  his  case,  and  may,  in  the  event 
that  any  improper  action  is  taken  with  respect  to  him, 
prosecute  appropriate  appellate  proceedings  to  correct 
such  action.^ 

§  304  d.  Opening  the  Biddings  on  Account  of  an 
Advance  Bid.  —  A  motion  may  be  made  to  open 
the  biddings,  in  which  event  the  proceedirfgs  for  con- 
firmation are  arrested  until  the  motion  is  disposed  of.^ 
One  of  the  results  of  the  rule  heretofore  stated,  that 
the  purchaser  obtained  no  right  or  title  before  con- 
firmation, is,  that  the  court  is  at  liberty  to  decline  to 
accept  his  bid  for  no  other  reason  than  that  a  better 
price  can  probably  be  obtained.  In  England,  it  was 
the   custoni   to   open   the   biddings   on   obtaining   an 

'  Williamson  v.  Berry,  8  How.  546. 

2  Blossom  V.  M.  &  C.  R.  R.  Co.,  1  Wall.  655;  Delaplaine  v.  Lawrence,  10 
Paige  Ch.  602;  Wilkie  v.  Ingham,  52  Mich.  641;  Kable  v.  Mitchell,  9  W.  Va. 
492. 

»  Vansittart  v.  Collier,  2  Sim.  &  St.  608. 
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advance  oifer  of  ten  per  cent  on  the  previous  bid.^ 
The  practice  was  not  inflexible,  and  a  few  instances 
occurred  in  which  an  offer  of  a  less  advance  was 
treated  as  sufficient/  when  the  original  bid  was  so 
large  that  the  .advance  offered,  though  less  than  ten 
per  cent,  amounted  to  five  hundred  pounds.*  The  bid- 
dings might  be  opened  a  second  time,  if  the  requisite 
advance  was  offered.*  The  motion  to  open  the  bid- 
dings might  be  made  at  any  time  before  the  final  con- 
firmation of  the  sale.  If  granted,  it  released  the 
purchaser  from  his  bid,  and  entitled  him  to  the  return 
of  his  deposit.  If  he  had  purchased  two  or  more  lots, 
the  opening  of  the  biddings,  as  to  any  one  of  them, 
gave  him  the  option  of  having  them  opened  as  to 
all,  if  he  made  affidavit  to  the  effect  that  his  being 
declared  the  bidder  of  the  lot  as  to  which  the  biddings 
were  opened  had  induced  him  to  bid  for  the  others.^ 
The  practice  of  opening  the  biddings  merely  because 
an  advance  bid  is  made  prevails  in  some  parts  of  the 
United  States;®  in  others,  the  courts  of  chancery  have 
not  adopted  the  rules  of  the  English  courts  upon  this 
subject,  and  therefore  will  not  reopen  the  biddings  for  an 
advance  in  price,^  unless  taken  in  connection  with  other 

*  Anonymous,  3  Madd.  494;  Bourn  v.  Bourn,  13  Sim.  189. 
2  Brooks  V.  Smith,  3  Ves.  &  B.  144. 

'  Garstone  v.  Edwards,  1  Sim.  &  St.  20. 

*  Scott  V.  Nesbit,  3  Bro.  C.  C.  475. 

°  Bates  V.  Bonnor,  6  Sim.  380;  Price  v.  Price,  1  Sim.  &  St.  386. 

"Dula  V.  Seagle,  98  N.  C.  458;  Childress  v.  Hurt,  2  Swan,  490;  Hay's 
Appeal,  51  Pa.  St.  58;  Owen  v.  Owen,  5  Humph.  352;  Effinger  v.  Ralston,  21 
Gratt.  437;  Wilson  v.  Shields,  3  Baxt.  65;  Click  v.  Burris,  6  Heisk.  539;  King- 
wood  Bank  v.  Jarvis,  28  W.  Va;  805;  Dupuy  v.  Gorman,  9  Lea,  144;  State  v. 
Roanoke  N.  Co.,  86  N.  C.  408;  State  Bank  v.  Green,  11  Neb.  303. 

'  Penn's  Adm'r  v.  Tolleson,  20  Ark.  652;  Adams  v.  Haskell,  10  Wis.  123; 
Andrews  v.  Scotton,  2  Bland,  629;  Seaman  v.  Riggins,  1  Green  Ch.  214; 
34  Am.  Dec.  200;  Williamson  v.  Dale,  3  Johns.  Ch.  290;  Duncan  v.  Dodd, 
2  Paige,  99. 
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circumstances  showing  that  the  sale  ought  not  to  be 
confirmed.  The  application  to  open  the  biddings  may- 
be made  on  behalf  of  any  person  who  offers  the  requisite 
advance,  and  secures  it  in  a  manner  satisfactory  to  the 
court.  After  an  order  has  been  entered  confirming; 
the  sale,  it  is  too  late  to  reopen  the  biddings  merely 
on  account  of  an  increased  price  being  offered,  however 
large.  ^  In  England,  the  statute  30  and  31  Victoria, 
chapter  48,  section  7,  has  abolished  the  previously  pre- 
vailing practice  of  opening  the  biddings  on  account  of 
an  advance  bid.  The  parties  may,  as  we  have  shown,' 
protect  the  property  from  sacrifice  by  having  a  price 
fixed,  below  which  it  shall  not  be  sold.  By  the  statute 
referred  to,  the  highest  bidder  is  entitled,  if  his  bid  is 
accepted  at  the  sale,  to  be  declared  and  allowed  to  be 
the  purchaser,  unless  the  court  or  judge,  on  the  ground 
of  fraud  or  improper  conduct  in  the  management  of 
the  sale,  opens  the  biddings,  or  orders  the  property 
resold. 

In  Mississippi,  on  the  other  hand,  the  right  to 
reopen  the  biddings  has  quite  recently  been  asserted 
and  regulated  by  statute.  This  statute  declares  that 
the  chancery  court  has  power,  in  its  discretion,  to 
refuse  confirmation  of  any  sale  for  inadequacy  of 
price,  providing  the  party  objecting  to  the  sale  en- 
ters into  a  bond  with  approved  security  for  the 
payment  of  all  costs  thereby  accruing,  and  condi- 
tioned that  the  property  on  a  resale  shall  bring  an 
advance  of  fifteen  per  cent  upon  the  former  sale,  ex- 
clusive of  costs.  One  who  procures  a  resale  under  this 
statute   is   regarded   as   starting  the  bidding   on  the 

'  Daniell's  Ch.  Pr.,  4th  Am.  ed.,  1288;  Houston  v.  Aycock,  5  Sneed,  406; 
73  Am.  Deo.  13h 
2  ATae,  §  298. 
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resale  at  the  amount  for  which  he  has  given  security, 
and  unless  tl^ere  is  a  higher  bid  becomes  the  purchaser 
at  that  sum.^ 

§  304  e.  Classification  of  Grounds  for  Refusing 
Confirmation. — Though  there  is  no  offer  of  an  ad- 
vanced bid  of  ten  per  cent  or  more,  or  though  the 
court  may,  under  its  rules  of  decision,  decline  to  open 
biddings  on  account  of  a  mere  advance  bid,  many  other 
grounds  may  be  urged  with  success  against  the  con- 
firmation of  a  sale.  The  confirmation  may  be  opposed 
either  by  the  original  parties  to  the  suit,  or  by  the 
purchaser,  who,  by  his  bid  and  the  report  of  the  com- 
missioner or  master,  has  become  a  quasi  party  to  the 
suit.  "Whether  a  court  will  confirm  a  sale  made  by  a 
commissioner  under  its  decree,  must  in  a  great  measure 
depend  upon  the  circumstances  of  each  case.  It  is 
difficult  to  lay  down  any  rule  applicable  to  all  cases ; 
nor  is  it  possible  to  specify  all  grounds  which  will 
justify  the  court  in  withholding  its  approval."^  "The 
court  in  acting  upon  a  report  does  not  exercise  an 
arbitrary,  but  a  sound,  discretion  in  view  of  all  the  cir- 
cumstances. It  is  to  be  exercised  in  the  interests  of 
fairness,  prudence,  and  with  a  just  regard  to  the  rights 
of  all  concerned."*  Objections  .to  the  confirmation  of 
chancery  sales,  may,  we  think,  be  regarded  as  falling 
under  some  one  of  the  following  classes:  1.  Those  in 
which  the  objection  is,  that  the  proceedings  have  been 
irregular  in  some  substantial  particular;  2.  Those  in 
which  some  fraud,  trick,  or  devise,  or  other  misconduct, 
has  operated  to  the  prejudice  of  the  party  objecting;  3. 

1  Mason  v.  Martin,  64  Miss.  572. 

2  Hartley  v.  Roffe,  12  W.  Va.  424;  Beaty  v.  Veon,  18  W.  Va.  296. 

3  Brook  V.  Rice,  27  Gratt.  816. 
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Those  in  which  the  complaining  party  has  suffered 
through  some  surprise,  misapprehension,  or  accident, 
which,  though  not  due  to  the  misconduct  of  his  adver- 
pary,  may  yet  ^entitle  him  to  relief;  and  4.  Those  in 
which  the  contract  of  sale  is  so  inequitable  and  uncon- 
scionable that  the  court  will  decline  to  enforce  it.  In 
cases  of  the  latter  class,  the  claim  for  relief  is  very 
frequently  enforced  by  objections  falling  within  one  or 
all  of  the  preceding  classes. 

§  304  f.  Denying  Confirmation  for  Irregularity  in 
the  Proceedings. — Errors  or  irregularities  in  the  de- 
cree, or  in  the  proceedings  anterior  thereto,  which  might 
have  constituted  proper  and  suflBcient  grounds  for  an 
appeal,  or  for  any  other  revisory  proceeding,  are  not 
available  as  objections  to  the  confirmation  of  a  sale,^ 
provided  such  error  or  irregularity  is  not  so  grave  as 
to  impair  the  validity  of  the  sale.  The  purchaser  at  a 
chancery  sale,  whether  the  rule  of  caveat  emptor  be  held 
applicable  to  him  or  not,  is  always  entitled  to  the  title 
of  all  the  parties  to  the  suit, — to  the  whole  interest 
which  the  court  has  undertaken  to  sell.  If  there  is 
any  jurisdictional  or  other  defect,  the  operation  of 
which  will  be  such  that  the  purchaser  will  not,  upon 
paying  the  bid  and  receiving  a  conveyance,  become 

'  Dick  V.  Robinson,  19  W.  Va.  159;  BuUard  v.  Green,  10  Mich.  268;  Todd 
V.  Dowd,  1  Met.  (Ky.)  281;  Vanbuaaum  v.  Moloney,  2  Met.  (Ky.)  550;  Young 
V.  Bloom,  22  How.  Pr.  383;  Koehler  v.  Ball,  2  Kan.  154;  83  Am.  Dec.  451; 
Norria  v.  Callahan,  59  Mias.  140.  "A  party  cannot  have  the  benefit  of  are- 
hearing,  or  a  oill  of  review,  or  an  appeal,  or  writ  of  error,  or  an  original  bill, 
by  simply  filing  exceptions  to  a  report.  The  former  proceedings  must  be  con- 
sidered as  conclusive  as  to  the  matters  of  reference.  Exceptions  to  the  report 
must  be  confined  to  the  report  itself,  the  order  being  considered  as  conclusive, 
and  to  the  evidence  on  which  the  report  is  based.  If  the  master  has  obeyed 
the  decree,  and  his  report  is  sustained  by  the  facts,  exceptions  are  of  little 
avail."    Mnagrove  v.  Lusk,  2  Tenn.  Ch.  579. 
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invested  with  the  whole  title  with  which  the  court 
assumed  to  deal,  then  he  will  be  released  from  his  bid/ 
There  i,3  always  an  implied  warranty  in  judicial  sales 
that  the  officer  had  authority  to  sell,  and  anything 
which  establishes  that  he  had  no  such  authority  en- 
titles the  purchaser  to  relief.^  If  a  motion  is  made  to 
vacate  the  judgment  for  a  jurisdictional  defect,  it  is 
improper  to  confirm  the  sale,  unless  such  motion  should 
be  first  heard  and  denied.^  There  may  be  irregularities 
in  the  sale  not  sufficient  to  avoid  it  if  confirmed,  and 
of  which  the  only  parties  who  could  be  prejudiced 
thereby  do  not  complain.  May  the  purchaser  urge 
these  to  obtain  a  release  from  his  bid?  There  is  a 
dictum,  to  the  effect  that  because  the  purchaser  could 
not  obtain  confirmation  in  such  a  case  against  the  objec- 
tion of  a  party  to  the  suit,  he  will  not  be  compelled  to 
perfect  his  purchase  ;  or,  in  other  words,  that  the  right 
to  confirmation  must  be  mutual.*  But  we  think  the 
more  sensible  rule  is,  that  if  the  proceedings  are  such 
that  the  purchaser  can  acquire  title,  he  will  not  be 
heard  to  urge  irregularities  which,  manifestly,  either 
had  no  effect  .whatever  upon  the  sale,  or  operated  to 
his  advantage.^  The  following  irregularities  have  been 
adjudged  sufficient  to  justify  a  denial  of  confirmation 
of  the  sale :  Want  of  proper  notice  of  the  sale;"  selling 

1  Cook  V.  Farnam,  21  How,  Pr.  286;  34  Barb.  95;  Boykin  v.  Cook,  61  Ala. 
472;  Bartee  v.  Tompkins,  4  Sneed,  623;  Goode  v.  Crow,  51  Mo.  214;  Sandford 
V.  White,  56  N.  Y.  359;  Barle  v.  Turton,  20  Md.  23;  Fox  v.  Reynolds,  50  Md. 
564;  Freeman  on  Cotenancy  and  Partition,  sec.  547;  Freeman  on  Void  Judicial 
Sales,  sec.  48;  Thrift  v.  Frittz,  7  111.  App.  55. 

2  Stoney  v.  Sheetz,  1  Hill  Ch.  465. 

*  Johnson  v.  Lindsay,  27  Kan.  514. 

*  Talley  v.  Starke's  Adm'r,  6  Gratt.  348. 

*  Swan  V.  Newman,  3  Head,  289;  Ex  parte  Kirkham,  3  Head,  517;  Jennings 
V.  Jenkins's  Adm'r,  9  Ala.  285;  Crogan  v.  Livingston,  17  N.  Y.  218. 

^Moncure  v.  Zunts,  11  Wall.  416. 
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distinct  tracts  en  masse, -^  appointment  by  parol  of  the 
deputy  who  made  the  sale;^  selling  in  defiance  of  a 
stay  of  proceedings.' 

§  304  g.  Refusing  Coufirmatiou  on  Account  of 
Misconduct. — Under  this  head  may  be  included  all 
affirmative  acts  of  the  parties,  the  officer  conducting  the 
sale,  the  purchaser,  and  even  of  strangers  to  the  proceed- 
ing, which  result,  or  have  probably  resulted,  in  an  unfair 
and  inequitable  sale.  Among  these  may  be  included 
unusually  stringent  terms  imposed  by  the  master  re- 
quiring the  immediate  payment  in  coin  of  the  amount 
of  the  bid,  though  persons  were  present  of  well-known 
solvency  desirous  of  bidding,  but  not  supplied  with  the 
requisite  coin;*  selling  property  en  masse  which  it  was 
the  duty  of  the  officer  to  endeavor  to  sell  in  parcels;^ 
disobedience  by  the  master  of  the  plaintiff's  instructions 
not  to  sell  unless  a  specified  price  could  be  obtained;* 
deterring  bidding  by  falsely  representing  that  the  bid 
made  was  for  the  benefit  of  the  defendant;^  haste  in 
conducting  a  sale,  without  any  effort  to  procure  bidders, 
the  purchase  being  made  by  complainant's  solicitor;'' 
connivance  between  the  auctioneer  and  a  sham  bidder, 
by  which  the  biddings  were  run  up  far  in  excess  of  the 
value  of  the  property;^  selling  in  violation,  of  an  agree- 

»  Lay  V.  Gibbons,  14  Iowa,  377;  81  Am.  Deo.  487;  Bradley  v.  Luce,  99  III. 
234;  Boylan  v.  Kelly,  36  N.  J.  Eq.  331;  but  a  sale  was  confirmed,  though  en 
WMSse,  when  the  defendant,  being  present  at  the  sale,  made  no  objection  to 
selling  in  that  manner.     Guaranty  &  S.  D.  Co.  v.  Jenkins,  40  N.  J.  Eq.  451. 

2  Meyer  v.  Patterson,  28  N.  J.  Eq.  239. 

'  Campbell  v.  Smith,  9  Wis.  305. 

*  Penn  v.  Tolleson,  20  Ark.  652. 

^  American  Ins.  Co.  v.  Oakley,  9  Paige,  259;  38  Am.  Deo.  561. 

«  Requa  v.  Rea,  2  Paige,  339. 

'  Crutchfield  v.  Thurman,  4  Bush,  498. 

^  Busey  v.  Hardin,  2  B.  Mon.  410. 

•  Brock  V.  Rice,  27  Gratt.  812. 
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ment  to  adjourn  the  sale/  .or  after  misinforming  defend- 
ant's attorney  that  the  sale  would  take  place  at  a  later 
hour  in  the  day.^ 

§  304  h.  Denying  Confirmation  on  the  Ground  of 
Surprise,  Misapprehension,  etc. — Where  it  would  be 
manifestly  unjust  to  permit  a  chancery  sale  to  stand, 
confirmation  of  it  will  often  be  denied  at  the  instance 
of  a  party  in  interest,  who  shows  that  it  would  not 
have  been  made  but  for  his  surprise,  mistake,  or  ex- 
cusable neglect.  If  the  party  objecting  to  the  sale  was 
misled  with  respect  to  the  time  and  place  of  sale,  either 
by  positive  misinformation,  or  by  an  agreement  of  the 
adverse  party  that  notice  would  be  given  which  in  fact 
was  not  given,  and  on  that  account  failed  to  be  present 
at  the  sale,  and  his  absence  resulted  in  the  sacrifice  of 
the  property,  confirmation  of  the  sale  must  be  refused.' 
The  like  result  must  follow  where  the  party  complain- 
ing was  made  to  believe  that  the  sale  had  been  ad- 
journed, or  would  not  take  place  at  all.*  "Any  mistake 
or  misunderstanding  between  the  persons  conducting 
the  sale  and  intended  bidders  or  parties  in  interest,  and 
any  accident,  fraud,  or  other  circumstance,  by  which  in- 
terests are  prejudiced,  without  the  fault  of  the  injured 
party  or  parties,  will  be  deemed  sufticient  cause  for 
refusing  confirmation  and  ordering  a  resale.'"^  ^ny 
accident  or  unforeseen  contingency  preventing  the  party 
complaining  from  being  present  or  represented  at  the 

1  Mutual  L.  Ins.  Co.  v.  Goddard,  33  N.  J.  Eq.  482. 

2  American  W.  Co.  u.  Scholer,  85  Mo.  496. 
»  Pell  V.  Vreeland,  35  N.  J.  Eq.  22. 

*  Hubbard  v.  Taylor,  49  Wis.  68;  Strong  v.  Catton,  1  Wis.  471 ;  William- 
son V.  Dale,  3  Johns.  Ch.  290;  Cole  County  v.  Madden,  91  Mo.  585;  Tripp  v. 
Cook,  26  Wend.  143. 

^  ffiUeary  v.  Thompson,  11  W.  Va.  117. 
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sale  will  generally  entitle  him  to  relief;  as,  where  he  was 
detained  in  court  as  a  juror;  or  was^  under  an  honest 
misapprehension  of  the  time  of  the  sale;^  or  was  pre- 
vented from  reaching  the  place  of  sale  in  time,  owing 
to  the  unusual  inclemency  of  the  weather;^  or  the 
agent  whom  he  had  employed  to  attend  the  sale  forgot 
it;*  or,  from  a  conversation  with  the  master,  received  an 
impression  that  the  sale  would  be  postponed;^  or  was 
compelled  to  be  absent  in  attendance  on  court  as  a  wit- 
ness;® or  where  he  supposed  the  proceedings  had  been 
stayed  pending  an  appeal,  but  a  mistake  had  been  made 
in  the  justification  of  the  sureties,  which  prevented 
the  appeal  bond  from  operating  as  a  supersedeas;^  or 
where  a  gentleman,  who  attended  for  the  purpose  of 
bidding  a  much  larger  sum,  was  prevented  from  so 
doing  "owing  to  his  deafness  and  inability  to  hear  the 
bidding  himself,  and  the  failure  of  his  agent  to  pursue 
his  instructions."  ^  The  fact  that  plaintiff  did  not  au- 
thorize the  bringing  of  a  suit  for  partition  entitles  him 
to  an  order  vacating  a  sale  made  therein.* 

§  304  i.  Refusing  to  Confirm  the  Sale  because  the 
Bidder  ha^  Obtained  an  Unconscionable  Advantage. 

- — Where  the  property  has  sold  at  a  grossly  inadequate 

'  Hoppooks  V.  Conklin,  4  Sand.  Ch.  582. 

^  Wetzlar  v.  Schaumavin,  24  N.  J.  Eq.  60;  Griffith  v.  Hadley,  10  Bosw.  587. 

»  Johnson  v.  Crawl,  55  Tex.  571;  Roberta  v.  Roberts,  13  Gratt.  639;  Pritoh- 
ard  V.  Askew,  80  N.  C.  86. 

*Bixley».  Mead,  18  Wend.  611. 

5  Collier  V.  Whipple,  13  Wend.  224. 

«  Dewey  v.  Linsoott,  20  Kan.  684. 

'  Gould  V.  Gager,  18  Abb.  Pr.  32;  24  How.  Pr.  440. 

*  Broomall  v.  Reybold,  5  Houst.  435.  Some  cases  seem  less  lenient  than 
those  cited,  and  exact  a  higher  degree  of  diligence  from  persons  interested  in 
sales.  Baboock  v.  Canfield,  36  Kan.  437;  Keene  F.  C.  D.  B.  v.  Marsh,  31 
Kan.  771;  Parkhurst  v.  Cory,  11  N.  J.  Eq.  233;  Crompton  v.  Baldwin,  42  111. 
165. 

»  Hurste  v.  Hotaling,  20  Neb.  178. 
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price,  relief  may,  of  course,  be  obtained  in  those  states 
which  have  adopted  the  English  rule  of  permitting  the 
biddings  to  be  opened  at  any  time  prior  to  confirma- 
tion ;  for  in  those  states  the  confirmation  of  the  sale  is 
in  the  discretion  of  the  court,  and  such  discretion 
will  not  be  exercised  in  behalf  of  an  unconscionable 
contract.'  And  there  are  decisions  in  other  states  show- 
ing the  vacation  of  sales .  where  there  seems  to  have 
been  no  substantial  ground  upon  which  to  base  the 
action  of  the  court  other  than  the  gross  inadequacy  of 
the  bid,^  though  in  none  of  these  cases  did  the  court 
announce  as  a  rule  of  decision  that  confirmation  might 
be  withheld,  for  inadequacy  of  price.  On  the  other 
hand,  where  resort  is  had  to  an  independent  suit  for  the 
purpose  of  setting  aside  a  sale,  it  has  been  held  that 
mere  inadequacy  of  price,  however  gross,  is  not  of 
itself  a  sufficient  ground  for  relief.^  Very  rarely, 
indeed,  can  a  sale  for  a  grossly  inadequate  price  occur 
in  which  some  excuse  may  not  be  made  for  the  ab- 
sence and  inattention  of  the  parties  interested  ;  and  the 
courts  will  give  credence  to  the  excuse  when  offered, 
and,  uniting  it  with  the  gross  inadequacy,  will  find  in 
their  united  force  sufficient  to  deny  the  confirmation 
of  the  sale.  Very  few  and  perhaps  no  cases  will  arise 
in  which  it  may  be  necessary  to  determine  the  abstract 
proposition  of  the  effect  of  gross  inadequacy  of  price, 
isolated  from  all  other  circumstances.  Courts,  too, 
.  may  escape  the  proposition  by  seeing  or  affecting  to 

'  Kable  v.  Mitchell,  9  W.  Va.  492:  Hartley  v.  Roffe,  12  W.  Va.  424; 
Hughes  V.  Hamilton,  19  W.  Va.  366. 

''  Van  Ness  v.  Hadsell,  54  Mich.  560;  Pierce  v.  Kneeland,  7  Wis.  224; 
Chapman  v.  Boetcher,  27  Hun,  606;  Duncan  v.  Dodd,  2  Paige,  99;  King  v. 
Morris,  2  Abb.  Pr.  296. 

'  Sowle  V.  Champion,  16  Ind.  165;  March  v.  Ludlum,  3  Sand.  Ch.  35; 
McCotter  v.  Jay,  30  N.  Y.  80;  Eberhart  v.  Gilchrist,  11  N.  J.  Eq.  167. 
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see,  in  the  acceptance  of  a  grossly  inadequate  bid,  evi- 
dence of  fraud  or  abuse  of  discretion  on  the  part  of 
the  officer  making  the  sale  ;  for  he  may,  and  generally 
ought  to,  avoid  this  result  by  an  adjournment  of  the 
sale  to  some  more  opportune  occasion.  So  far  as  any 
general  rule  has  been  formulated  upon  the  subject,  it 
seems  to  be  this:  "That  mere  inadequacy  of  price, 
where  parties  stand  on  an  equal  footing,  and  there  are 
no  -jonfidential  relations  between  them,  is  not  of  itself 
sufficient  to  set  aside  a  sale,  unless  the  inadequacy  is 
so  gross  as  to  be  proof  of  fraud,  or  to  shock  the  judg- 
ment and  the  conscience."^  So  in  Maryland  it  was 
said  that  "the  court  will  not  set  aside  a  sale  in 
all  other  respects  unexceptionable,  for  inadequacy  of 
price,  unless  the  sum  reported  by  the  trustee  is  so 
grossly  inadequate  as  to  indicate  a  v/ant  of  reasonable 
judgment  and  discretion  in  the  trustee."  ^  Chancellor 
Kent,  when  placed  in  a  position  where  he  must  sustain 
a  grossly  inadequate  sale,  made  on  a  stormy  day,  to  the 
only  person  present  other  than  the  officer  conducting 
the  sale,  or  else  set  it  aside  upon  a  bill  in  equity 
brought  for  that  purpose,  escaped  from  the  dilemma  by 
declaring  ftiat  "the  most  reasonable  conclusion,  and  the 
only  one  honorable  to  the  defendant,  Is,  that  the  pur- 
chase was  intentionally  made,  at  the  time,  in  trust  for 
the  respective  interests  of  the  parties  to  the  execu- 
tion";^ and  thus  an  unconscionable  self-seeker  was  in- 
voluntarily transformed  into  a  disinterested  guardian  of 
the  interests  which  he  sought  to  destroy. 

The  case  of  Kloepping  v.  Stellmacher,  21  N.  J.  Eq. 

'  Marlatt  v.  Warwick,  18  N.  J.  Eq.  Ill;  Howell   v.  Baker,  4  Johns.  Oh. 
118. 

"  Glonn  V.  Doraey,  11  Gill  &  J.  9;  House  v.  Walker.^  4  Md.  Ch,  62, 
»  Howell  V.  Baker,  4  Johna.  Ch.  122. 
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328,  is  an  extraordinary  one,  and  is  inconsistent  with 
any  other  rule  than  that  a  sale  may  be  set  aside  for 
gross  inadequacy.  The  sale  was  free  from  all  fraud 
and  irregularity.  It  had  been  adjourned  for  the  pur- 
pose of  giving  the  defendants  opportunity  of  protect- 
ing their  interests;  and  they  were  personally  notified 
of  the  sale.  But  they,  being  "  ignorant,  stupid, 
perverse,  and  poor,"  gave  no  attention  to  the  mat- 
ter, and  their  land,  worth  fifteen  hundred  dollars, 
was  sold  for  fifty-two  dollars.  The  sale  was  va- 
cated on  the  ground,  that  "though  the  informa- 
tion was  given  and  understood,"  the  court  thought 
that  the  defendants  could  not  have  believed  it,  and 
that  although  the  mistake  was  caused  "by  their  ov/n 
stupidity  and  perverseness,  yet  it  should  not  be  pun- 
ished by  a  loss  so  great  to  them  as  this  sale,  if  al- 
lowed to  stand,  would  cause."  After  citing  most  of  the 
cases  bearing  upon  this  subject,  the  supreme  court  an- 
nounced the  following  rule:  "Trom  the  cases  here 
cited  we  may  draw  the  general  conclusion,  that  if  the 
inadequacy  of  price  is  so  gross  as  to  shock  the  con- 
science, or  if,  in  addition  to  gross  inadequacy,  the  pur- 
chaser has  been  guilty  of  any  unfairness,  or*  has  taken 
any  undue  advantage,  or  if  the  owner  of  the  property 
or  party  interested  in  it  has  been  for  any  other  reason 
misled  or  surprised,  then  the  sale  will  be  regarded  as 
fraudulent  and  void,  or  the  party  injured  will  be  per- 
mitted to  redeem  the  property  sold.  Great  inadequacy 
requires  only  slight  circumstances  of  unfairness  in  the 
conduct  of  the  party  benefited  by  the  sale  to  raise  the 
presumption  of  fraud."  ^ 

'  Graffam  v.  Burgess,  117  U.  S.  192.  See  also  Schilling  v.  Lintner,  43  N.  J. 
Eq.  444;  Hunt  v.  Fisher,  29  Fed.  Rep.  801.  But  in  O'Callaghan  v.  O'Callag- 
han,  91  111.  228,  a  bill  to  set  aside  a  sale  of  property  worth  four  thousand  dol- 
lars for  ten  dull-irs  was  dismissed. 
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In  New  York  certain  shares  of  bank  stock  were  sold 
by  a  receiver  acting  under  a  decree  in  chancery.  At 
the  time  of  the  sale  the  purchaser  was  aware,  while 
the  receiver  was  ignorant,  of  the  fact  that,  in  an  action 
brought  by  certain  stockholders,  it  had  been  adjudged 
that  the  directors  were  liable  to  the  stockholders  for 
the  market  value  of  the  stock,  and  also  for  an  assessment 
of  one  hundred  per  cent.  The  stock  was  sold  for  $107, 
while  its  par  value  was  $2,700.  The  court  declined  to 
confirm  the  sale,  saying:  "The  stock  was  put  up  for 
sale,  and  the  appellant  became  the  purchaser  for  $107,  or 
thereabouts,  and  he  now  insists  that  the  claim  against 
the  directors,  under  the  judgment  in  the  stockholders' 
action,  passed  to  him,  as  incident  to  the  sale,  and  that 
the  court  is  bound  to  direct  the  receiver  to  carry  out 
the  sale  by  a  transfer  of  the  stock.  Assuming,  as  the 
appellant  contends,  that  a  transfer  of  the  shares  would 
operate  as  a  transfer  of  the  claim,  we  are  of  opinion 
that  the  court  properly  refused  to  grant  the  motion. 
There  was  doubtless  a  complete  executory  contract  in 
form  for  the  transfer  of  the  shares.  But  the  contract, 
while  executory,  was  subject  to  the  supervisory  power 
of  the  court.  The  court  could,  in  the  exercise  of  a 
just  discretion,  sanction  or  disapprove  it,  and  the  pur- 
chaser must  be  deemed  to  have  purchased  subject  to 
this  implied  condition.  The  purchaser,  by  invoking  the 
power  of  the  court;  submitted  himself  to  its  jurisdiction; 
and  in  deciding  the  question  presented,  the  court  was 
not  bound  to  grant  the  motion,  if,  in  its  judgment,  the 
contract  was  inequitable,  although  there  was  no  tech- 
nical legal  duty  resting  upon  the  purchaser  to  disclose 
his  information  in  respect  to  the  j&dgment,  or  although 
the  receiver  may  have  omitted  to  exercise  the  diligence 
which  a  prudent  and  careful  officer  ought  to  have  done. 
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The  court,  in  dealing  with  the  question  presented,  was 
acting  in  respect  to  the  administration  of  a  trust  by 
one  of  its  own  officers.  The  receiver,  in  making  the 
sale,  acted  under  a  misapprehension  of  the  facts.  The 
petitioner  has  acquired  no  fixed  right  to  have  the  sale 
completed,  and  under  the  circumstances,  it  seems  more 
just  that  he  should  lose  his  bargain  than  that  the  trust 
estate  should  sustain  the  loss  which  may  result  from 
compelling  the  receiver  to  transfer  the  shares.  We 
think  the  court  properly  refused  to  enforce  the  con- 
tract of  sale,  and  that  the  motion  was  properly  denied."' 

§  304  j.  Refusing  Confirmation  of  Sale  because 
Unconscioaabla  Advantage  has  bean  Obtained  over 
the  Purchaser.— The  confirmation  of  a  sale  may  be  re- 
sisted, or  a  motion  to  vacate  a  sale  be  made,  by  the  pur- 
chaser as  well  as  by  one  of  the  parties  to  the  suit,  and 
on  the  same  grounds.  That  a  purchaser  may  resist  the 
confirmation  of  a  sale  for  irregularity  in  the  proceedings 
operating  to  his  detriment,  or  for  any  fraud  or  miscon- 
duct of  the  parties,  there  can,  we  apprehend,  be  no  ques- 
tion. Where,  however,  he  urges  merely  that  to  hold 
him  to  his  bid  would  be  unconscionable,  there  is  more 
occasion  for  dissent,  and  therefore  more  conflict  of  decis- 
ions. The  English  rule  upon  the  subject  is  thus  stated 
by  Mr.  Daniell:  "Where  the  contract  is  unreasonable, 
the  court  will  relieve  the  purchaser  as  well  as  the 
seller.  Thus  in  Savile  v.  Saule,  1  P.  Wms.  745,  a 
purchaser,  about  the  time  of  the  South  Sea  Bubble, 
was  discharged  on  submitting  to  forfeit  his  deposit 
on  the  ground  of  the  exorbitance  of  the  price.  With 
respect  to  the  last  case,  however,  it  is  to  be  observed 
that  there  is  no   doubt   now  that  the   circumstance 

1  Attorney-General  v.  Continental  Ins.  Co.,  94  N.  Y.  203. 
Vol.  IL-65 
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that  the  price  given  is  much  beyond  the  value  of  the 
estate  will  not  be,  of  itself,  a  sufficient  ground  to  re- 
lease a  purchaser  from  his  contract,  even  upon  the 
terms  of  forfeiting  a  deposit.  Where,  however,  a  pur- 
chaser has,  by  mistake,  given  an  unreasonable  price  for 
an  estate,  the  court  will,  in  a  proper  case,  wholly  re- 
scind the  contract."^ 

If,  in  the  advertisement  of  the  sale,  or  in  representa- 
tions made  respecting  the  property,  there  is  anything 
which  occasioned  a  mistake  or  misapprehension  on  the 
part  of  the  purchaser,  in  any  substantial  particular, 
he  may  be  released  from  his  bid.^  Where  a  sheriff 
intended  to  sell  certain  lands  of  the  defendant,  and 
had  the  same  appraised,  and  the  purchaser,  relying 
upon  such  appraisement,  bid  in  the  lands,  he  was  re- 
leased on  showing  that  the  lands  sold  were  worthless 
sand  banks  lying  adjacent  to  the  lands  appraised  and 
intended  to  be  sold.^ 

§  304  k.  Denying  Confirmation  for  Defects  in  Title. 

— Under  the  principle  that  confirmation  may  be  denied 
at  the  instance  of  the  purchaser,  because  his  contract 
is  unreasonable  and  unconscionable,  he  may  be  entitled 
to  be  released  from  his  bid  because  of  defects  in  the 
title  to  all  or  part  of  the  lands  sold ;  that  the  rule  of 
caveat  emptor  prevails  in  judicial  sales  has  been  so 
often  repeated  as  to  create  a  widely  diffused  under- 
standing that  the  purchaser  must  make  good  his  bid, 
whether  any  return  could  be  given  him  for  it  or  not. 
The  better  opinion  is,  that  the  rule  of  caveat  emptor  will 
not  be  applied  in  chancery  sales  while  the  court  retains 

'  Daniell'a  Cli.  Pr.,  4th  Am.  ed.,  1284. 

2  Lachlan  v.  Reynolds,  1  Kay,  52;  McCuUoch  v.  Gregory,  1  Kay  &  J.  286; 
Clayton  v.  Glover,  3  Jones  Eq.  373;  Veeder  v.  Fonda,  3  Paige,  94. 
»  Frashci-  .v.  Ing'jam,  4  Neb.  531. 
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control  of  the  proceediugs;  and  that  the  purchaser 
will  be  released,  and  any  payments  made  by  him,  and  re- 
maining within  the  control  of  the  court,  will  be  returned, 
if  the  condition  of  the  title  is  such  that  he  would  not 
be  required  to  accept  it  were  the  contract  between  him 
and  a  private  individual.  The  court  is  the  vendor,  and 
it  will  not  enforce  a  contract  in  its  own  favor,  of  which  it 
would  refuse  to  decree  the  execution,  if  the  vendor  were 
a  private  person.^  "  A  purchaser  on  a  partition  or  fore- 
closure sale  has  a  right  to  expect  that  he  will  acquire 
a  good  title,  and  the  law  presumes  that  he  bids  with 
that  object  in  view.  He  should  not  be  left,  upon  re- 
ceiving a  deed,  to  the  uncertainty  of  a  doubtful  title,  or 
the  hazard  of  a  contest  with  other  parties  which  may 
seriously  affect  the  value  of  the  property  if  he  desire 
to  sell  the  same."^  "A  purchaser  of  lands  at  a  judi- 
cial sale,  unless  he  is  put  upon  his  guard  by  some  prior 
notice,  may  insist  on  a  good  title,  and  will  not  be  re- 
quired to  pay  over  the  purchase-money  and  take  a 
deed,  unless  the  serious  defects  shown  by  him  are 
remedied."  ^  "  Until  the  final  ratification,  a  sale  made 
by  order  of  a  court  of  equity  is  an  executory  contract, 
open  to  objection,  and  will  not  be  enforced  if  it  is  in- 
equitable and  against  good  conscience  to  do  so."*  In  a 
few  of  the  states,  confirmation  of  a  sale  will  be  decreed, 
and  payment  of  his  bid  exacted  of  the  purchaser,  not- 

'  Deadrick  v.  Smith,  6  Humph.  138;  Read  v.  Fite,  8  Humph.  328;  Argall 
B.  Raynor,  20  Hun,  267;  Mott  v.  Mott,  68  N.  Y.  246;  Lee  v.  Lee,  27  Hun,  2; 
People  V.  Globe  M.  L.  I.  Co.,  33  Hun,  394;  Pearson  v.  Johnson,  2  Sneed,  581; 
Bolivar  v.  Zoigler,  9  S.  C.  287;  Dodd  v.  Neilson,  90  N.  Y.  243. 

2  Jordan  v.  Poillon,  77  N.  Y.  520;  Monaghan  v.  Small,  6  S.  C.  177;  Edney 
B.  Edney,  80  N.  C.  81;  Kostenbader  v.  Spotts,  80  Pa.  St.  430;  Monarque  v. 
Monarque,  80  N.  Y.  320. 

»  Fryer  v.  Rockefeller,  63  N.  Y.  272. 

*  Hunting  v.  Walter,  33  Md.  62. 
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withstanding  defects  in  the  title/  A  purchaser's  claim 
to  relief  is  dependent  upon  his  bid  being  made  in  the 
belief  that  the  sale  was  of  a  perfect  title.  If  he  knew 
of  the  defect,  or  from  pursuing  inquiries  suggested  by 
the  pleadings  or  the  notice  of  sale  would  have  known 
of  it,  he  is  not  entitled  to  be  released.^ 

§  304  1.  Decree  of  Confirmation  and  its  Efifect. — 
In  determining  a  motion  to  confirm  or  vacate  a  sale, 
the  action  of  the  court  is  limited  to  the  granting  or 
refusing  of  the  relief  sought.  It  can  make  no  change 
in  the  terms  of  the  sale,  nor  impose  conditions,  nor 
provide  that  the  confirmation  shall  become  operative 
in  certain  contingencies  only.  It  must  simply  approve 
or  disapprove  the  sale.^  In  acting  upon  the  report  of  a 
sale,  the  court  doubtless  acts  judicially ;  and  in  most  of 
the  states  it  does  not  proceed  until  notice  has  been 
given  to  all  the  parties  interested  in  the  sale.  There 
therefore  exists  every  reason  for  giving  to  decrees  of 
confirmation  the  effect  of  final  adjudications  of  all  the 
questions  in  fact  considered  and  decided,  and  also  of 
all  the  questions  which  the  parties  ought  to  have  pre- 
sented for  consideration  and  decision.  But  their  effect 
as  res  judicata  is  not  so  conclusive  and  comprehensive 
as  we  might  reasonably  expect.  In  Kansas  they  are 
entered  ex  parte,  and  that  fact  abundantly  justifies  the 

'  United  States  v.  Duncan,  12  111.  523;  Bassett  v.  Lookwood,  60  111.  164; 
Cashion  v.  Faina,  47  Mo.  133;  Owsley  v.  Smith's  Heirs,  14  Mo.  154;  MoAdams 
■0.  Keith,  49  111.  388;  Schwartz  v.  Dryden,  25  Mo.  574. 

2  Ecolea  v.  Timmons,  95  N.  C.  540;  Fryer  v.  Rockefeller,  63  N.  Y.  268; 
Young  V.  McOluug,  9  Gratt.  336;  Riggs  v.  Pursell,  66  N.  Y.  193;  Ledyard  v. 
Phillippa,  32  Mich.  13;  Graham  v.  Bleakie,  2  Daly,  55;  McKernau  v.  Neif,  43 
Ind.  503. 

"  Green  v.  State  Bank^  9  Neb.  165;  Kinnear  v.  Lee,  28  Md.  488;  Davis  v. 
Stewart,  4  Tex.  223;  Ohift  L,  I.  Co.  u.Goodin,  10  Ohio  St.  557;  Fitch  v.  Min- 
sall,  15  Neb.  328. 
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court  in  restricting  their  effect,  and  in  holding  that  they 
amount  to  no  more  than  a  decision  that  the  proceed- 
ings, as  shown  in  the  return,  are  not  such  as  require  the 
disapproval  of  the  sale/  Upon  principle,  we  do  not 
understand  that  they  can  there  be  given  a  conclusive 
effect  upon  any  question  whatever,  because  they  lack 
the  essential  element  of  judicial  authority;  to  wit, 
notice  to  the  party  whose  rights  are  sought  to  be  ad- 
judged. Elsewhere,  because  made  after  notice  given 
to  the  parties  in  interest,  they  are  conceded  a  much 
greater  effect.  Still,  they  fall  short  of  final  determi- 
nations of  the  issues  involved.  The  court  of  chancery 
seems  to  have  proceeded  upon  the  principle  that  the 
parties  and  the  purchaser  having  been  brought  within 
its  jurisdiction,  they  remained  and  were  subject  to 
such  orders  as  it  saw  proper  to  make,  though  after  a 
great  lapse  of  time.  The  sale  may  have  been  con- 
firmed, the  money  paid,  and  the  property  conveyed  to 
the  purchaser.  Nevertheless,  a  petition  may  be  filed 
suggesting  some  fraud,  mistake,  misapprehension,  sur- 
prise, or  other  adequate  ground  for  equitable  relief; 
the  purchaser  brought  before  the  court  by  some  ap- 
propriate notice;  and  if  the  facts  asserted  in  the  peti- 
tion are  established  by  evidence  satisfactory  to  the 
court,  the  sale  may  be  vacated.^  Unless  vacated  in  the 
mode  and  for  the  causes  suggested  above,  the  decree 
has,  for  most  if  not  for  all  purposes,  the  effect  of  res 
judicata.  Such  errors  and  irregularities  in  the  pro- 
ceedings as  might  have  been  successfully  urged  against 

1  Benz  V.  Hines,  3  Kan.  390;  89  Am.  Dec.  594;  Rice  u.  Poynter,  15  Kan. 
263. 

^  Watson  V.  Birch,  2  Ves.  Jr.  51;  National  Bank  v.  Sprague,  21  N.  J.  Bq. 
457;  Smith  v.  Alleu,  22  N.  J.  Eq.  572;  Mutual  L.  I.  Co.  v.  Sturges,  33  N.  J. 
Eq.  328;  Cawley  v.  Leonard,  28  N.  J.  Eq.  467;  Campbell  v.  Gardner,  11  N.  J. 
Eq.  423;  Trir ;)  v.  Cook,  2li  Wend.  143;  Collier  v.  Whipple,  13  Wend.  224. 
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the  confirmation  of  the  sale,  after  its  confirmation,  no 
longer  impair  its  validity,  unless  they  are  such  as  go 
to  the  jurisdiction  of  the  court,  and  show,  not  that  its 
action  was  erroneous,  but  beyond  its  power/  The 
object  of  the  proceedings  for  confirmation  is  to  furnish 
an  opportunity  for  inquiry  respecting  the  acts  of  the 
officer  in  making  the  sale.  The  court  may,  if  it  deems 
best,  ratify  various  irregularities  in  the  proceedings; 
and  whenever  there  is  a  power  of  ratification,  the  prin- 
ciple prevails  that  a  subsequent  ratification  is  equiva- 
lent to  a  previous  authorization.  If  the  officer  changes 
the  terms  of  the  sale,  the  court  may  ratify  his  action, 
provided  the  terms,  as  changed,  are  such  as  the  court 
had  power  to  sanction  in  the  first  instance.^ 

After  a  sale  has  been  confirmed,  it  cannot  be  defeated 
by  showing  collaterally  that  there  was  a  failure  to  ap- 
praise the  property,^  or  a  defect  in  the  notices  of  sale,* 
or  that  the  commissioner  who  made  the  sale  had  no 
authority  to  make  it,°  or  that  the  officer  departed  from 
the  order  of  sale  prescribed  by  the  decree."  Even 
where  the  practice  of  opening  the  biddings  on  the 
reception  of  an  advance  bid  prevails,  the  motion  for 
such  opening,  unless  based  on  other  grounds  than  the 
advance  offer,  must  be  made  before  an  order  is  entered 
confirming  the  sale.'     So  the  purchaser  must  satisfy 

1  Burling  v.  Melhorn,  75  Va.  639;  Langyher  v.  Patterson,  77  Va.  470;  Wor- 
sham  V.  Hardaway,  5  Gratt.  60;  Brown  v.  Gilmor,  8  Md.  322;  Anderson  v. 
Foulke,  2  Har.  &  G.  346. 

2  .Jacobs's  Appeal,  23  Pa.  St.  477;  Emery  v.  Vroman,  19  Wis.  689;  88  Am. 
Dec.  726;  Thorn  v.  Ingram,  25  Ark.  58. 

8  Neligh  V.  Keene,  16  Neb.  407. 
*  Wyant  v.  Tuthill,  17  Neb.  495. 
"  Core  V.  Strieker,  24  W.  Va.  689. 
«  MoGavook  v.  Bell,  3  Cold.  512. 

'  Blue  V.  Blue,  79  Va.  69;  Coffin  v.  Corruth,  1  Cold.  194;  Henderson  v. 
Lowrey,  5  Yerg.  240. 
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himself  respecting  the  title  before  he  permits  an  order 
of  confirmation  to  be  entered.  Otherwise  he  is  pre- 
cluded from  objecting,  whether  for  encumbrances  or 
defects  in  the  title,  and  cannot  be  released  from  the 
payment  of  his  bid.^  An  order  of  confirmation  cannot 
supply  the  want  of  authority  to  sell.  Hence  if  the 
decree  directing  the  sale  was  void  for  want  of  jurisdic- 
tion, no  force  can  be  given  it  by  a  decree  of  confirma- 
tion.^ Though  there  is  a  valid  decree,  the  sale  may 
include  property  not  described  in  such  decree.  If  so, 
it  cannot  be  validated  by  a  decree  of  confirmation. 
When  this  question  was  presented  to  the  supreme 
court  of  the  United  States,  it  was  disposed  of  as  fol- 
lows: "Upon  principle,  the  question  is  by  no  means 
free  from  difficulty.  We  are  clear  that  a  sale  without 
a  decree  to  sustain  it  would  be  a  nullity,  and  we  doubt 
if  a  court  can  make  it  valid  by  a  mere  general  order  of 
confirmation.  If,  however,  an  issue  had  been  made  by 
exceptions,  or  other  proper  pleading,  as  to  the  question 
whether  any  particular  piece  of  property  had  been  in- 
cluded in  the  decree  or  order  of  sale,  and  the  court  had 
decided  that  it  was  so  included,  it  might  be.  an  adjudi- 
cation upon  the  construction  of  the  decree  which  would 
bind  the  parties.  Nothing  of  the  kind  occurred  here. 
There  is  every  reason,  on  the  contrary,  to  believe  that 
the  court  had  no  suspicion  that  the  marshal  had  sold 
more  than  the  decree  authorized.  In  the  liglit  of  these 
facts,  we  cannot  give  to  the  order  of  confirmation,  in 
this  case,  the  eficct  of  making  valid  the  marshal's  sale, 
however  the  rule  might  be  on  that  subject  in  other 

1  Thomaa  v.  Davidson,  76  Va.  338;  Long  v.  WeUer,  29  Gratt.  347;  Threl- 
kelds  V.  Campbell,  2  Gratt.  198;  JDresbach  v.  Stein,  41  Ohio  St.  70;  Mech.  S. 
&  B.  Ass'n  V.  O'Connor,  29  Ohio  St.  651. 

2  Townsead  v.  Tallant,  33  Cal.  54;  91  Am.  Dec.  617. 
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cases.  But  we  do  not  mean  to  intimate  that  in  any 
case  a  sale  by  a  marshal  or  master  in  chancery  can  be 
valid  when  there  is  no  decree  to  support  it.  Cases  in 
this  court  would  seem  to  decide  that  it  cannot."^  The 
statute  of  Louisiana  probably  concedes  to  orders  con- 
firming judicial  sales  a  greater  effect  than  is  given  to 
them  in  any  other  state.  Speaking  of  this  statute,  the 
supreme  court  of  the  United  States  said:  "It  confers, 
upon  the  order  made  by  the  court  upon  the  monition 
'  the  authority  of  res  judicata,'  so  as  to  operate  '  as  a 
complete  bar  against  all  persons,  whether  of  age  or 
minors,  whether  present  or  absent,  who  may  hereafter 
claim  the  property  so  sold,  in  consequence  of  all  illegal- 
ity or  informality  in  the  proceedings,  whether  before  or 
after  judgment';  and  the  judgment  of  homologation  is 
to  be  received  and  considered  'as  full  and  conclusive 
proof  that  the  sale  was  made  according  to  law,  in  vir- 
tue of  a  judgment  or  order  legally  and  regularly  pro- 
nounced in  the  interest  of  the  parties  duly  represented,' 
saving  and  excepting  '  that  it  shall  not  render  a  sale 
valid  made  in  virtue  of  a  judgment,  when  the  party 
cast  was  not  duly  cited  to  make  defense.  By  the  very 
terms  of  the  statute,  all  objections  that  apply  to  the 
manner  of  conducting  the  sale  and  to  the  form  of  the 
judgment  are  cut  off  by  the  judgment  of  homologation. 
The  only  question  that  the  judgment  leaves  open  is, 
whether  the  court  that  rendered  the  original  judgment 
had  jurisdiction  of  the  person.'"^  Referring  to  the 
same  statute  in  a  later  case,  the  same  court  said:  "  Ir- 
regularities in  the  suit  of  foreclosure,  under  which 
property  is  sold  for  breach  of  condition,  may  be  con- 

'  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  640,  citing  Shriver  v.  Lynn,  2  How. 
43,  and  Brignardillo  v.  Gray,  1  Wall.  627. 
'  Jeter  v.  Hewett,  22  How.  352. 
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clusively  validated  by  such  a  proceeding,  if  the  court 
wliich  rendered  the  decree  had  jurisdiction  of  the  case, 
and  the  record  shows  that  the  party  defendant  was 
duly  notified  of  the  suit;  but  the  better  opinion  is,  that 
if  the  court  "had  no  jurisdiction  in  such  a  case,  or  if  the 
process  was  not  duly  served,  the  proceeding  under  the 
statute  authorizing  the  monition  will  not  cure  the  de- 
J'ect."^  But  a  judgment  of  confirmation  entered  under 
this  statute  does  not  preclude  a  subsequent  inquiry  to 
determine  whether  the  sale  was  tainted  with  fraud. 
"  The  judgment  of  confirmation  is  conclusive  on  the 
world.  But  conclusive  of  what?  Conclusive  that 
there  have  been  no  fatal  informalities,  or  irregularities, 
or  defects;  we  think  of  nothing  more.  The  act  has 
relation  to  mistakes  or  omissions  of  the  officers  of  the 
law.  But  there  is  nothing  in  it  which  authorizes  an 
inquiry  into  or  an  adjudication  upon  questions  of  fraud; 
nothing  which  concludes  the  question  whether  the  pur- 
chasers have  obtained  their  title  by  fraud,  or  whether 
they  are  trustees  mala  fide  for  others."^ 

'  Montgomery  v.  Samory,  99  U.  S.  490. 

2  Jackson  v.  Lndeling,  21  VTall.  633;  City  Bank  v.  Walden,  1  La.  Ann.  46. 
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CHAPTER  XXI. 

OF  VACATING  AND  CONFIRMING  SALES,  AND  THE  ISSUE  AND 
TRANSFER  OF  CERTIFICATES  OF  PURCHASE. 

§  305.  Who  may  move  to  vacate  a  sale. 

§  306.  To  whom  notice  of  motion  to  vacate  must  be  given.                            , 

§  307.  The  time  within  which  the  motion  may  be  made. 

§  307  a.     The  time  within  which  suit  may  be  brought  to  vacate, 

§  308.  The  grounds  upon  which  a  sale  may  be  vacated. 

§  309.  Vacating  for  inadequacy  of  price. 

§  310.  Whether  vacation  should  be  sought  by  motion,  or  by  bill  in  equity. 

§  311.  Confirming  sales  under  execution. 

§  312.  Certificates  of  purchase. 

§  313.  Assignment  of  certificates  of  purchase. 

§  305.  Who  may  Move  to  Vacate  a  Sale. — The 
plaintiff,  the  defendant,  and  the  purchaser  may  each  be 
aggrieved  by  a  sale  under  execution.  Each  is  there- 
fore entitled  to  prosecute  a  motion  or  action  to  set 
it  aside,  unless  from  some  cause  he  has  ceased  to  be 
prejudiced  or  affected  by  it.^  Strangers  to  an  action 
have  usually  no  right  to  interfere  with  its  management, 
nor  to  complain  of  its  result.  The  rule  is  the  same  re- 
garding sales  made  under  an  execution  issued  in  the  ac- 
tion, if  the  person  not  a  party  to  the  record  who  seeks 
to  vacate  the  sale  is  a  mere  intermeddler.  But  persons 
not  parties  to  the  action  may  have  rights  dependent 
upon  or  growing  out  of  the  sale;  and  if  so,  they  are 
not  bound  to  remain  idle  and  uncomplaining,  while 
their  interests  are  irregularly  and  perhaps  fraudulently 
sacrificed.  They  may  have  acquired  liens  on  the  same 
property',  subordinate  to  the  lien  of  the  plaintiff's  writ, 
or  have  taken  a  transfer  from  him  to  which  such  lien 

'  Clayton  v.  Glover,  3  Jones  Eq.  317;  Galbreath  v.  Drought.  29  Kan.  711. 
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is  paramount.  In  that  event,  they  are  the  real  parties 
in  interest,  and  may  institute  proceedings  to  vacate  a 
sale.^  If  one  is-  the  highest  bidder,  and  the  officer 
fraudulently  or  wrongfully  refuses  to  recognize  his  bid, 
and  reports  the  property  as  sold  on  a  different  bid,  he 
is  entitled  to  have  the  sale  vacated.^  The  purchaser, 
by  his  purchase,  becomes  a  party  in  interest,  and  is 
entitled  to  make  or  to  resist  a  motion  to  annul  the  sale. 
But  no  person  will  be  permitted  to  move  for  the  vaca- 
tion of  an  execution  sale,  unless  he  can  show  that  he 
is  a  party  in  interest,  and  that  his  interest  will  be  in- 
juriously affected  by  permitting  the  sale  to  stand.^  If 
the  defendant  has  become  bankrupt,  and  has,  in  pro- 
ceedings in  bankruptcy,  made  an  assignment  of  all  his 
effects,  he  can  no  longer  sustain  a  motion  to  vacate  a 
sale.  He  has  become  a  stranger  in  interest,  and  is  so 
situate  that  it  ought  to  be  a  matter  of  indifference  to 
him  whether  the  sale  is  supported  or  overthrown.* 
So  one  claiming  the  property  adversely  to  the  defend- 
ant cannot  object  to  the  sale.°  No  one  will  be  allowed 
to  set  aside  a  sale  unless  he  will  relinquish  its  fruits 
which  have  come  into  his  possession.* 

§  306.  To  Whom  Notice  of  Motion  to  Vacate  Sale 
must  be  Given. — A  party  interested  in  a  sale,  and 
conceiving  himself  to  be  injured  by  some  fraud,  defect, 
or  irregularity  with  which  it  is  connected,  may  seek  to 
have  it  vacated.     This  he  may  do  either  by  a  motion 

'  Cravens  v.  Wilson,  48  Tex.  324;  Harrison  v.  Andrews,  18  Kan.  535. 
»  United  States  v.  Vestel,  12  Fed.  Rep.  59;  4  Hughes,  467.  ^ 

'  Johnson's  Monition,  3  La.  Ann.  656 ;  Gilmer  v.  Nicholson,  21  La.  Ann. 
689;  Fortier  v.  Zimpel,  6  La.  Ann.  53;  Stockton  v.  Downey,  6  La.  Ann.  581. 

*  Laird  v.  Laird,  4  Pa.  L.  J.  474. 

^  Glassell  v.  Wilson,  4  Wash.  C.  C.  59.  It  was  held  that  a  mere  mortgagee 
cannot  move  to  vacate  a  sale.     Frink  v.  Morrison,  13  Abb.  Pr.  80. 

*  Tarleton  v.  Kenneday,  21  La.  Ann.  500;  Johnson  v.  Caldwell,  38  Tex.  217. 
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made  in  the  case  in  which  the  execution  issued,  or  by 
an  independent  proceeding  in  equity.  Whether  the 
former  or  the  latter  remedy  be  chosen,  it  is  essential 
that  all  the  parties  in  interest  be  brought  before  the 
court. "^  No  judicial  tribunal  will  knowingly  attempt  to 
prejudice  the  interests  or  determine  the  rights  of  per- 
sons over  whom  it  has  not  acquired  jurisdiction;  and 
if  it  should  so  attempt,  the  persons  thus  proceeded 
against  need  not  regard  the  proceeding  as  possessed  of 
any  validity.  When  a  sale  is  sought  to  be  vacatted, 
the  plaintiff,  the  defendant,  and  the  purchaser  are  all 
parties  in  interest.  Notice  must  be  given  to  the  plain- 
tiff in  execution,  because  the  vacation  of  the  sale  will 
destroy  his  right  to  the  money  realized  therefrom.^ 
It  must  be  given  to  the  defendant  in  execution,  because, 
by  vacating  the  sale,  the  credit  which  had  been  entered 
on  the  writ  is  canceled,  and  he  becomes  again  person- 
ally responsible  for  the  amount  which,  through  the 
sale,  had  been  paid.*  The  purchaser  is  always  a  neces- 
sary party,  and  entitled  to  notice  of  a  motion  to  set 
aside  the  sale,  because,  if  the  motion  prevails,  he  is 
thereby  deprived  of  the  profits  of  his  purchase.*  If 
the  purchaser  is  absent  from  the  state,  he  is  none  the 
less  a  necessary  party  to  the  motion ;  and  notice  must 
be  given  in  the  manner  prescribed  by  statute  for  serv- 
ing .notices  of  motions  upon  absentees  in  other  cases.^ 

'  Baker  v.  Hall,  29  Kan.  617;  State  Bank  v.  Marsh,  5  Eng.  129.  See  ante, 
§  304  c. 

2  McKinney  v.  Jones,  7  Tex.  598;  58  Am.  Dee.  83;  Good  v.  Coombs,  28 
Tex.  34;  Cliiie  v.  Green,  1  Blaokf.  53. 

'  Sears  v.  Low,  2  Gilm.  281;  Chambers  v.  Hays,  6  B.  Hon.  115;  Farka  v. 
Person,  1  Smedes  &  M.  Ch.  76. 

*  Toler  V.  Ayres,  1  Tex.  398;  McKinney  v.  Jones,  7  Tex.  598;  58  Am.  Deo. 
83;  VPilliams  v.  Cummins,  4  J.  J.  Marsh.  637;  Jewett  v.  Marshall,  3  A.  K. 
Marsh.  154;  Osborn  v.  Cloud,  21  Iowa,  238. 

^  Eckstein  v.  Calderwood,  34  Cal.  658. 
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*  To  set  aside  a  sale  on  motion,  without  notice,  or 
showing  that  the  opposite  party  voluntarily  appeared, 
in  no  manner  binds  him,  and  the  party  making  the 
same  can  derive  no  advantage  therefrom."^  If  there 
are  two  defendants,  and  one  of  them  makes  a  motion  to 
vacate  a  sale,  the  other  should  be  given  notice.^  In 
ordinary  circumstances,  the  officer  who  made  the  sale 
has  no  direct  interest  in  its  maintenance.  Where  this 
is  the  case,  and  the  officer's  conduct  is  not  drawn  in 
question,  he  is  not  a  necessary  party  to  the  motion  to 
vacate  the  sale.^ 

§.  307.    The  Time  within  Which  a  Motion  to  Vacate 

a  sale  must  be  made  has,  we  think,  not  yet  been  defi- 
nitely ascertained.  If  the  sale  is  a  judicial  one,  requiring 
the  confirmation  of  the  court,  the  motion  to  vacate  it 
ought  to  be  made  in  answer  to  the  application  for  the 
confirmation  of  the  sale.  If  the  grounds  of  the  motion 
are  irregularities  in  the  proceedings,  apparent  from  an 
inspection  of  the  papers  in  the  cause,  or  the  report  of 
the  sale,  or  known  to  the  injured  or  complaining  party 
by  any  other  means,  we  apprehend  that  he  cannot  suc- 
cessfully maintain  any  motion  to  vacate  the  sale  after 
an  order  for  its  confirmation  has  been  entered.*  Most 
of  the  irregularities  on  account  of  which  sales  are  set 
aside  may  be  waived  by  the  parties  interested;^  and 
this  waiver  may  be  presumed  from  their  apparent 
acquiescence,  as  well  as  proved  by  direct  and  positive 
evidence.  Mere  presence  at  the  sale,  without  inter- 
posing any  objections,  nor  giving  the  bidders  any  warn- 

•  Wright  V.  Leclaire,  3  Iowa,  241;  Lyster  v.  Brewer,  13  Iowa,  461. 
2  Stark  V.  Mitohel,  2  A.  K.  Marsh.  16. 

>  Beach  v.  Dennia,  47  Ala.  262. 

*  Ante,  §  304  1. 

'  Crawford  v.  Ginn,  35  Iowa,  543. 
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ing,  has  sometimes  been  held  to  estop  the  defendant 
from  vacating  the  sale  for  antecedent  irregularities.* 
So  when  defendant,  having  knowledge  of  a  sale,  per- 
mits it  to  stand  unquestioned  for  a  long  period,  his 
inaction  affords  a  very  strong  presumption  that  he 
acquiesced  in  the  sale.  This  acquiescence  cannot  be 
withdrawn  after  several  years,  and  when  the  property 
has  probably  passed  into  the  possession  of  strangers 
to  the  original  sale.  The  reports,  both  at  law  and  in 
equity,  abound  in  statements  that  a  party  seeking  to 
vacate  an  execution  or  judicial  sale  must  act  promptly/ 
that  he  must  move  in  a  reasonable  time,  and  before 
innocent  parties  have  acquired  rights;^  and  that  a  tardy 
application  can  never  receive  a  favorabla  consideration, 
unless  the  delay  is  accounted  for  to  the  satisfaction  of 
the  court.*  When  we  come  to  examine  the  facts  in- 
volved in  the  cases  in  which  these  general  principles 
have  been  announced,  we  find  that  the  delays  which 
the  judges  condemned  were  so  extreme,  and  so  without 
justification  in  their  attendant  circumstances,  that  we 
wonder  that  any  one  ever  sought  to  excuse  them,  and 
are  left  in  doubt  concerning  the  rule  to  be  applied'where 
the  applicant  is  guilty  of  laches  less  aggravated  and 
persistent  in  their  character.  In  Alabama,  it  is  said 
that  the  motion  to  vacate  may  be  made  at  any  time 

'  Stoddard  V.  Lemmond,  48  Ga.  100. 

2  Vandnyne  v.  Vanduyne,  16  N.  J.  Eq.  93;  Hancock  v.  Metz,  15  Tex.  205; 
Francis  v.  Church,  1  Clarke,  475. 

»  Daniel  v.  Modawell,  22  Ala.  365;  Rigney  v.  Smith,  60  HI.  416;  Cunning- 
ham V.  Felker,  26  Iowa,  117;  MoKinneys  v.  Scott,  1  Bibb,  155;  Bristow  v.  Pay- 
ton,  2  T.  B.  Mon.  91;  15  Am.  Dec.  134;  Lyon  v.  Brunaon,  48  Mich.  194;  C.  P. 
R.  R.  !).  Creed,  70  Cal.  497;  Spafford  v.  Beach,  2  Doug.  (Mich.)  150.  The  con- 
veyance of  a  portion  of  the  property  by  the  purchaser,  pending  the  hearing  of 
a  motion  to  vacate  a  sale,  will  not  prevent  the  court  from  acting.  Quaw  v. 
Lameraux,  36  Wis.  626. 

'  Noyes  v.  True,  23  111.  503;  Prather  v.  Hill,  36  111.  402;  Goodwin  v.  Bums, 
21  Mich.  211;  Ingram  u.  Belk,  2  Strob.  207. 
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before  the  purchaser  obtains  possession  of  the  property, 
because,  until  he  obtains  or  seeks  to  obtain  such  pos- 
session, the  occupant  may  not  know  of  the  sale,  or  if 
he  knows  of  it,  may  suppose  that  it  has  been  abandoned/ 
In  Iowa  the  motion  must  be  made  before  the  time  for 
redemption  expires  and  the  deed  to  the  purchaser  is 
given.^  This  we  deem  the  correct  rule  in  all  cases 
where  the  statute  specifies  a  period  within  which  re- 
demption may  be  made.* 

§  307  a.  Time  within  Whicli  Suit  may  be  Brought 
to  Vacate  Sale.  —  Before  the  statute  of  limitations  in- 
terposes any  positive  bar  to  the  maintenance  of  a  suit 
to  vacate  a  sale,  the  court  may  decline  to  proceed 
because  of  laches  of  the  complainant.  These  laches 
may  be  fatal  to  the  suit,  either  because  the  long  delay 
indicates  that  the  complainant  acquiesced  in  or  tacitly 
ratified  the  sale,  or  because  it  has  resulted  in  the  pur- 
chaser conveying  or  improving  the  property,  or  so 
altering  his  condition  in  other  respects  that  the  vaca- 
tion of  the  sale  is  manifestly  inequitable.  "  The  law 
disfavors  unnecessary  and  unreasonable  delay  in  pro- 
ceeding to  avoid  judicial  sales.  In  order  to  promote 
the  public  peace  and  interest,  and  in  view  of  the  ne- 
cessity of  assured  repose  in  the  security  of  the  title 
derived  from  such  sales,  consequent  on  maintaining 
their  validity,  unless  fraud,  or  illegality,  or  irregular- 
ities seriously  affecting  their  character  and  fairness 
intervene,  the  tendency  of  our  decisions  is  to  abridge 
the  time  in  which  a  party  seeking  the  disturbance  of 

'  Abercrombie  v.  Connor,  10  Ala.  293.     See  Chambers  v.  Stone,  9  Ala.  260. 

'  Stewart  v.  Marshall,  4  G.  Greene,  75. 

'  Raymond  v.  Pauli,  21  Wis.  531.  After  the  deed  has  issued,  the  remedy, 
if  any  remains,  ia  in  equity  only.  Jenkins  v.  Merriweather,  109  111.  647;  State 
Bank  v.  Noland,  13  Ark.  299. 
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judicial  sales  is  required  to  act,  and  to  require  clearer 
and  more  satisfactory  explanations  of  apparent  un- 
necessary delay.  Ordinarily,  proceedings  should  be 
instituted  before  the  purchaser  obtains  possession,  or 
improvements  are  made,  or  third  parties  have  acquired 
rights,  or  any  change  in  the  situation  of  the  parties, 
rendering  it  impracticable  or  difficult  to  put  the  pur- 
chaser in  statu  quo.  The  delay  must  not  have  operated 
injuriously  to  the  purchaser  or  others,  and  there  must 
not  be  an  unexplained  acquiescence  in  the  validity  of 
the  sale  for  an  unreasonable  period,  with  full  knowl- 
edge of  the  facts.  Where  the  purchaser  is  the  plain- 
tiff in  execution,  and  there  has  been  no  alteration  in 
the  condition  of  the  property  or  of  the  parties,  and 
where  there  has  been  passiveness  on  the  part  of  both, 
the  defendant  in  execution  being  suffered  to  remain  in 
undisturbed  possession,  the  rule  may  be  regarded  as 
less  exacting.  But  the  party  seeking  the  vacation  of 
the  execution  sale,  and  the  cancellation  of  the  title  of 
the  purchaser,  cannot  postpone  proceeding  for  an  un- 
reasonable period  unexplained,  without  being  subject  to 
the  charge  of  laches.  In  all  cases,  reasonable  prompt- 
ness, diligence,  and  good  faith  will  be  exacted,  to  be 
determined  on  the  particular  circumstances  of  each 
case, — 'whether  they'  are  such  as  to  have  induced 
inaction,  or  ought  to  have  quickened  vigilance  and 
action';  whether  from  the  circumstances  a  waiver  of 
the  right  and  acquiescence  in  the  title  by  the  party 
complaining,  or  of  an  intention  of  the  purchaser  not  to 
claim  under  the  title,  maybe  inferred."^  When  the 
statute  permits  the  defendant  to  redeem  the  property 
within  a  year,  and  suspends  the  purchaser's  right  to  a 

'  Cowan  V.  Sapp,  81  Ala.  626,  and  74  Ala.  44;  Sayre  v.  Ely  ton  Land  Co., 
73  Ala.  85. 
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conveyance,  or  to  the  possession  during  that  time,  one 
who  does  not  proceed  within  that  time  to  vacate  the 
sale  must  always  give  some  sufficient  excuse  for  his 
delay.  ^ 

§  308.  Th©  Qrounds  upon  Wliicli  a  Motion  to  Va- 
cate a  Sale  may  properly  be  granted  are  so  various  as 
to  defy  complete  enumeration.  Most  of  these  grounds 
have  already  been  incidentally  mentioned  in  other 
parts  of  this  work,  and  have  been  particularly  consid- 
ered in  the  preceding  chapter,  in  showing  the  various 
causes  for  denying  confirmation  of  chancery  sales. 
There  is  scarcely  any  fraud  or  irregularity,  either  in 
the  issuing,  form,  or  execution  of  a  writ,  which"  may 
not  be  made  the  occasion  for  a  motion  to  vacate  a  sale. 
It  is  true  that  mere  irregularities  would,  under  ordi- 
nary circumstances,  not  be  allowed  to  have  so  serious 
a  result  as  to  destroy  a  sale,  or  the  writ  under  which 
it  was  made.  But  every  motion  for  quashing  a  sale  is 
to  be  determined  with  reference  to  all  the  attendant 
circumstances  under  which  the  writ  was  executed.  If 
the  proceedings  all  appear  to  be  fair,  if  no  undue  ad- 
vantages have  been  taken,  if  the  prices  realized  are 
not  disproportionate  to  the  value  of  the  property  sold, 
then  the  sale  cannot  be  avoided,  except  for  irregulari- 
ties of  the  gravest  character.  If,  on  the  other  hand, 
the  proceedings  have  been  marked  by  harshness  and 
oppression,  or  connected  with  circumstances  indicating 
an  attempt  to  obtain  an  unconscionable  advantage,  or 
if  the  property    has   manifestly  been   sacrificed,  or  if 

1  Abbott  V.  Peck,  35  Minn.  499;  Fletcher  v.  MoGill,  110  Ind.  406.     But  in 
Lynch  V.  Reeae,  97  lad.  "60,  it  was  said  that  when  the  ground  for  vacating 
the  sale  was  fraud,  the  suit  might  be  begun  at  any  time  prior  to  its  bar  by  the 
statute  of  limitations. 
Vol.  U.— 66 
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,any  other  serious  wrong  has  resulted  to  any  one  from 
tlie  sale,  the  courts  will  gladly  seize  upon  any  irregu- 
jarity,  and  perhaps  magnify  its  importance,,  in  order  to 
find  a  legal  justification  for  such  measures  as  will 
clearly  subserve  the  ends  of  justice.  The  failure  to 
give  proper  notice  is  a  fertile  ground  for  vacating  sales, 
and  one  which  if  promptly  made  can  never  be  success- 
fully resisted,  because  it  would  scarcely  be  possible  to 
demonstrate  that  it  had  not  operated  to  the  prejudice 
of  the  moving  party.^  In  some  of  the  states  a  notice 
is  required  to  be  given  the  defendant  of  the  intended 
sale.  If  so,  its  omission  necessitates  the  vacation  of 
the  sale  on  his  motion.^  In  Kentucky,  if  the  sale  is 
made'  in  parcels  when  advertised  to  be  made  in  gross, 
or  in  gross  when  the  notice  states  that  it  will  be  ia 
parcels,  it  will  be  vacated,  because  persons  wishing  to 
purchase  in  parcels  would  probably  not  attend  a  sale 
which  is  advertised  to  be  in  gross,  and  persons  wish- 
,  ing  to  purchase  in  gross  would'  pay  no  attention  to  a 
sale  advertised  to  be  in  parcels.*  A  sale  may  be 
quashed  because  ijiade  at  a  wrong  place  *  or  time ;  ^  or 
by  an  improper  officer;*  or  to  a  person  not  competent 
to  purchase ; ''  or  because  the  property  was  sold  en 
masse  instead  of  in  parcels ;  ^  or  for  collusion,  combina- 

'  Ante,  §  286;  MoCormick  v.  Wheeler,  36  111.  114;  85  Am.  Dee.  388;  More- 
land  V.  Bowling,  3  Gill,  500;  Kauffman  v.  Walker,  9  Md.  229;  Mechanics' 
Bank  v.  Ritt,  44  Mo.  364;  Fleming  v.  Maddox,  30  Iowa,  239;  Campbell  v. 
Johnson,  4  Dana,  177;  Miller  w.  Lefever,  10  Neb.  77. 

^  Jensen  v.  Woodbury,  16  Iowa,  515. 

'  Jarboe  v.  Colvin,  4  Bush,  70;  Hahn  v.  Tindel,  1  Bush,  540. 

*y4n<e,  §290. 

*  Ante,  §  287;  Wheatley  v.  Terry,  6  Kan.  427;  Miller  v.  Hull,  4  Denio,  104. 

»  Ante,  §  292;  Yates  v.  Woodruff,  4  Edw.  Ch.  700. 

'  Ante,  §  292. 

'  Ante,  §  296;  Ames  v-  Lockwood,  13  How.  Pr.  355;  Mclntyre  v.  Sandford,  ' 
9  Daly,  21;  Waldo  v.  Williams,  2  Scam.  470;  AVhite  v.  Watts,  18  Iowa,  74; 
Benton  v.  Wood,  17  Ind.  260. 
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tions,  or  other  devices  resorted  to  for  the  purpose  of 
suppressing  the  bidding,^  or  of  accomplishing  some 
other  fraud  upon  any  one  of  the  parties  interested  in 
the  sale.^  A  sale  maybe  vacated  on  account  of  the 
misconduct  of  the  oflBcer,  or  of  the  plaintiff,  or  of  the 
defendant,  or  of  the  purchaser.  Thus  the  officer  may 
give  the  injured  party  a  sufficient  ground  for  avoiding 
the  sale,  by  either  misrepresenting  any  material  fact  in 
regard  to  the  property  or  the  sale  ;  *  or  by  making  any 
fraudulent  combination  with  the  purchaser;*  or  by 
continuing  to  sell  after  he  has  sold  sufficient  property 
to  satisfy  the  writ ;  ^  or  by  refusing  to  receive  a  bid ;  * 
or  by  oppressively  dividing  the  defendant's  real  estate, 
so  that  the  part  sold  cannot  be  taken  without  substan- 
tially sacrificing  the  whole  ;^  by  not  pursuing  the  di- 
rections of  the  decree,  thereby  producing  a  sacrifioe  of 
the  property;^  by  oj^pressively  holding  the  sale  on  a 
general  election  day ;  *  by  unnecessarily  selling  much 
more  property  than  was  required  to  satisfy  the  writ  ;^" 
by  refusing  to  permit  the  exercise  of  the  defendant's 
right  of  selecting  what  should  be  sold ;  ^^  by  selling  un- 

>  §  Ante,  297;  Thomas  v.  Hite,  5  B.  Mon.  597;  Pattison  v.  Josselyn,  43  Miss. 
373;  Tamer  v.  Adams,  46  Mo.  95;  Hogg  v.  Williams,  1  Grant  Cas.  67;  Dick  v. 
Lindsay,  2  Grant  Cas.  431 ;  Sharp  v.  Long,  28  Pa.  St.  433;  Faust  v.  Haas,  73 
Pa.  St.  295;  Hurt  v.  Nave,  49  Ala.  459. 

^  Wiggins  V.  Silverthorn,  10  Wis.  492;  Hudson  v.  Norriss,  55  Tex.  595. 

'  Reed  v.  Diven,  7  Ind.  189;  Seller  u.  Liugerman,  24  lud.  204;  Ewaldt;. 
Coleman,  19  Ind.  66;  Auwerter  v.  Mathiot,  9  Serg.  &  R.  397;  Mobile  C'  P. 
V.  Moore,  9  Port.  679;  Marsh  v.  Ridgway,  18  Abb.  Pr.  262. 

'  Garrett  v.  Moss,  20  111.  549. 

*  Zylatra  v.  Keith,  2  Desau.  .140;  a«te,  §  295. 

«  Parker  v.  Pratt,  4  Halst.  Ch.  104. 

'  Hamilton  v.  Burch,  28  Ind.  233.  • 

^  Vanbussum  v.  Maloney,  2  Met.  (Ky.)  550. 

»  King  V.  Piatt,  37  N.  Y.  155. 

"  Hicks  V.  Perry,  7  Mo.  346;  Jones  v.  Davis,  2  Ala.,730;  Reed  v.  Carter,  a 
Blackf.  376;  26  Am.  Dec.  422;  GioSv.  Jones,  C  Wend.  522;  22  Am.  Dec.  545. 

"  Evans  v.  Landon,  1  Gilm.  307. 
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der  a  decree,  without  awaiting  the  issue  of  an  order  of 
sale ; '  or  by  proceeding  after  notice  is  given  him  of  a 
stay  of  proceedings  ;  ^  or  for  any  abuse  of  discretion  in 
his  mode  of  conducting  the  sale,  as  by  subdividing  into 
parcels  property  that  was  much  more  valuable  when 
occupied  as  a  whole,®  or  for  selling  as  a  whole  a  tract 
that  ought  to  have  been  divided  into  parcels.* 

It  has,  however,  been  held  that  a  sale  will  not  be 
set  aside  for  an  act  of  the  officer  of  which  the  pur- 
chaser was  both  innocent  and  ignorant. °  The  sale 
may  be  vacated  for  oppression,*  or  fraud  on  the  part  of 
the  plaintiff;^  as  where  he  dissuades  persons  from  bid- 
ding,* or  violates  his  agreement  to  postpone  a  sale,'  or 
in  person,  or  through  his  attorney,  misrepresents  the 
defendant's  title,  and  thereby  procures  a  higher  bid.^" 
The,  defendant  may  create  a  sufficient  ground  for 
vacating  the  sale  by  any  improper  act  or  device  on 
his  part  which  operates  injuriously  upon  the  plaintiff 
or  the  purchaser.  Hence  the  plaintiff  is  entitled  to 
have  a  sale  quashed,  when  he  was  entrapped  into 
making  a  bid  in  excess  of  the  value  of  the  property 
by  the  defendant's  misrepresenting  its  locality."     In 

^  Rhouejuus  v.  Corwin,  9  Ohio  St.  366. 

2  Campbell  v.  Smith,  9  Wis.  305;  Baasen  v.  Eilera,  11  Wis.  277. 

'McLean  Co.  Bank  v.  Flagg,  31  111.  290;  83  Am.  Dec.  224. 

*  Meaoham  v.  Sunderland,  10  111.  App.  123. 

^  Outcalt  V.  Disborough,  2  Grei.n  Ch.  214. 

"  Hopton  V.  Swan,  50  Misa.  545. 

'  But  fraud  must  always  be  affirmatively  shown.  Wallace  o.  Berger,  25 
Iowa,  456. 

8  Mills  V.  Rogers,  2  Litt.  218;  13  Am.  Dec.  263. 

»  Demaray  v.  Little,  19  Mich.  244. 

"  Dwight's  Case,  15  Abb.  Pi»  259;  Paulett  v.  Peabody,  3  Neb.  196.  Mis- 
representations concerning  the  character  or  value  of  the  property,  whereby  a 
purchase  was  induced,  have  uniformly  been  regarded  as  sufficient  to  justify 
the  court  in  releasing  the  purchaser,  from  his  bid,  and  quashing  the  sale. 
Laight  J).  Pell,  1  Edw.  fih.  577;  Gordon  i;.  Sims,  2  McCord  Ch.  159;  Paulett «. 
Peabody,  3  Neb.  196. 

"  Mulks  V.  Allen,  12  Wend.  253. 
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Kentucky,  a  sale  was  quashed  because  a  credit  to 
which  the  defendant  was  entitled  was  not  indorsed  on 
the  writ,  the  plaintiff  being  the  purchaser.^  In  an- 
other case  in  the  same  state,  the  quashing  of  a  sale 
was  refused  where  a  credit  was  not  indorsed,  owing  to 
the  mistake  or  oversight  of  the  officer  issuing  the 
writ.^  In  this  state,  it  has  also  been  held  that  an 
officer  has  no  authority  to  collect  an  amount  in  excess 
of  that  required  to  satisfy  the  judgment,  and  that  if  he 
exceeds  his  authority  in  this  respect,  the  sale  is  void.* 
But  the  application  of  this  rule  was  denied  where  the 
excess  was  trifling,  though  the  plaintiff  had  purchased.* 
Execution  sales  have  also  been  quashed  on  account  of 
accident,^  mistake,®  misapprehension,''  inadvertence,* 
when  shown  to  have  operated  injuriously  upon  the 
interests  of  the  complainant;  also  because  the  extreme 
inclemency  of  the  weather  prevented  the  attendance 
of  bidders,  and  occasioned  the  sacrifice  of  the  prop- 
erty." "Judicial  sales  will  not  be  set  aside  for  causes 
that  the  parties  in  interest  might,  with  a  reasonable 
degree  of  diligence,  have  obviated.  Every  intend- 
ment will  be  made  to  support  them.  But  where  the 
court  can  see  that  injustice  will  be  inflicted  by  the 
ratification  of  the  sale  upon  a  party  not  in  default,  by 
reason  of  the  carelessness  or  omission  of  its  own  offi- 

'  Davie  v.  Long,  4  Bush,  574. 

2  Williams  v.  Gill,  6  J.  J.  Marsh.  487. 

'  Adams  V.  Keiser,  7  Dana,  208;  Morrison  v.  Bruce,  9  Dana,  211. 

♦  Merrill  v.  Houslejr,  2  Litt.  277;  Southard  v.  Pope,  9  B.  Mon.  263;  Tipton 
V.  Grubba,  2  B.  Mon.  83. 

*  Hoppook  V.  Couklin,  4  Sand.  Ch.  582. 

«  Gordon  r.  Sims,  2  McOord  Ch.  159;  Cumming's  Appeal,  23  Pa.  St.  509. 
But  the  mistake  must  be  injurious  to  the  moving  party. 

'  Hey  V.  Schooley,  7  Ohio,  pt.  2,  p.  248;  Allen  v.  Clark,  36  Wis.  101. 

8  Ontario  Bank  v.  Lansing,  2  Wend.  260;  cojrfra,- Benedict  v.  Jones,  18 
Hun,  527.    • 

'  Roberts  v.  Roberts,  13  Gratt.  639. 
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cers,  it  should  interfere  to  prevent  it.."^  When  a  mo- 
tion is  made  to  vacate  a  sale,  the  burden  of  proof  is 
upon  the  applicant.^ '  If  a  mortgagee  agrees  with  the 
widow  of  a  deceased  mortgagor  to  foreclose  the  mort- 
gage, and  to  bid  in  the  land  and  pay  her  a  specified 
price,  and  he,  in  violation  of  such  agreement,  permits 
the  land  to  be  bid  in  by  another  at  a  much  less  sum 
than  he  agreed  to  pay,  the  sale  will  be  vacated.^ 
"Any  act  done  by  the  purchaser,  or  any  other  party 
to  the  sale,  which  has  the  effect  to  prevent  competition, 
chill  the  bidding,  sacrifice  the  property,  or  impose  upon 
the  purchaser,  is  against  the  policy  of  the  law,  and  will 
avoid  the  sale  afifected'  by  such  conduct."*  Hence,  if 
parties  agree  with  some  of  the  judgment  creditors  that 
if  the  property  is  sold  to  the  former  for  less  than 
enough  to  satisfy  the  latter's  judgments,  they  will  pay 
the  balance  and  take  an  assignment  of  the  judgments, 
the  tendency  of  this  agreement  is  to  stifle  competition, 
and  a  sale  made  under  its  influence  must  be  vacated.' 
A  sale  will  not  be  vacated  for  an  error  in  the  spelling 
of  defendant's  name  in  the  writ  and  proceedings,  if  the 
pronunciation  of  the  name,  as  spelled  in  the  writ,  is 
substantially  the  same  as  if  it  had  been  correctly 
spelled,  as  where  the  property  of  Rosina  Kuhns  is 
sold  under  proceedings  against  her  by  the  name  of 
Rosina  Coons.^  A  sale  otherwise  fair  and  regular 
will  not  be  vacated  because  there  were  no  bidders 
present  other  than  the  plaintiff,  who  bid  in  the  prop- 

'  Kauffman  w.  Walker,  9  Md.  240. 

2  Maynea  v.  Moore,  16  lud.  116. 

"  Fix  V.  Loranger,  SO  Mich.  199. 

♦  Barrett  v.  Bath  Paper  Co.,  13  S.  0.  128. 

»  Barrett  v.  Bath  Paper  Co.,  13  S.  0.  128. 

«  Kuhu  V.  Kilmer,  16  Neb.  699. 
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erty  for  himself.^  A  party  cannot  procure  the  vacation 
of  a  sale  if  he  contributed  to  the  injury  complained  of, 
as  where  he  forbade  the  sale,  and  thereby  prevented  the 
property  from  selling  at  a  fair  price.^  When  the  judg- 
ment on  which  the  execution  and  sale  were  based  is 
reversed,  the  sale  may  be  vacated,  on  motion,  if  the 
title  under  the  purchase  is  held  by  plaintiff,  or  his  at- 
torney.^ 

§  309.  Inadequacy  in  the  Price  Eealized  is  very 
frequently  sought  to  be  asserted,  either  by  bill  in  equity 
or  by  motion,  as  a  ground  for  vacating  an  execution 
sale.  "Wo  have  considered  this  topic  in  the  preceding 
chapter,  in  treating  of  causes  for  denying  the  confirma- 
tion of  chancery  sales.  Courts  hesitate  to  declare  that 
inadequacy  of  price,  however  gross,  will  of  itself  justify 
the  vacation  of  an  execution  or  judicial  sale.  Author- 
ities are  very  numerous  declaring  in  general  terms 
that  a  sale  will  not  be  vacated  for  mere  inadequacy  of 
price.  ^     Other  authorities,  without  venturing  upon  any 

'  Learned  v.  Geer,  139  Mass.  31. 

^  Atcheson  v.  Hutchison,  51  Tex.  234. 

3  Hayea  v.  Caasell,  6  Ohio.  L.  N.  183. 

*  Newton  v.  State  Bank,  22  Ark.  19;  57  Am.  Dec.  363;  White  v.  Floyd, 
Speers  Eq.  351;  Reed  v.  Brooka,  3  Litt.  127;  Mercreau  v.  Preat,  2  Green  Cli. 
460;  Strong  v.  Catton,  1  Wis.  471;  Coleman  v.  Bank  of  Hamburg,  2  Strob.  Eq. 
2S5;  49  Am.  Dec.  671;  Waller  v.  Tate,  4  B.  Mon.  534;  Hammond  v.  Scott,  12 
Mo.  8;  Randolph  v.  Thomas,  23  Ark.  69;  West  v.  Davis,  4  McLean,  241;  Par- 
ker V.  H.  &  St.  J.  R.  B.  Co.,  44  Mo.  415;  Bank  of  N.  B.  v.  Hassert,  1  Saxt.  Ch. 
1;  Roe  V.  Ross,  2  Ind.  99;  Craig  v.  Garnett,  9  Bush,  97;  Simmons  v.  Vande- 
grift,  1  Saxt.  Ch.  55;  Judge  v.  Wilkins,  19  Ala.  765;  Gibbons  v.  Bresaler,  61 
111.  110;  Watti;.  McGalliard,  67  111.  513;  Carson's  Case,  6  Watts,  140;  Cooper 
V.  Galbraith,  3  Wash.  C.  C.  546;  Ashbee  v.  Cowell,  1  Busb.  Eq.  158;  Baker  v. 
Clipper,  26  Tex.  629;  84  Am.  Deo.  591;  Tripp  v.  Cook,  26  Wsnd.  143;  Melr  v. 
ZeUe,  31  Mo.  331;  Cowen  v.  Stevens,  3  Harr.  (Del.)  494;  Miller  v.  Fraly,  21 
Ark.  22;  Smith  v.  Randall,  6  Cal.  47;  65  Am.  Dec.  475;  Benton  «.  Shreeve,  4 
Ind.  66;  Curd  v.  Lackland,  49  Mo.  451;  Taylor  v.  Eckford,  11  Smedes  &  M. 
21;  Drake  v.  Collins,  5  How.  (Miss.)  253;  Clement  v.  Reed,  9  Smedes  &  M. 
535. 


§  309  VACATINa  AKD  CONFIRMING  SALES.  1048 

extreme  position,  content  themselves  with  the  general 
assertion  that  inadequacy  of  price  can  rarely,  if  ever, 
justify  the  vacation  of  an  execution  sale.^  But  occa- 
sional cases  of  great  hardship  arise,  and  result  in  the 
questioning  of  the  general  rule  that  inadequacy  alone 
is  not  sufficient  to  warrant  the  vacation  of  a  sale ;  or  if 
the  rule  is  not  questioned,  the  court  will,  at  least,  look 
anxiously  for  some  reason  whereby,  without  disputing 
the  general  rule,  it  may  justify  itself  in  declaring  that 
the  rule  is  not  applicable  to  the  case  before  it.  Where 
the  inadequacy  is  palpable,  the  purchaser  can  retain  his 
advantage  only  by  showing  that  the  proceedings  are 
free  from  fault  or  irregularity.  If  the  inadequacy  can 
be  connected  with  or  shown  to  result  from  any  mis- 
take, accident,  surprise,  misconduct,  fraud,  or  irregu- 
larity, the  sale  will  generally  be  vacated,^  unless  the 

1  Pickering  v.  Driggers,  59  111.  65;  MoMuUen  v.  Gable,  47  111.  67;  Comstock 
V.  Purple,  49  111.  158;  Gibbons  v.  Bressler,  61  111.  110;  Bertenshaw  v.  Moffit,  6 
Ind.  464;  Sowle  v.  Champion,  16  Ind.  165;  Cushwa  v.  Cushwa,  5  Md.  55; 
Pridger  v.  Adkins,  25  Tex.  388.  A  sale  will  not  be  vacated  solely  because  but 
few  bidders  were  present.  Hudgins  v.  Lanier,  23  Gratt.  494;  Learned  v.  Geer, 
139  Mass.  31. 

2  Morris  v.  Roby,  73  111.  462;  Taul  v.  Wright,  45  Tex.  388;  Chauiblee  v. 
Tarbox,  27  Tex.  140;  84  Am.  Dec.  614;  Pearson  v.  Hudson,  52  Tex.  352;  Grede 
V.  Dannenfelser,  42  Wis.  78;  Beedle  v.  Mead,  81  Mo.  297;  Weir  v.  Travelers 
lus.  Co.,  32  Kan.  325;  Seaman  v.  Riggins,  1  Green  Ch.  214;  34  Am.  Deo.  200; 
Howell  V.  Hester,  3  Green  Ch.  266;  Bixly  v.  Mead,  18  Wend.  611;  Lashley  v. 
Cassell,  23  Ind.  600;  Allen  v.  Stephanas,  18  Tex.  658;  Lefevre  v.  Laranay,  22 
Barb.  167;  Nelson  v.  Brown,  23  Mo.  13;  Parker  v.  H.  &  St.  J.  R.  R.  Co.,  44 
Mo.  415;  King  v.  Tharp,  26  Iowa,  283;  KlcEpping  v.  Stellmaoher,  21  N.  J.  Eq. 
328;  Bank  of  Alexandria  v.  Taylor,  5  Cranch  C.  C.  314;  Campau  v.  Godfrey, 
18  Mich.  27;  100  Am.  Deo.  133;  Ha2ard  v.  Hodges,  17  N.  J.  Eq.  123;  Griffith 
V.  Hadley,  10  Bosw.  587;  Aldrich  v.  Maitland,  4  Mich.  205;  Hamilton  v. 
Quimby,  46  111.  90;  Cook  v.  Jenkins,  30  Iowa,  452;  Nesbitt  v.  Dallam,  7  Gill 
&  J.  494;  Booth  v.  Webster,  5  Harr.  (Del.)  129;  Eberhart  v.  Gilchrist,  3  Stock. 
167;  Bethel  v.  Sharp,  25  111.  173;  76  Am.  Deo.  790;  Bunts  v.  Cole,  7  Blaokf. 
265;  A\  Am.  Deo.  226;  Wetzler  v.  Schaumann,  24  N.  J.  Eq.  60;  May  v.  May, 
11  Paige,  201;  Williamson  v.  Dale,  3  Johns.  Ch.  290;  Lee  v.  Davis,  16  Ala. 

.516;  WUliama  v.  Woodruff,  1  Duvall,  257;  Blight «.  Tobin,  7  B.  Mon.  612;  18 
Am.  Dec.  219;  Howell  v.  Baker,  4  Johns.  Ch.  118;  Boyd  v.  Ellis,  11  Iowa,  97; 
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■complainant  was  himself  in  fault,^  or  the  rights  of  inno- 
cent third  parties  have  become  dependent  on  the  sale.^ 
Hence  inadequacy  of  price  may  always  be  taken  into 
consideration  when  connected  with  any  other  fact  tend- 
ing to  show  that  the  sale  ought  not  to  be  permitted  to 
stand.'  It  is  sometimes  said  that  inadequacy  may  be 
so  gross  as  of  itself  to  create  the  presumption  that  it 
must  have  resulted  from  some  fraudulent  practice,  for 
which  the  purchaser  is  responsible,  and  on  account  of 
which  he  will  not  be  suffered  to  retain  his  purchase.* 
This  opinion  prevails  in  Maryland,  as  will  be  seen  from 
the  foUowiny;  extract  from  a  decision  made  in  that 
state:  "Inadequacy  of  price,  in  combination  with  cir- 
cumstances calculated  to  cast  doubt  or  suspicion  on  the 
correctness  of  the  sale,  is  a  strong  auxiliary  argument 
against  the  sale.  But  standing  alone,  it  is  insufficient 
to  authorize  an  interference  with  a  sale,  unless  it  is  so 
iuordinate  as  to  indicate  some  mistake  or  unfairness,  for 
which  the  purchaser  is  responsible,  or  misconduct  or 
fraud  in  the  trustee  to  whom  the  management  of  the 
sale  has  been  committed." " 

Eoynolila  v.  Nye,  Freem.  Ch.  462;  Cummins  v.  Little,  16  N.  J.  Eq.  48;  John- 
ston's Adm'r  v.  Shaw,  33  Tex.  585;  Ballard  v.  Anderson,  18  Tex.  377;  Tieraan 
V.  Wilson,  6  Johns.  Ch.  411;  Cowgill  v.  Cahoon,  3  Harr.  (Del.)  23;  Hodgson  v. 
Farrell,  15  N.  J.  Eq.  88. 

'  Law  V.  Smith,  4  Ind.  55;  Bullard  v.  Green,  10  Mich.  268;  Parkhurst  v. 
Cory,  3  Stock.  233;  Daniel  v.  McHenry,  4  Bash,  277. 

'■*  Daw3on  v.  Jackson,  62  lad.  171. 

'  Cabbage  v.  Franklin,  62  Mo.  364;  Beokwith  v.  King's  M.  M.  Co.,  87  N.  C. 
155;  Smith  v.  Randall,  6  Cal.  47;  65  Am.  Dec.  475;  Benton  v.  Shreeve,  4  Ind. 
66;  O'Brien  v.  Hilburn,  22  Tex.  616;  Curd  v.  Lackland,  49  Mo.  451;  Taylor  v. 
Bokford,  11  Smedes  &  M.  21. 

*  Duncan  v.  Sanders,  50  111.  475;  Boyd  v.  Hudson  C.  A.  S.,  24  N.  J.  Eq. 
349. 

^  Warfield  o.  Ross,  38  Md.  92;  Johnson  v.  Dorsey,  7  Gill,  269;  Allen  v. 
aark,  36  Wis.  101;  Wagner  v.  Cohen,  G  Gill,  97;  48  Am.  Dec.  660;  House  v. 
Walker,  4  Md.  Ch.  62;  Horsey  v.  Hough,  38  Md.  130;  Glehn  v.  Clapp,  11  Gill 
&  J.  1.  A  sale  cannot  be  collaterally  avoided  for  inadequacy  of  price.  Elstou 
V.  Castor,  101  Ind.  426;  51  Am.  Rep.  754. 
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Some  of  the  decisions  take  a  more  advanced  posi- 
tion, and  maintain  that  inadequacy  of  price,  even  dis- 
connected from  other  circumstances  tending  to  show 
fraud  or  mismanagement,  is,  when  of  so  gross  a  char- 
acter as  to  operate  substantially  as  a  sacrifice  of  the 
property,  a  sufficient  ground  for  vacating  a  sale.^ 
"  When  the  inadequacy  is  so  glaring  and  gross  as  at 
once  to  shock  the  understanding  and  conscience  of  an 
honest  and  just  man,  it  will,  of  itself,  authorize  the 
court  to  set  aside  the  sale.  For  instance,  if,  as  in  the 
case  under  consideration,  a  tract  of  land  of  the  value  of 
eighteen  hundred  dollars  is  sold  for  five  dollars,  the 
court  out  of  which  the  execution  issued  should  not 
hesitate  to  set  aside  the  sale  for  this  cause  alone." ^ 
In  New  York,  inadequacy  alone  will  not  justify  the 
action  of  a  court  of  equity  upon  a  bill  brought  to  pro- 
cure the  vacation  of  a  sale.  Thus  in  determining  the 
various  questions  presented  for  his  consideration  in  the 
case  of  March  v.  Ludlum,^  the  assistant  vice-chancellor 
said:    1.  "As  to  the  inadequacy:  this  is  unquestion- 

1  Garrattu  Moss,  20  111.  540;  Kinney  v.  Knoebel,  51  111.  112.  But  in  this 
state  it  is  now  settled  that  inadequacy  of  price  is  never  per  se  sufficient  to 
justify  the  vacation  of  a  sale  where  the  defendant  has  the  right  of  redemption. 
Mixer  V.  Sibley,  53  111.  61.  This  seems  to  bo  a  very  reasonable  view  of  the 
matter.  For  where  the  right  of  redemption  exists,  the  consequences  of  a  sale 
at  an  inadequate  price  nee.l  not  be  serious;  and  the  fact  that  no  redemption  is 
offered  to  be  made  induces  the  presumption  that  the  price  could  not  have  been 
so  extremely  inadequate  as  to  warrant  the  interposition  of  the  court.  But  in 
Pennsylvania,  a  reverse  view  seems  to  obtain.  For  it  is  there  declared  that  a 
sale  of  realty  may  sometimes,  but  a  sale  of  personalty  never,  be  set  aside  for 
inadequacy.  Swires  v.  Brotherline,  41  Pa.  St.  135;  SO  Am.  Dec.  601.  In 
Virginia,  inadequacy  of  price,  though  not  extreme  in  its  character,  will  occa- 
sion the  vacation  of  sales  made  under  decrees.  Teel  v.  Yancey,  23  Gratt.  691; 
Hudgins  V.  Lanier,  23  Gratt.  194;  Sinnett  v.  Cralle,  4  W.  Va.  600. 

"  Henderson  v.  Sublett,  21  Ala.  630;  reaffirmed  in  Lankford  v.  Jackson,  21 
Ala.  650,  where  lands  valued  at  one  thousand  dollars  had  been  sold  for  six 
hundred  dollars.     See  also  Surget  v.  Byers,  Hemp.  715. 

3  3  Sand.  Ch.  50. 
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ably  very  great,  for  the  property  sold  for  less  than  one 
twentieth  of  its  value.  But  I  do  not  understand  that 
the  court  of  chancery  can,  on  this  ground  alone,  set 
aside  a  public  sale  made  by  an  officer  who  is  not  act- 
ing under  the  direction  of  the  court.  Instances  of 
greater  inadequacy  are  of  constant  occurrence  in  sales 
for  taxes  and  assessments,  made  by  our  state  and  mu- 
nicipal authorities.  The  exercise  of  such  a  jurisdic- 
tion would,  I  imagine,  be  more  startling  to  the  public 
mind  than  any  supposable  inadequacy  of  price  would 
be  to  the  mind  of  the  court.  Over  judicial  sales  made 
by  its  own  officers,  the  court  of  chancery  has  always 
exercised  a  summary  control  by  motion  or  petition. 
But  even  in  those  cases  the  court  will  not  interfere  on 
the  ground  of  inadequacy  alone.^  There  must  be  some 
surprise,  accident,  fraud,  or  similar  cause,  other  than, 
the  neglect  of  the  party  interested,  or  his  inability  to 
raise  the  money,  to  induce  an  order  for  a  resale  when 
the  sale  is  made  by  its  own  officers  and  under  its  own 
process  or  decrees.  Under  any  other  rule,  confidence 
in  such  sales  would  be  entirely  dissipated,  and  the 
final  result  would  be,  that  creditors  would  become  the 
purchasers  on  their  own  terms."  Notwithstanding 
.what  is  here  said,  we  think  the  better  rule  is  that 
inadequacy  of  price  may  be  so  gross  as  to  create  the 
presumption  of  fraud  or  misconduct  on  the  part  of  the 
officer  or  the  purchaser.  That  it  may  be  so  treated  in 
equity  we  have  already  shown,^  and  we  think  that  on 
motion  to  vacate  a  sale  under  execution  promptly 
made,  the  same  principle  must  prevail  at  law,  though 
its  announcement  is  avoided  by  giving  effect  to  any 

'  American  Insurance  Co.  v.  Oakley,  9  Paige,  259;  Brown  «.  Frost,  10  Paige, 
243;  Tripp  v.  Cook,  25  Wend.  143. 
2  Ante,  see  304  i. 
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excuse  or  irregularity  suggested  by  the  moving  party, 
however  flimsy  and  unimportant. 

§  310.  Whether  Vacation  should  be  Sought  by 
Motion  or  by  Bill  in  Equity. — As  a  general  rule,  the 
aid  of  equity  cannot  be  invoked  by  any  person  having 
a  speedy  and  adequate  remedy  at  law.  No  doubt  an 
execution  sale  may  be  vacated  by  motion  made  to  the 
court,  and  in  the  case  whence  the  writ  issued.  This 
remedy  is  always  more,  speedy,  and  is  usually  as  ade- 
quate as  any  which  can  be  pursued  by  an  independent 
proceeding  in  equity.  Where  a  sale  is  sought  to  be 
vacated  for  any  irregularity  in  the  writ,  or  in  the  pro- 
ceedings of  the  officer  in  executing  the  writ,  application 
ought  to  be  made  to  the  court  issuing  the  writ,  and 
if  made  elsewhere,  ought  not  to  be  entertained.  "If 
there  be  legal  grounds  for  quashing  the  sale  and  deed, 
they  should  be  presented-  in  the  common-law  court 
which  has  power  over  these  proceedings."  ^  '  The  same 
rule  prevails  in  chancery.  "  If  the  master  sells  at  an 
improper  time,  or  in  such  a  manner  as  to  prevent  a  fair 
competition,  or  if  for  any  other  cause  it  would  be  in- 
equitable to  permit  the  sale  to  stand,  the  proper  rem- 
edy is  by  a  Bumma,ry  application  to  the  court,  in  the 
suit  in  which  the  decree  was  made,  for  a  resale  of  the 
premises  upon  such  terms  and  conditions  as  may  be 
just,  so  as  to  protect  the  rights  of  the  purchaser  as  well 
as  the  rights  of  the  parties  interested  in  the  sale.  And 
it  would  seriously  affect  the  interests  of  those  whose 
property  is  sold  by  masters  under  decrees  of  this  court, 
if  it  was  understood  that  questions  of  this  kind  were  to 

1  Oasaiday  v.  MoDaniel,  8  B.  Mon.  519;  Prather  v.  Hill,  36  111,  402;  Bolea 
V.  Johnston,  23  Cal.  226;  83  Am.  Dec.  Ill;  Gould  v.  Mortimer,  16  Abb.  Pr. 
448;  26  How.  Pr.  167. 
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be  litigated  and  determined  in  a  collateral  suit.  For 
no  man  of  ordinary  prudence  would  bid  what  he  be- 
lieved to  be  the  fair  cash  value  of  the  property  at  a 
master's  sale,  if  he  would  be  subjected  to  the  expense 
and  delay  of  a  protracted  chancery  suit  to  determine 
whether  the  proceedings  of  the  master  had  been 
strictly  regular."^ 

The  jurisdiction  of  courts  of  equity  has  always  been 
considered  as  specially  adapted  to  the  investigation  of 
fraudulent  devices  of  every  character,  and  to  extend- 
ing appropriate  relief  when  the  existence  of  those  de- 
vices has  been  discovered.  So,  too,  it  has  long  been 
sought  for  the  purpose  of  obtaining  redress  in  cases  of 
accident,  surprise,  or  mistake.  These  courts  have  not, 
however,  exclusive  control  over  cases  of  fraud  or  acci- 
dent. Their  jurisdiction  is  often  concurrent  with  that 
of  courts  of  law.^  Hence,  where  grounds  exist  for 
vacating  a  sale,  which  rest  not  in  irregularity  of  pro- 
ceeding, but  in  fraudulent  devices  practiced  upon  the 
complainant,  or  in  accident  or  mistake  for  which  he 
has  suffered,  and  from  which  he  is  entitled  to  relief, 
he  may,  before  conveyance  is  made  to  the  purchaser, 
proceed  either  by  motion  in  the  original  case  or  by 
bill  in  equity,  but  he  will  generally  find  that  the  latter 
ought  to  be  preferred.  If  a  conveyance  has  been  exe- 
cuted, and  the  purchaser  thereby  vested  with  the  legal 
title,  it  is  doubtful  whether  he  can  be  divested  of  it  by 
motion.  If  the  charge  is  that  the  sale  ought  to  be 
vacated  for  matters  not  apparent  from  an  inspection  of 
the  proceedings,  such  as  combination  to  depress  the 
bidding,  or  any  other  species  of  fraud,  or  for  any  mis- 
conduct on  the  part  of  the  officer  conducting  the  sale, 

1  Brown  v.  Frost,  10  Paige,  246.  '  1  Story's  Eq.  Jur.,  sec.  60. 
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the  better  opinion  is  that  the  purchaser's  title  cannot 
be  divested  otherwise  than  by  an  independent  suit  in 
equity  against  him,^ 

§  311.    Confirming  Sales  under  Execution.  —  In  a 

few  of  the  states,  the  proceedings  of  the  officer  making 
a  sale  under  execution  are  reported  to  the  court  for  its 
confirmation  or  disapproval.  It  must  be  remembered 
that  there  is  a  vast  difference  between  execution  sales 
and  those  made  under  decrees  of  chancery  or  probate 
courts  in  respect  to  the  rights  of  the  purchasers  and 
the  powers  of  the  courts.  In  sales  made  under  decrees, 
and  which  may,  therefore,  properly  be  called  "judicial 
sales,"  when  the  proceedings  are  reported  to  the  court 
the  purchaser  is  simply  a  preferred  bidder.^  The  court 
is  not  bound  to  accept  the  bid,  and  may,  in  its  discre- 
tion, refuse  to  confirm  the  sale  for  many  reasons  which 
would  have  no  application  where  the  purchase  was 
made  under  an  execution.  When  an  execution  sale  is 
reported,  the  court  examines  only  the  proceedings  cf 
the  officer  after  the  receipt  of  the  writ,*  and  in  this 
examination  seems  to  be  restricted  to  the  inspection  of 
his  official  return,*  and  the  papers  connected  therewith. 
If  there  is  any  irregularity  in  the  rendition  or  entry  of 
the  judgment,  or  in  the  issuing  of  the  execution,  it  must 
be  taken  advantage  of  otherwise  than  by  objecting  to 
the  confirmation  of  the  sale.  The  confirmation  of  a 
sale  does  not  divest  title  nor  dispense  with  the  necessity 

■  Harrell  v.  Word,  54  Ga.  349;  State  Bank  ■«.  Noland,  13  Ark.  299;  Jenkins 
V.  Merriweather,  109  111.  647;  McMinn  v.  Phippa,  3  Sneed,  196. 

2  Taylor  v.  Gilpin,  3  Met.  (Ky.)  544;  Buaey  v.  Hardin,  2  B.  Men.  411j 
Dale  V.  Shirley,  5  B.  Mon.  492;  Childress  v.  Hunt,  2  Swan,  487;  Mitchell  v. 
Harria,  43  Miss.  ?M;  ante,  §  304  a. 

«  Koehler  v.  Ball,  2  Kan.  160;  83  Am.  Deo.  451;  Challess  v.  Wise,  2  Kan. 
193;  Buckingham  v.  Granville,  2  Ohio,  360;  Code  Ohio,  see.  437. 

*  White  Crow  v.  White  Wing,  3  Kan.  276;  Brlggs  v.  Tye,  16  Kan.  291. 
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for  the  execution  of  a  deed.^  The  deed  and  the  confir- 
mation are  both  essential  to  the  transfer  of  the  title. 
A  conveyance  made  under  a  chancery^  or  probate^ 
sale,  in  the  absence  of  an  order  confirming  such  sale,  is 
undoubtedly  void.  This  rule  is  equally  applicable  to  a 
conveyance  made  under  an  unconfirmed  execution  sale, 
in  a  state  where  such  sales  are  required  to  be  reported 
to  and  approved  by  the  court.*  In  another  respect, 
judicial  and  execution  sales  are  similar.  The  court 
must,  whether  the  sale  be  of  the  one  class  or  the  other, 
either  reject  or  confirm.  It  cannot  modify  the  terms 
of  the  sale,  nor  can  it  declare  that  a  person  other  than 
the  one  reported  to  the  court  as  such  was  the  success- 
ful or  best  bidder.®  If  dissatisfied  with  the  sale  as  re-' 
ported,  the  only  action  which  the  court  can  take  is  to 
disaffirm  or  vacate  the  sale,  and  direct  that  another  be 
made.  An  execution  sale  may  be  confirmed  on  the 
motion  of  any  person  interested,  or  by  the  court  on  its 
own  motion.®  Confirmation  ought  to  be  refused  when 
it  appears  that  the  officer  did  not  comply  with  the 
statute,  as  where  he  sold  real  estate  without  first  seek- 
ing personal  property,''  or  where  he  violated  the  spirit, 
though  not  the  letter,  of  the  statute,  bjj  giving  notice 

1  Webster  v.  Hill,  3  Sneed,  333;  Leahey  v.  Gardiner,  3  Watts  &  S.  314;  38 
Am.  Dec.  764;  Erb  v.  Erb,  9  Watts  &  S.  147. 

'  Williainaon  v.  Berry,  8  How.  496;  Henderson  v.  Herrod,  23  Miss.  434; 
Gowan  v.  Jones,  10  Smedes  &  M.  164;  Dickerson  v.  Talbot,  14  B.  Mon.  60; 
nnte,  §  304  a. 

3  Rawlins  v.  Bailey,  15  HI.  178;  Valla  v.  Fleming,  19  Mo.  454;  61  Am.  Deo. 
566;  Wallace  v.  Hall,  19  Ala.  367;  Young  v.  Keogh,  11  111.  642;  Ayres  „. 
Baumgarten,  15  111.  444. 

*  MoBain  v.  McBaiu,  15  Ohio  St.  337;  86  Am.  Dec.  478;  Curtis  t;.  Norton, 
1  Ohio,  278. 

s  Kinnear  v.  Lee,  28  Md.  488;  Ohio  Life  Ins.  Co.  v.  Goodin,  10  Ohio  St. 
557. 

«  Ferguson  v.  Tutt,  8  Kan.  370. 

>  Eoehler  v.  Ball,  2  £au.  160;  83  Am.  Dec.  451. 
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of  the  sale  in  an  obscure  newspaper  of  little  circulation/ 
or  where  the  notices  of  the  sale  were  not  properly 
posted,^  A  purchaser  cannot  successfully  resist  the 
confirmation  on  the  ground  that  there  has  been  un- 
necessary delay,  and  the  property  has,  in  the  mean  time, 
depreciated  in  value,  unless  he  protested  against  such 
delay.^  Such  objections  to  a  sale  as  can  be  asserted  in 
that  manner  ought  to  be  made  by  opposition  to  its  con- 
firmation;* for  if  not  made  thus,  or  if  made  thus  and 
overruled,  the  order  of  confirmation  seems  to  have  the 
force  of  a  judgment,  and  to  estop  the  parties  from  any 
collateral  assertion  of  the  alleged  irregularities.*  The 
officer  should  retain  the  proceeds  of  the  sale  until  it  is 
confirmed.®  In  Kansas,  the  action  of  a  court  in  refer- 
ence to  confirming  a  sale  may  be  corrected  by  appeal.' 
In  Ohio,  it  must  be  reviewed  by  a  petition  in  error.^ 

§  313.  Of  the  Certificate  of  Sale  and  Assignments 
thereof.  —  In  those  states  where  the  defendaiit  is 
allowed  a  stated  period  after  the  sale  in  which  to  re- 
deem the  property,  the  oflBcer  is  usually  required  to 
execute  and  deliver  to  the  purchaser  a  certificate  of 
the  sale,  and  to  file  a  duplicate  thereof  in  the  office  of 
the  county  recorder.  This  certificate  should  show  the 
parties  to  the  suit,  the  date  and  amount  of  the  judg- 
ment, the  date  of  the  sale,  the  amount  paid,  the  name 
of  the  purchaser,  and  the  time  within  which  redemption 

1  Craig  V.  Fox,  16  Ohio,  563. 
^  Rogers  v.  Oclieltreo,  4  Houst.  452. 
«  Mayer  v.  Wick,  15  Ohio  St.  548. 
*  Gayle  v.  Fattle,  14  Md.  69. 

'  Willis  V.  Nicholson,  24  La.  Ann.  545;  Cockey  v.  Cole,  28  Md.  276;  92  Am. 
Deo.  684;  Hotohkiss  v.  Cutting,  14  Minn.  537. 
0  Stone  V.  Ruffin,  2  Oliio,  503. 

'  Koehler  v.  Ball,  2  Kan.  1«0;  83  Am.  Deo.  451;  Moore  v.  Pye,  10  Kan.  246. 
"  Reeves  v.  Skennett,  13  Ohio  St.  574. 
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may  be  made.  It  need  not  be  acknowledged  by  the 
officer  in  order  to  entitle  it  to  record.^  The  provision 
of  the  statute  requiring  the  recording  of  the  certificate 
is  no  doubt  intended  for  the  protection  of  subsequent 
purchasers  and  encumbrancers;  and  there  may  be  in- 
stances in  which,  for  want  of  such  recording,  the  sale 
may  become  inoperative  as  against  such  purchasers  or 
encumbrancers.^  But  as  most  judgments  under  which 
real  estate  is  sold  are  docketed  as  liens  against  the  de- 
fendant, and  as  the  levy  of  the  execution  is  usually 
made  a  matter  of  record  by  filing  a  notice  thereof  with 
the  county  recorder,  a  sale  of  real  estate  can  hardly  be 
made  without  there  being  sufficient  notice  thereof  to 
put  purchasers  on  inquiry,  independent  of  the  recording 
of  the  certificate  of  sale.  Where  a  long  period  elapses 
after  the  notice  of  the  levy  is  given,  third  persons  may 
well  be  justified  in  presuming  that  it  was  not  followed 
by  a  sale,  unless  they  find  the  certificate  on  record. 
But  we  apprehend  that  the  failure  to  file  a  certificate 
immediately  after  the  sale  would  not  affiard  an  oppor- 
tunity for  the  defendant  to  destroy  the  purchaser's  title 
by  a  transfer  to  a  stranger  to  the  suit.  At  all  events, 
unless  considered  with  reference  to  the  rights  of  pur- 
chasers without  notice,  the  provisions  of  law  requiring 
the  making  and  recording  the  certificate  are  directory 
merely.  A  non-compliance  with  such  provisions  does 
not  aflect  the  validity  of  the  sale.* 

§  313.    Assignments  of  Certificates  of  Purchase.  — 

The  rights  held  by  the  purchaser  under  his  certificate 

»  Knowlton  v.  Ray,  4  Wis.  288, 
'  Bowers  v.  Arnoux,  33  N,  Y.  Sup.  Ct.  530. 

°  Jackson  v.  Young,  5  Cow.  269;  Barnes  v.  Kerlinger,  7  Minn.  82;  O'Brien 
V.  Hashagen,  20  Hun,  664. 
V0L.n.— 67 
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of  sale  may  he  assigned  by  him,  so  as  to  vest  in  the 
assignee  the  right  to  receive  a  deed  in  his  own  name.'- 
The  assignment  is  usually  accomplished  by  an  instru- 
ment in  writing  purporting  to  transfer  the  certificate 
of  sale.  A  deed  of  the  property,  or  of  all  the  purchaser's 
interest  therein,^  or  a  sale  and  conveyance  under  exe- 
cution against  the  purchaser,  would  produce  the  same 
result.^  Upon  the  death  of  the  holder  of  a  certificate 
of  purchase,  the  conveyance  must  be  made  to  his  heirs* 
or  devisees,  or  to  his  executor  or  administrator,  in  trust 
for  such  heirs  or  devisees.^  In  Mississippi  a  deed  made 
to  a  person  other  than  the  purchaser  at  the  sale  was 
presumed,  after  the  lapse  of  fifteen  years,  to  have  been 
authorized  by  an  assignment  of  the  bid  or  certificate.* 
We  doubt  the  correctness  of  this  decision,  unless  the 
deed  purported  to  be  made  to  an  assignee,  in  which 
case  the  recital  in  the  deed  would  be  prima  facie  evi- 
dence of  the  existence  and  validity  of  the  assignment.^ 
A  conveyance  to  one  who  was  not  the  purchaser  is 
void  unless  authorized  by  an  assignment.*  If  an  assign- 
ment is  made  for  collateral  security,  and  the  debt 
secured  is  paid,  a  conveyance  thereafter  made  to  the 
assignee  is  void  in  his  hands,  and  in  the  hands  of  all 

1  Blount  V.  Davis,  2  Dev.  19;  Testerman  v.  Poe,  2  Dev.  &  B.  103;  Splahn 
V.  Gillespie,  48  lud.  .397;  McClure  v.  Engelhart,  17  lU.  47;  Bank  of  United 
States  V.  Voorhees,  1  McLean,  221;  Thompson  v.  MoMauama,  2  Disn.  213; 
Frizzle  v.  Veaoh,  1  Dana,  212;  Small  v.  Hodgen,  1  Litt.  16;  Jamison  v.  Tudor, 
3  B.  Mon.  357;  Brooks  v.  Ratcliff,  11  Ired.  321;  Campbell  v.  Baker,  6  Jones, 
255;  Ehleringer  v.  Moriarty,  10  Iowa,  78;  MoCrady  v.  Brisbane,  2  Nott  &  McC. 
104;  9  Am.  Deo.  676. 

2  Green  v.  Clark,  31  Cal.  501. 
'Wright V.  Douglass,  2 N.  Y.  373. 

*  Swink  V.  Thompson,  31  Mo.  336;  Boone  v.  Moore,  14  Mo.  420. 

"  Reynolds  v.  Darling,  42  Barb.  418. 

°  Cooper  V.  Granberry,  33  Miss.  117. 

'  Trotter  v.  Nelson,  1  Swan,  7;  Smith's  Case,  4  Nev.  254;  97  Am.  Deo.  531. 

»  Morgan  v.  Hannah,  11  Humph.  122;  Carpenter  «>.  Sherfy,  6  Chic.  L.  N.  361. 
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persons  deriving  title  under  him  with  notice.^  If  the 
judgment  debtor  takes  an  assignment  of  the  certificate 
of  purchase,  his  act  amounts  to»no  more  than  redeeming 
the  property.^  In  New  York  certain  formalities  are 
prescribed  by  law  for  the  assignment  of  certificates 
of  sale.  Without  complying  with  these,  the  assignee 
cannot  compel  the  execution  of  the  deed  to  him.^  They 
are  intended  for  the  protection  of  the  oflScer.  He  may 
waive  them,  in  which'  case  his  conveyance  is  valid,  if 
the  assignment  is  sufficient,  independent  of  the  statute.* 
Though  a  chancery  sale  is  confirmed,  and  a  conveyance 
directed  to  be  made  to  a  person  designated  in  the  order 
of  confirmation,  this  person  may  vest  his  right  in  an- 
other. The  contract  is  not  personal  in  the  sense  that 
the  purchaser  cannot  authorize  another  to  receive  its 
benefits.  Hence  he  may  order  the  conveyance  to  be 
made  to  a  third  person,  and  if  so  made  it  is  valid.* 

'  Baber  v.  McClellan,  30  Cal.  135. 

2  McCarty  v.  Christie,  13  Cal.  79. 

=  People  V.  Ransom;  2  N.  Y.  490. 

*  Phillips  V.  Schiflfer,  7  Lans.  347;  Wood  v.  Morehouse,  45  N.  Y.  368;  Bank 
of  Vergennes  v.  Warren,  7  Hill,  91;  Chautauqua  Bank  v.  Risley,  4  Denio,  484; 
People  V.  Ransom,  4  Denio,  147. 

^  Campbell  v.  Baker,  6  Jones  L.  255;  Ward  v.  Lowndes,  96  N.  C.  367. 
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CHAPTER  XXII. 

PROCEEDINGS  TO  COLLECT  THE  AMOUNT  BID. 

§  313  a.  Power  of  chancery  over  bidders. 

§  313  b.  The  first  step  against  the  purchaser  in  chancery. 

§  313  c.  Order  against  purchaser  in  chancery,  for  amount  of  his  bid. 

§  313  d.  Proceeding  against  purchaser  in  chancery  by  resale. 

§  313  e.  Proceeding  against  purchaser  in  chancery  by  resale  to  compel  pay- 
ment of  a  balance  due. 

§  313  f.  Proceeding  against  purchaser  in  chancery  by  action  at  law. 

§  313  g.  Resale  after  sale  under  execution. 

§  313  h.  Action  against  purchaser  at  execution  sale, 

§  313  a.    Power  of  Chancery   over  Bidders. — A 

chancery  sale  is  in  legal  effect  a  sale  in  which  the  court 
is  the  vendor;  but  it  does  not  abide  by  the  maxim 
that  no  one  should  be  a  judge  in  his  own  cause.  On 
the  contrary,  it  regards  the  bid  of  the  purchaser  as 
bringing  him  within  its  jurisdiction' with  respect  to  all 
matters  connected  with  the  sale;^  and  it  thereafter 
deals  with  him  in  such  a  manner  as  will  compel  him,  if 
possible,  to  comply  with  the  terms  of  the  sale.  The 
court  will,  it  seems,  exercise  its  jurisdiction  to  the  ex- 
tent of  compelling  the  purchaser  to  release  any  inequi- 
table advantage  he  may  have  gained  by  stipulation 
with  the  parties  interested,  whereby  they  have  re- 
ceived less  than  the  amount  actually  due  them.  D.,  a 
young  and  inexperienced  man,  entitled  to  a  legacy, 
brought   suit   to    enforce   its   payment  and   obtain   a 

1  Requa  v.  Rea,  2  Paige,  339;  Caaet  v.  Hubbell,  36  N.  Y.  677;  Gregory  v. 
Tingley,  18  Neb.  318;  Shann  v.  Jones,  19  N.  J.  Bq.  251;  Mosby  v.  Hunt,  9 
Heisk.  675;  Thornton  v.  Fairfax,  29  Gratt.  677;  Ogilvie  v.  Richardson,  14 
Wis.  157;  Gross  v.  Pearcy,  2  Pat.  &  H.  483;  Cowell  v.  Lippitt,  2  R.  I.  92; 
Blackmore  v.  Barker,  2  Swan,  340;  Stimsonij.  Mead,  2  R.  I.  541;  Gordons. 
Saunders,  2  McCor^,  Ch.  151;  Wood  v.  Mann,  3  Sum.  318. 
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decree  directing  the  sale  of  certain  lands.  At  the  sale 
W.  became  the  purchaser,  and  executed  three  notes 
for  the  purchase  price,  payable  respectively  in  one,  two, 
and  three  years.  D. ,  at  sundry  dates,  executed  orders  in 
favor  of  W.,  entitling  him  to  credits  on  the  notes,  and 
for  these  orders  W.  paid,  or  advanced,  less  than  one 
third  of  the  amounts  specified  on  them.  Afterward 
D.  filed  a  bill  to  be  relieved  from  the  effect  of  these 
orders,  and  to  be  charged  only  for  the  amounts  actually 
advanced  him  thereon.  In  sustaining  a  decree  grant- 
ing the  relief  sought,  the  supreme  court  said :  "It  is  in 
vain  for  ^le  defendant  to  attempt  to  protect  himself 
from  the  consequences  of  such  an  assignment  by  alleg- 
ing his  ignorance  of  complainant's  age  and  necessitous 
condition,  the  legal  right  he  had  to  purchase  an  interest 
in  the  decree,  and  the  inconvenience  he  may  have  been 
put  to  in  advancing  the  money.  A  sufficient  answer  to 
all  this,  if  there  were  none  other,  is,  that  the  fund  was 
yet  in  the  custody  of  the  court  of  chancery ;  that  the 
defendant,  by  purchasing  under  the  decree,  had  become 
a  quasi  party  to  the  proceeding;  that  the  court  was 
competent  to  protect  the  fund  against  his  rapacity,  and 
would  have  done  so  upon  application,  by  compelling 
him  to  pay  the  full  amount  of  the  orders  before  it 
would  have  decreed  him  the  legal  title  to  the  land."^ 

§  313  b.  The  First  Step  toward  Compelling  the 
Purchaser  at  a  chancery  sale  to  pay  the  amount  of 
the  bid  is  to  obtain  a  report  of  the  sale  and  to  take 
the  proceedings  necessary  for  its  confirmation.^  It 
may  happen,  however,  that  the  purchaser  is  irrespon- 
sible, or  of  such  doubtful  solvency  that  the  parties 
interested  tnay  prefer  to  relinquish  all  claims  against 

•'  Deaderick  v.  Watkins,  8  Humph.  519.  ^  _4„je,  §  304  a. 
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him.  If  SO,  a  motioa  may  be  made  for  an  order  dis- 
charging him  from  his  bidding,  and  directing  a  resale 
of  the  property.  Unless  the  purchaser  assents  to  the 
order,  notice  of  the  motion  should  be  given  to  him,  and 
it  should  be  supported  at  the  hearing  by  the  facts  upon 
which  the  moving  party  relies.  If,  on  the  other  hand, 
it  is  thought  desirable  to  proceed  against  the  purchaser 
in  the  original  suit,  a  choice  may  be  had  between  two 
remedies;  viz.,  between  a  proceeding  against  the  pur- 
chaser for  the  amount  of  his  bid,  and  a  proceeding  to 
resell  the  property,  and  then  to  pursue  the  purchaser 
for  any  loss  which  may  result  from  the  resale.  In 
addition  to  these  is  the  remedy  by  an  action  at  law 
against  the  purchaser  for  the  amount  of  the  bid,  or  for 
the  deficiency  that  may  remain  after  a  resale. 

§  313  c.  Order  for  Purcliaser  to  Pay  the  Amount  of 
his  Bid.  —  After  sale  has  been  confirn)ed,  "  the  court 
will,  if  required,  make  an  order  that  the  purchaser 
shall,  within  a  given  time,  pay  the  money  into  court 
and  be  let  into  possession.  Upon  hearing  the  motion 
for  this  order,  the  court  will,  if  the  purchaser  appears 
and  asks  for  it,  and  has  not  precluded  his  right  to 
object  to  the  title,  direct  a  reference  to  the  master  to 
inquire  whether  a  good  title  can  be  made.  The  pur- 
chaser may  also  set  up  any  claim  he  may  have  to  com- 
pensation for  any  deficiency."^  In  the  United  States, 
as  we  have  shown,  all  objections  to  title  should  be 
made  before  an  order  is  entered  confirming  the  sale,^ 
except,  perhaps,  the  objection  that  the  proceedings  are 
so  defective  in  some  essential  particular  as  not  to  divest 
the  title  of  the  person  or  persons  whose  interests  the 

>  DanieU's  Ch.  Pr.,  4th  Am.  ed.,  1282, 1275.  »  Ante,  §  304 1. 
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court  purports  to  sell.^  "The  order  for  payment  of 
purchase-money,  being  made,  must  be  served  person- 
ally upon  the  purchaser,  and  if  not  complied  with,  may 
be  enforced  in  the  ordinary  manner 'V  or  in  other 
words,  this  order  for  the  payment  of  the  purchase- 
money,  when  made,  may  be  enforced  by  any  means 
which  might  lawfully  be  employed  to  compel  compli- 
ance with  or  to  produce  the  satisfaction  of  any  other 
decree  for  the  payment  of  money.  Hence  the  pur- 
chaser may  be  attached  and  committed,  as  for  a  con- 
tempt of  court.* 

§  313  d,  Kesale  in  Chancery. — If  it  is  not  thought 
advisable  to  proceed  against  the  purchaser  directly  for 
the  whole  purchase  price,  an  order  may  be  obtp-ined 
"  that  the  estate  be  resold,  and  for  the  purchaser  to 
pay  as  well  the  expenses  arising  from  the  non-comple- 
tion of  the  purchase,  the  application,  and  the  resale,  as 
also  any  deficiency  in  price  arising  upon  the  second 
sale."  *  This  course  of  proceeding  has  the  advantage 
that  it  employs  the  estate  sold  as  a  means  of  realizing 
as  much  as  possible  of  the  purchase  price  and  the  ex- 
penses of  a  resale;  and  it  is  now  generally  adopted 
both  in  England  and  the  United  States.*  But  the 
mere  refusal  or  neglect  of  the  purchaser  to  pay  his  bid 
does  not  warrant  the  oflBcer  in  making  a  resale.  The 
purchaser  must  be  put  in  default  by  bringing  him  before 
the  court  by  rule  or  motion,  and  calling  upon  him  to 

'  Ormsby  v.  Terry,  6  Bush,  553. 

2  Daniell's  Ch.  Pr.,  4th  ed.,  1283. 

'  Lausdown  v.  Elderton,  14  Ves.  512;  Clarkaon  v.  Bead,  15  Gratt.  288; 
Anderson  v.  Foulke,  2  Har.  &  G.  3^6;  Gordon  v.  Sims,  2  MoCord  Ch.  151; 
Brasher  v.  Cortlandt,  2  Johns.  Ch.  505. 

*  Daniell's  Ch.  Pr.  1282;  Harding  v.  Harding,  4  M.  &  C.  514. 

'  Hill  V.  Hill,  58  lU.  239. 
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complete  the  purchase,  and  allowing  him  an  opportunity 
to  show  any  cause  he  may  have  for  not  doing  so.^  The 
resale  must  be  as  near  as  possible  on  the  same  terms  as 
the  original  sale."  Otherwise  the  purchaser  is  not 
answerable  for  the  deficiency.  The  reason  for  this  is 
obvious.  For  if  the  terms  were  made  more  onerous  or 
less  inviting  to  bidders,  a  larger  deficiency  would  prob- 
ably result.  If  the  purchaser  has  not  paid  any  install- 
ment of  the  purchase-money,  he  will  receive  no  part  of 
any  surplus  which  results  from  the  second  sale  being  for 
a  greater  amount  that  the  first,  but  will  be  exonerated 
from  the  payment  of  costs.^ 

§  313  e.  Resale  in  Equity  to  Compel  Payment  of 
Installments.  —  In  some  parts  of  the  United  States, 
the  practice  prevails  of  selling  property  in  chancery  and 
giving  time  for  payment  of  part  of  the  purchase-money, 
the  purchaser  entering  into  some  bond  or  other  obliga 
tion,  sometimes  with  and  sometimes  without  sureties, 
for  the  payment  of  the  balance  due,  either  in  one  pay- 
ment or  in  installments.  The  sureties,  as  well  as  the 
purchaser,  become  quasi  parties  to  the  suit,  and  may  be 
compelled  by  attachment,  and  such  other  remedies  as 
may  be  available  against  a  purchaser,  to  pay  the 
amounts  for  which  they  have  become  sureties.*  It  is 
well  settled  that  though  part  of  the  purchase  price  has 
been  paid,  the  court  retains  jurisdiction  to  compel  the 
payment  of  the  residue  as  it  falls  due,  and  may,  upon 
motion,  and  after  notice  to  the  purchaser,  enter  an  or- 
der that  the  premises  be  resold  to  pay  an  installment 

»  HUl  V.  Hill,  58  111.  239;  Matter  of  Yates,  6  Jones  Eq.  212,  306. 
=■  Shinn  V.  Roberts,  20  N.  J.  Eq.  435;  43  Am.  Deo.  636;  Riggs  v.  Purcell, 
74N.  Y.  370. 

»  Miltenberger  v.  Hill,  17  La.  Ann.  52. 
«Wood».  Mann,  3  Sum.  318. 
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which  is  past  due/  and  that  it  need  not  first  resort  to 
collateral  securities  which  can  be  collected  only  by 
suit.^  In  Tennessee,  the  motion  for  such  an  order  may 
be  made  ex  parte,  in  which  event  the  purchaser  may 
subsequently  apply  to  the  court  and  be  relieved  from 
the  order  if  he  can  show  any  sufficient  cause  therefor.'' 
But  if  the  court  has  confirmed  the  sale,  and  a  decree 
has  been  entered  vesting  title  in  the  purchaser,  it  has 
been  held  that  the  jurisdiction  over  the  purchaser  is 
exhausted,  and  that  remedies  to  compel  the  payment 
of  any  purchase-money  remaining  unpaid  must  be  pros- 
ecuted in  another  suit.*  In  Virginia,  the  fact  that 
the  purchaser  has  obtained  a  conveyance  from  the  officer 
who  made  the  sale  is  not  conclusive.  He  may  be  pro- 
ceeded against  by  rule,  on  the  ground  that  such  convey- 
ance was  procured  by  false  representations,  and  without 
the  payment  in  fact  of  the  moneys  due.*  Where  part 
only  of  the  purchase-money  has  been  paid,  the  court 
ought  not  to  authorize  a  conveyance  to  be  made,  re- 
serving a  mere  lien;  but  should  retain  the  legal  title, 
in  order  that  the  remedy  by  motion  to  compel  the  pay- 
ment of  the  residue  may  not  be  impaired.®  In  proceed- 
ing to  compel  the  payment  of  a  balance  due,  the  court 
should,  upon  motion  and  notice  to  the  purchaser,  ascer- 
tain and  declare  the  amount  remaining  unpaid,  and 
enter  an  order  appointing  a  day,  on  or  before  which  such 
amount  may  be  paid,  and  directing  the  commissioner 
to  resell  the  property  unless  such  payment  should  be 

'  Clarkson  v.  Read,  15  Gratt.  288;  Stephens  v.  Magruder,  31  Md.  168. 
2  Moseby  v.  Withers,  80  Va.  82. 

»  Blackmore  v.  Barker,  2  Swan,  340;  Still  v.  Boon,  5  Sneed,  379. 
'  Vaahibber  v.  Sawyers,  10  Humph.  81;  51  Am.  Deo.  694;  Glenn  v.  Black- 
ford, 23  W.  Va.'l85. 

=■  Williams  v.  Blakey,  76  Va.  254. 

«  Glenn  v.  Blackiord,  23  W.  Va.  185;  Flemming  v.  Roberts,  84  N.  0.  532. 
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made  within  the  time  allowed.^  If  the  property  real- 
izes more  than  suflBcient  to  pay  the  purchase-money 
remaining  unpaid,  the  purchaser  is  entitled  to  the  sur- 
plus.^ 

§  313  f.  Action  against  Purchaser  at  a  Chancery- 
Sale. — The  existence  of  summary  remedies  against 
purchasers  at  chancery  sales,  by  motion,  has  very 
naturally  occasioned  actions  at  law  to  be  very  rarely 
resorted  to  against  such  purchasers.  It  has  been  in- 
timated by  very  eminent  jurists  that  a  court  of  law 
would  not  entertain  such  an  action.^  If  notes,  bonds, 
or  other  evidences  of  debt  are  given,  they  can  unques- 
tionably be  sued  upon  at  law.*  But  even  where  none 
are  given,  there  is  a  contract  on  the  part  of  the  pur- 
chaser that  he  will  comply  with  the  terms  of  the  sale. 
If  he  does  not  do  so,  he  is  liable  to  an  action  at  law, 
brought  by  and  in  the  name  of  the  master,  commis- 
sioner, sheriff,  or  other  oflScer  by  whom  the  sale  was 
made,  either  for  the  amount  of  the  bid  or  for  the  de- 
ficiency resulting  from  a  resale.^ 

§  313  g.    Eesale  after  a  Sale  under  Execution.  — 

The  purchaser  at  an  execution  sale  does  not  thereby 
become  a  qriasi  party  to  the  action,  to  the  extent  that 
he  may  be  proceeded  against  summarily  or  punished  as 
for  a  contempt  of  court  on  neglecting  or  refusing  to 

'  Long  V.  Wellor,  29  Gratt.  347;  Kylea  v.  Tait,  6  Gratt.  44. 
2  Brundige  v.  Morrison,  56  Md.  407;  Stepliena  u.  Magrucier,  31  Md.  168. 
2  Wood  V.  Mann,  3  Sum.  318;  Eiohardson  v.  Jones,  3  Gill  &  J.  163;  22  Am. 
Dec.  293. 

*  Farmers'  &  P.  Bank  v.  Martin,  7  Md.  342;  61  Am.  Dec.  350. 

*  Townshend  v.  Simon,  38  N.  J.  L.  239;  Shinn  v.  Koberts,  20  N.  J.  L.  435; 
43  Am.  Dec.  636;  Cobb  v.  Wood,  8  Cush.  228;  Michenor  v.  Lloyd,  16  N.  J. 
Eq.  41;  Browne  v.  Bitter,  26  N.  J.  Eq.  456;  Galpin  v.  Lamb,  29  Ohio  St.  529; 
Miltenberger  v.  Hill,  17  La.  Ann.  52. 
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comply  with  his  bid.  The  sale  to  him  is  generally  per- 
fect, and  does  not  need  the  approval  of  the  court  to 
entitle  him  to  the  rights  nor  to-  subject  him  to  the 
obligations  of  a  purchaser.  If  the  purchaser  fails  or 
refuses  to  pay  the  amount  of  his  bid,  the  officer  should 
resell  the  property,  and  need  not  first  make  a  return  of 
his  proceedings,  nor  ask  for  any  order  of  court.  ^  The 
practice  with  respect  to  the  resale  is  not  uniform.  In 
Nebraska  it  appears  to  be  the  duty  of  the  sheriff,  in  the 
event  of  the  non-payment  of  the  bid,  "  to  at  once  resell 
the  property.  He  cannot  wait  until  the  sale  is  closed 
and  the  bidders  have  departed  before  again  offering  the 
property  for  sale."  ^  The  sheriff  may,  no  doubt,  im- 
mediately upon  the  acceptance  of  the  bid,  demand  pay- 
ment, and  in  case  it  is  not  made,  then  and  there  resell 
the  property.*  A  sale  so  made  would  take  place  in  the 
presence  of  the  persons  assembled  for  the  first  sale,  and 
might  fairly  be  assumed  to  be  for  as  large  a  sum  as 
would  have  been  realized  but  for  the  abortive  bid.  But 
even  when  the  resale  does  not  immediately  take  place, 
it  may,  in  many  of  the  states,  be  without  any  readver- 
tisement,*  and  without  giving  the  purchaser  any  notice 
of  when  or  where  it  will  be  made.®  It  is  obvious  that 
the  officer  may  easily  act  in  an  oppressive  manner 
toward  the  purchaser,  if  he  msLj,  after  accepting  the 
bid  and  seeming  to  be  satisfied  with  the  bidder,  have  a 
resale  made,  without  giving  any  notice,  or  making  any 
demand  for  payment.  In  Missouri  a  resale  ought  not 
to  be  made  on  the  day  of  the  original  sale,  without  first 

1  Thompson  v.  MoManama,  2  Disn.  213;  Bisbee  v.  Hall,  3  Ohio,  449. 

2  Jones  V.  Null,  9  Neb.  254. 

»  Durnford  v.  Degruys,  8  Mart.  (La.)  220;  13  Am.  Dec.  285;  Minter  v.  Dent, 
2  Bail.  291;  Wiuslow  v.  Loring,  7  Mass.  392. 
*  Illingworth  v.  Miltenberger,  11  Mo.  80. 
»  GaskeU  v.  Morris,  7  Watts  &  S.  32. 
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demanding  payment.^  In  Pennsylvania  an  action  for 
the  loss  occasioned  by  a  resale  cannot  be  sustained 
unless  payment  was  demanded,  or  the  purchaser  ne- 
glected to  make  payment  until  after  the  return  day  of 
the  writ.^  And  in  Illinois  and  Missouri  there  must  be 
a  distinct  demand  for  the  purchase-money,  and  a  tender 
of  the  deed  or  certificate  of  sale,  in  all  cases  where  lands 
have  been  sold,  and  the  purchaser  must  be  given  to 
understand  that  a  resale  will  be  made,  and  that  he  will 
be  held  answerable  for  any  loss  in  the  price  resulting 
from  such  resale.^ 

§  313  h.  Remedy  by  Action  against  Purcliaser  at 
Execution  Sale. — If  property  has  been  sold  upon 
execution,  it  may,  as  we  have  shown,  be  resold,  with 
the  view  of  proceeding  against  the  purchaser  for  any 
deficiency  or  loss  which  may  result  from  the  resale. 
The  sheriflF  may,  however,  choose  to  waive  his  right  to 
resell.  If  so,  he  may  maintain  an  action  for  the  full 
amount  of  the  bid.*  According  to  some  of  the  au- 
thorities, the  cause  of  action  is  not  complete  until  the 
officer  has  tendered  a  deed  to  the  purchaser;^  while 
others  maintain  that  it  is  perfect  as  soon  as  the  bid  is 
accepted,  on  the  ground  that  an  execution  sale  is  never 
made  on  credit,  and  that  not  until  the  purchase  price 
is  paid  is  it  the  duty  of  the  officer  to  execute  a  deed.* 

'  Conway  v.  Nolte,  11  Mo.  74. 

2  IMclBhip  V.  Doran,  2  Penr.  &  W.  9;  Vaatine  v.  fury,  2  Serg.  &  R.  426. 

^  Moulding  V.  Steele,  105  111.  644;  Shaw  v.  Potter,  50  Mo.  281;  Phillips  v. 
Goldman,  75  Mo.  686. 

'  Jones  V.  Null,  9  Neb.  254;  Davis  v.  Baxter,  5  Watts,  515;  Armstrong  v. 
Vroman,  11  Minn.  220;  88  Am.  Dec.  81;  MoKee  v.  Lineberger,  69  N.  C.  217. 
In  North  Carolina  this  is  the  only  remedy,  for  the  officer  cannot  there  resell 
and  sue  for  the  deficiency  merely.  Grier  v.  Yontz,  5  Jones,  371;  Tate  v.  Green- 
lee, 4  Dev.  149.   • 

^  McKee  v.  Lineberger,  69  N.  C.  217;  Hunt  v.  Gregg,  8  Blackf.  105. 

6  Holdstip  V.  Doran,  2  Penr.  &  W.  9;  Negley  v.  Stewart,  10  Serg.  &  R.  207. 
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If,  on  the  otiier  hand,  a  resale  has  taken  place,  an 
action  may  be  sustained  against  the  purchaser  for 
the  deficiency.^  Whether  the  action  be  for  the  whole 
purchase  price,  or  for  the  deficiency  resulting  from  a 
resale,  it  may,  and  we  think  mugt,  be  in  the  name  of 
the  sherifl",  or  other  officer  conducting  the  sale ;  °  and  it 
can  be  maintained  against  no  one  but  the  purchaser,' 
although  the  latter  has  assigned  his  bid,  or  claims  to 
have  been  acting  as  agent  for  another.*  The  judgment 
creditor  cannot  sustain  the  action,  because  there  is  no 
privity  of  contract  between  him  and  the  purchaser.^ 
Where  the  action  is  brought  after  a  resale,  a  recovery 
may  be  had  of  the  difiference  between  the  amount 
realized  at  the  resale  and  the  amount  bid  at  the  first 
sale,*  together  with  the  costs  of  the  second  sale;'  but 
it  is  said  that  the  jury  are  not  bound  by  this  measure 
of  damages,  but  may  award  more  or  less,  as  the  cir- 
cumstances of  the  case  may  in  their  judgment  require. 
Matters  which  the  purchaser  could  have  urged  in 
opposition  to  the  motion  to  confirm  the  sale  are,  by  his 
failure  to  urge  them,  waived,  and  cannot  avail  him  as 
defenses  to  an  action  for  the  loss  resulting  from  a  re- 
sale.^ In  fact,  almost  the  only  defenses  to  such  an 
action  are,  that  the  defendant  was  not  the  purchaser,^ 

'  Shannon  v.  Walker,  68  Ga.  148;  Robinson  v.  Garth,  6  Ala.  204;  41  Am. 
Dec.  47. 

2  Adams  v.  Adama,  4  Watts,  160;  Gaskell  v.  Morris,  7  Watts  &  S.  32; 
McKee  v.  Lineberger,  69  N.  C.  217. 

s  Winier  v.  Obear,  23  Mo.  242. 

*  Gray  v.  Case,  51  Mo.  463;  Chappell  v.  Daun,  21  Barb.  17. 

^  Galpin  v.  Lamb,  29  Ohio  St.  529;  Adama  v.  Adams,  4  Watts,  160;  Harvey 
V.  Adams,  9  Lea,  289;  Gaskell  v.  Morris,  7  Watts  &  S.  32. 

«  Girard  v.  Taggart,  5  Serg.  &  R.  19,  539;  Adams  v.  McMillan,  7  Port.  73. 

'  Coffmau  V.  Hampton,  2  Watts  &  S.  377;  37  Am.  Dec.  511. 

«  Threlkelds  v.  Campbell,  2  Gratt.  198;  44  Am.  Dec.  384;  Young  v.  Mo- 
Clung,  9  Gratt.  336;  Cooper  v.  Borrall,  10  Pa.  St.  491. 

'  But  a  person  who  permits  his  name  to  be  put  down  as  a  bidder  will  not  be 
released  on  the  pretense  that  he  acted  for  another.    Gray  v.  Case,  51  Mo.  461. 
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or  that,  through  some  defect  in  the  judgment  or  pro- 
ceedings, the  sale  was  so  void  when  made  that  it  could 
not  divest  the  title  of  the  judgment  debtor/  Where 
the  purchaser  cannot  insist  upon  his  rights,  he  cannot 
be  compelled  to  complete  the  sale;  for  there  should  be 
no  obligation  where  there  .is  no  corresponding  right.^ 
The  officer  conducting  the  sale  has  no  authority  to 
make  any  warranty  of  title.  If  he  should  undertake 
to  do  so,  or  should  make  any  false  representations,  his 
conduct  in  this  respect  might,  perhaps,  afford  the  pur- 
chaser a  cause  of  action  against  him;  but  it  would  fur- 
nish no  legal  excuse  for  the  non-payment  of  the  bid.^ 
Sales  under  execution  always  assume  to  be  of  all  the 
title  and  interest  of  the  defendant  in  the  writ.  If  a 
sale  from  any  cause  is  so  void  that  it  cannot  transfer 
this  title  and  interest,  the  purchaser  is  not  bound  by 
his  bid,  and  may  successfully  resist  any  action  seeking 
its  enforcement.*     If,  however,  the  defendant  had  no 

'  Jonea  v.  Grant,  34  Mis3.  592.  The  purchaser  at  an  execution  or  other 
compulsory  sale  can  compel  no  warranty  of  title,  nor  can  be,  ordinarily,  avoid 
the  payment  of  his  bid  on  the  ground  that  the  defendant  bad  no  title.  But 
the  purchaser  is  always  entitled  to  such  interest  as  the  defendant  had.  Hence, 
if  the  proceedings  are  so  defective  that  they  do  not  operate  to  transfer  such 
titlo  as  the  defendant  may  have;  or  if  a  specified  parcel  of  property,  or  some 
designated  estate  therein,  is  directed  to  be  sold,  and  is  then  sold,  and  the  pur- 
chaser cannot  obtain  the  property  or  estate  owing  to  defects  in  the  proceed- 
ings, — he  will  not,  in  either  case,  be  required  to  pay  his  bid.  In  such  cases,  his 
defense  is  maintainable,  not  because  he  was  sold  a  worthless  title,  but  because 
the  title,  whatever  it  may  prove  to  be,  cannot  be  transferred  to  him  by  the 
sale.  Boggs  t;.  Hargrave,  16  Cal.  566;  76  Am.  Dec.  561;  Jarvin  w.  Hatfield,  4 
Sand.  468;  Kohler  v.  Kohler,  2  Edw.  Ch.  69;  Post  v.  Leet,  8  Paige,  337;  Sea- 
man V.  Hicks,  8  Paige,  655;  Brown  v.  Frost,  10  Paige,  243;  Burton  v.  Lies,  21 
Cal.  88;  Shiveley  v.  Jones,  6  B.  Mon.  275.  A  purchaser  cannot  avoid  pay- 
ment on  the  ground  that  the  property  has  been  destroyed  by  fire  since  the  sale. 
Vance  v.  Foster,  9  Bush,  389. 

2  Talley  v.  Starke,  6  Gratt.  339. 

°  Hensley  v.  Baker,  10  Mo.  157. 

*  Commissioner  v.  Smith,  10  Watts,  392;  Boggs  v.  Hargrave,  16  Cal.  559; 
76  Am.  Deo.  561. 
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interest  whatever  in  the  property,  or  an  interest  of 
less  value  than  the  purchaser  supposed,  this  fact  con- 
stitutes no  defense  to  an  action  for  the  purchase  price.^ 
Caveat  emptor  is  the  rule  of  execution  sales,  both  at 
la.w^  and  in  equity.'*  If,  upon  the  resale,  the  prop- 
erty sells  for  sufficient  to  satisfy  the  execution,  it  has 
been  held  that  no  action  can  be  sustained  against  the 
original  purchaser  for  the  loss  of  the  resale.*  If  this 
be  so,  there  is  an  obvious  defect  in  the  statute.  For 
while,  in  such  a  case,  the  plaintiff  suffers  no  injury,  it 
is  clear  that  with  the  defendant  it  is  otherwise,  and 
his  interests  ought  to  be  guarded  as  jealously  as  those 
of  the  plaintiff  In  some  of  the  states,  a  statutory 
remedy  has  been  given  against  purchasers  at  execu- 
tion sales,  whereby,  after  a  resale,  they  may  be  brought 
before  the  court  on  motion,  and  a  judgment  entered 
against  them  for  the  amouot  of  the  deficiency.^ 

1  McCartneys.  King,  25  Ala.  681;  Halleck  v.  Guy,  9  Cal.  181;  70  Am.  Dec. 
643;  Islay  v.  Stewart,  4  Dev.  &  B.  160;  Moore  v.  Akin,  2  Hill  (S.  C),  403; 
Hand  v.  Grant,  10  Smedes  &  M.  514;  43  Am.  Dec.  528;  Smith  u.  Painter,  5 
Serg.  &  R.  223;  9  Am.  Dec.  344;  Friedly  v.  Scheetz,  9  Serg.  &  R.  136;  11  Am. 
Dec.  691;  Weidler  «.  Farmers' Bank,  11  Serg.  &  R.  134;  Cameron  o,  Logan,  8 
Iowa,  434;  Dean  v.  Morris,  4  G.  Greene,  312;  Rodgers  v.  Smith,  2  Cart.  526; 
Dunn  V.  Erazier,  8  Blackf.  432. 

2  England  v.  Clark,  4  Scam.  486;  Freeman  v.  Caldwell,  10  Watts,  9;  Miller 
V.  Fitch,  7  Watts  &  S.  366;  Bostick  v.  Winton,  1  Sneed,  524. 

3  Lang  V.  Waring,  25  Ala.  625;  59  Am.  Dec.  533. 

*  Reed  v.  Sheppard,  38  Mo.  463;  see  Roberts  v.  Westbrook,  1  Cold.  115. 

*  Hensley  v.  Baker,  10  Mo.  157;  PhiUipa  v.  Goldman,  75  Mo.  686;  Williams 
11.  Lines,  7  Blackf.  46. 
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CHAPTER  XXIII. 

EBDEMPTION  FROM  EXECUTION  SALES. 

§  314.  Right  of  redemption  depends  on  compliance  with  the  statute. 

§  314  a.     Waiver  of  defects  in  making  redemption. 

§  315.  Right  of  redemption,  laws  operating  retroactively  upon. 

§  316.  The  time  within  which  redemption  may  be  made. 

§  317.  The  persons  by  whom  redemption  may  be  made. 

§  318.  The  persons  to  whom  the  redemption  money  may  be  paid. 

§  319.  Presenting  evidence  of  right  to  redeem. 

§  320.  The  amount  which  must  be  paid. 

§  321.  The  effect  of  a  redemption. 

§  322.  Bill  in  equity  to  enforce  right  to  redemption. 

§  323.  The  title  of  purchaser  while  defendant  has  the  right  of  redemption. 

§  314.    The  Right  of  Redemption  is  Statutory  only. 

— Statutes  permitting  the  redemption  of  property  from 
execution  .sales  are  partly  for  the  benefit  of  the  defend- 
ant, and  partly  for  the  benefit  of  persons  holding  liens 
against  the  property  acquired  from  the  defendant,  but 
existing  in  subordination  to  the  execution  sale.  This 
right  of  redemption,  no  matter  in  whose  behalf  or  for 
what  purpose  invoked,  is  the  creature  of  the  statute. 
The  statute  creates  the  right,  prescribes  the  time  and 
method  of  its  exercise,  and  designates  the  persons  en- 
titled to  exercise  it.  A  person  seeking  to  redeem 
must,  therefore,  comply  with  the  statute  in  every  re- 
spect. A  partial  compliance  is  of  no  effect.  If  a 
redemption  has  been  attempted,  the  purchaser's  rights 
are  not  impaired,  nor  is  anything  gained  by  the  re- 
demptioner,  unless  a  full  compliance  with  the  terms  of 
the  statute  can  be  shown.^     Thus,  in  New  York,  a 

•  Spoor  V.  Phillips,  27  Ala.  193;  Haskell  v.  Manlove,  14  Cal.  54;  Chiles  v. 
Davis,  58  111.  411;  Wilcoxson  v.  Miller,  49  Cal.  193;  Horton  v.  Maffitt,  14 
Minn.  288;   100  Am.  Deo.  222;  Davis  v.  Seymour,  16  Minn.  210;  Gilchrist  v. 
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redemption  by  a  creditor  must  be  made  at  the  sheriff's 
oflSce.  If  made  elsewhere,  though  in  the  same  village, 
and  though  the  sheriff  receives  the  money,  it  is  invalid.^ 
The  statutes  of  redemption  apply  in  most  of  the  states 
to  foreclosure  sales  made  under  decrees  in  chancery,  as 
well  as  to  sales  made  under  execution.^ 

§  314  a.  Waiver  of  Defects  in  Jledeeming. — Whether 
the  redemption  is  sought  to  be  made  by  the  judgment 
debtor,  or  his  successor  in  interest,  for  the  purpose  of 
nullifying  the  sale,  or  by  a  redemptioner  for  the  purpose 
of  substituting  himself  in  the  place  of  the  purchaser 
and  becoming  entitled  to  a  conveyance  should  no  fur- 
ther redemption  be  made,  there  is  no  doubt  that  for- 
malities may  be  dispensed  with  by  the  assent  of  the 
parties  interested,  whether  tacit  or  expressed ;  and  that 
the  redemption  is  as  effectual  as  if  the  formalities  which 
have  been  waived  had  been  in  fact  performed.*    If  the 

Comfort,  34N.Y.  235;  Silliman  u.Wing,  7  Hill,  1S9;  Ex  parte  Bank  of  Monroe, 
7  Hill,  177;  42  Am.  Deo.  61;  People  v.  Covell,  18  Wend.  598;  People  v.  SheriflF 
of  Broome,  19  Wend.  87;  Waller  o.  Harris,  20  Wend.  555;  32  Am.  Dec.  590; 
7  Paige,  167;  Lowry  v.  MoGhee,  8  Yerg.  242;  Farnsworth  v.  Howard,  1  Cold. 
215;  Hill  V.  Walker,  6  Cold.  424;  98  Am.  Dec.  465;  Fischer  v.  Eslaman,  68  111. 
78;  6  Chic.  L.  N.  52;  Burson  v.  Cooper,  7  Chic.  L.  N.  213;  Durley  v.  Davis,  69 
111.  133.  But  under  a  statute  requiring  one  who  claims  the  right  to  redeem  as 
the  holder  of  a  mortgage  lien  to  state  "  truly  the  sum  remaining  unpaid  on  the 
mortgage  at  the  time  of  claiming  the  right  to  redeem,"  it  was  held  that  a  re- 
demption was  valid,  supported  by  an  affidavit  as  follows:  "And  this  deponent 
says  that,  as  near  as  he  can  estimate,  the  sum  of  $2,288.29,  including  interest, 
now  remains  unpaid  on  said  mortgage  at  this  the  time  of  claiming  said  right  to 
redeem."    People  v.  Clark,  37  Hun,  201. 

1  Moses  V.  Purvis,  68  N.  Y.  225. 

2  Kent  V.  Laffan,  2  Cal.  595;  McMillan  v.  Richards,  9  Cal.  365;  70  Am.  Dec. 
655;  Henderson  v.  Lowry,  5  Yerg.  240;  Burrow  v.  Henson,  2  Sneed,  658;  Free- 
land  V.  Harris,  3  Sneed,  264.  As  to  redemption  from  sales  made  under  process 
issued  out  of  the  federal  courts,  see  Hepburn  v.  Kerr,  9  Humph.  726;  51  Am. 
Dec.  685;  Turner  v.  Watkins,  3  Ark.  429,  overruling  Oliver  v.  McClure,  28 
Ark.  555. 

'In  Matter  of  Opening  Eleventh  Avenue,  81  N.  Y.  452;,Kell.t). .W.orden, 

110  111,  310. 

Vol.  U.-68 
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redemption  money  is  paid  by  one  having  no  authority 
from  the  judgment  debtor  to  pay  it,  to  an  attorney  who 
has  no  authority  from  the  purchaser  to  receive  it,  the 
latter  by  accepting  the  money  from  such  attorney  rati- 
fies his  act  in  receiving  it  from  the  debtor,  and  precludes 
himself  from  subsequently  denying  that  a  proper  and 
effectual  redemption  has  been  made.^  The  expiration 
of  the  time  in  which  the  debtor  is  by  law  allowed  to 
redeem  entitles  the  purchaser  to  a  conveyance  which 
will  make  his  title  indefeasible.  But  until  such  con- 
veyance is  made,  the  purchaser  may,  irrespective  of 
the  lapse  of  time,  permit  the  debtor  to  redeem,  and  by 
accepting  the  redemption  money  may  "defeat  his  title 
or  interest  under  his  certificate  of  sale,  and  annul  such 
certificate."^  It  has  even  been  held  that  a  deed  to  a 
redemptioner,  whose  right  to  redeem  was  based  on  a 
void  judgment,  is  valid  and  effectual  as  against  other 
creditors  of  the  judgment  debtor,  where  the  purchaser 
had  accepted  the  redemption  money,  on  the  ground  that 
such  deed  was  based  on  the  original  judgment  and  sale, 
and  not  on  the  void  judgment  under  which  the  redemp- 
tion had  been  made  and  accepted.^  "  Whatever  may 
be  the  rule  where  another  creditor  of  the  judgment 
debtor  claims  the  right  to  redeem,  either  from  the  pur- 
chaser or  a  redemptioner  who  resists  the  claim,  it  is 
clear  that,  as  between  the  immediate  parties  to  the 
redemption,  the  production  of  the  papers  mentioned  in 
the  statute  may  be  waived."*  "It  is  already  settled 
that  the  original  or  any  subsequent  purchaser  may,  so 

'  Allen  V.  MoGaugliey,  31  Ark.  252;  Kilbride  v.  Munn,  55  Iowa,  445. 
2  Taggart  v.  McKinsey,  85  Ind.   392;  Goddard  v.  Renner,  57  Ind.  532; 
Whiting  V.  Butler,  29  Mich.  133. 
a  Hare  v.  Hall,  41  Ark.  372. 
*  Bagley  v.  Ward,  37  Cal.  129;  99  Am.  Dec  256. 
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far  as  he  is  himself  concerned,  waive  the  production 
of  papers,  or  the  performance  of  any  other  conditions 
made  for  his  benefit.  (Bank  of  Vergennes  v.  Warren, 
7  Hill,  91.)  The  immediate  parties  to  the  transaction 
may  make  what  bargains  they  please.  They  may  re- 
spectively insist  on  all  the  law  will  give  them,  or  they 
may  accept  less."  ^ 

§  315.  Laws  Operating  Retroactively  on  Bights 
of  Redemption. — Whether  an  execution  sale  shall  be 
withor  without  redemption  depends  upon  the  law  in  force 
at  the  time  it  is  made.  Changes  in  the  law  may  be 
made  from  time  to  time,  and  if  made,  are,  in  most  states, 
allowed  to  operate  upon  antecedent  debts  or  judgments. 
Debtors  are  not  deemed  to  have  a  vested  right  to  have 
their  property  sold  under  the  redemption  law  in  force 
at  the  time  the  debt  was  created.^  Nor,  on  the  other 
hand,  has  the  judgment  creditor  a  vested  right  to  have 
his  debtor's  property  sold  under  the  law  in  force  at  the 
time  his  debt  was  contracted,  or  judgment  rendered. 
If,  at  any  time  prior  to  the  sale,  a  statute  is  enacted 
making  execution  sales  subject  to  redemption  for  a 
reasonable  period,  such  statute  will  control  sales  made 
under  pre-existing  as  well  as  under  subsequent  judg- 
ments.^    Even  after  the  sale  has  been  made,  the  debt- 

'  People  V.  Ransom,  4  Denio,  148;  Massey  v.  Westcott,  40  111.  160;  Blair  v. 
Ciamblin,  .39  111.  521;  89  Am.  Dec.  322.  In  Bagley  i;.  Ward,  37  Oal.  129,  99 
Am.  Dec.  256,  People  v.  Fralick,  12  Mich.  234,  and  People  v.  Ransom,  4  Denio, 
148,  the  rule  is  maintained  that  where  the  purchaser  has  waived  some  of  the 
formalities  prescribecl  by  statute,  the  redemption  is  valid  against  him,  and  also 
against  creditors  of  the  defendant;  but  this  rule  is  denied,  so  far  as  creditors 
are  concerned,  in  People  v.  Ransom,  2  N.  Y.  490.  A  purchaser  may  release  or 
discliarge  his  right  without  the  consent  of  other  creditors.  Ex  parte  Peru  Iron 
Co.,  7  Cow.  540. 

^  Arde,%  294. 

'  Moore  v.  Martin,  38  Oal.  428,  adopting  as  the  opinion  of  the  court  the 
dissenting  opinion  of  Heydenfeldt,  J.,  in  Thorne  v.  San  Francisco,  4  Cal. 
154;  Tuolumne  Red.  Co.  v.  Sedgwick,  15  Cal.  516. 
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or's  right  to  redeem  ia  not  entirely  beyond  legislative 
control ;  for  the  time  for  redemption  may,  by  a  change 
in  the  law,  probably  be  shortened  after  the  sale,  pro- 
viding a  reasonable  period  in  which  to  make  payment 
is  left  to  the  debtor.^  But  the  right  of  the  purchaser 
to  a  conveyance,  or  to  repayment  at  the  termination 
of  the  period  allowed  for  redemption,  is  deemed  to  rest 
upon  a  contract,  which  the  legislature  will  not  be  per- 
mitted to  impair.  Hence,  while  the  time  for  redemp- 
tion may  probably  be  shortened,  it  certainly  cannot  be 
prolonged  by  any  law  enacted  after  the  sale.^ 

§  316.  The  Time  within  Which  Kedemptiou  from 
execution  and  other  forced  sales  may  be  made  is  fixed 
by  the  statutes  of  the  several  states.  After  the  expi- 
ration of  this  time,  the  purchaser's  right  to  a  convey- 
ance of  the  property  becomes  absolute,  and  the  time 
will  not  be  extended  by  the  courts,  except  under 
special  circumstances,  showing  that  a  fraud  would 
otherwise  be  perpetrated  upon  the  defendant.*  The 
defendant  ordinarily  cannot,  by  any  act  of  his  own,  as 
by  filing  a  bill  to  redeem,  prolong  the  time  designated 
by  statute.*  If  the  title  is  in  dispute,  or  the  validity 
of  the  judgment  and  sale  is  questioned,  it  has  been  held 
that  a  court  of  equity  has  inherent  power  to  extend  the 
time  for  redemption,  until  the  issues  raised  by  the  com- 
plainant's bill  can   be  determined.^     Until   the   expi- 

'  Butler  V.  Palmer,  1  Hill,  324;  Smith  v.  Packard,  12  Wia.  371.  Cmdra, 
Cargill  V.  Power,  1  Mich.  369.  Reynolds  v.  Walker,  6  Cold.  221,  seems  to 
support  the  same  view. 

2  Goenen  v.  Schroeder,  8  Minn.  387;  Dikeman  v.  Dikeman,  11  Paige,  484; 
Robinson  v.  Howe,  13  Wia.  341;  Reynolds  v.  Baker,  6  Cold.  221;  Henderson 
V.  Felker,  1  Heisk.  271. 

8  Ross  V.  Mead,  5  Gilm.  171;  Lowry  v.  MoGhee,  8  Yerg.  242. 

*  Hughes  V.  Feeter,  23  Iowa,  547. 


*  Carroll  v.  McOuUough,  63  N.  H.  98. 
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ration  of  the  time  for  redemption,  the  officer  has  no 
power  to  execute  a  conveyance  in  pursuance  of  the 
sale.  If  he  assumes  to  exercise  such  power,  his  act 
is  void.^  With  respect  to  the  computation  of  the 
time  allowed  to  redeem,  the  following  rules  prevail: 
The  word  "month"  is  construed  to  mean  a  calen- 
dar month ;^  the  day  of  the  sale  is  excluded;^  a  re- 
demption may  be  made  at  any  time  on  the  last  day, 
though  after  business  hours ;  *  if  the  last  day  falls  on 
Sunday,  redemption  must  be  made  on  Saturday.*  In 
Illinois  the  defendant  has  the  exclusive  right  of  re- 
demption for  one  year  after  the  sale.  If  he  fails  to 
exercise  this  right  within  the  statutory  period,  then 
certain  of  his  creditors  have  the  right  to  redeem  within 
three  months  after  the  termination  of  such  year.  A 
redemption  prematurely  made  by  a  creditor  is  treated  as 
valid,  unless  the  defendant  afterward  exercises  his  right 
to  redeem.*  In  Iowa,  the  judgment  debtor  has,  for 
the  first  six  months  after  the  sale,  the  exclusive  right 

1  Gross  V.  Fowler,  21  Cal.  392;  Gorham  v.  Wing,  10  Mich.  486;  Hall  v. 
Yoell,  45  Cal.  584;  Moore  v.  Martin,  38  Cal.  428.  A  deed  executed  before  the 
timo  for  redemption  has  expired  does  not  constitute  even  color  of  title.  Bernal 
V.  Gleim,  33  Cal.  668. 

''  Gro33  V.  Fowler,  21  Cal.  392;  Strong  v.  Birchard,  5  Conn.  361;  Brewer  v. 
Harris,  5  Gratt.  285;  Snyder  v.  Warren,  2  Cow.  518;  14  Am.  Dec.  519;  Sheets 
„.  Belden's  Lessee,  2  Wall.  190. 

2  Bigelow  V.  Wilson,  1  Pick.  485;  Gorham  v.  Wing,  10  Mich.  486;  Toucher 
V.  Hiatt,  23  Iowa,  527;  92  Am.  Dec.  440;  Snyder  v.  Warren,  2  Cow.  518;  14 
Am.  Dec.  519;  Jones  v.  Planters'  Bank,  5  Humph.  619;  43  Am.  Dec.  471. 
Under  chancery  sales  in  Tennessee,  the  time  for  redemption  does  not  com- 
mence running  until  the  sale  is  confirmed.  Henderson  v.  Lowry,  5  Yerg.  240; 
Wood  V.  Morgan,  4  Humph.  371.  If  a  sale  is  made  on  the  ninth  day  of  De- 
cember, and  the  statute  allows  one  year  in  which  to  redeem,  a  redemption  may 
be  made  on  or  before  the  ninth  day  of  the  following  December.  Roan  u. 
Rohrer,  72  111.  582;  Perham  v.  Ruper,  61  Cal.  331. 

*  Ex  parte  Bank  of  Monroe,  7  Hill,  177;  42  Am.  Dec.  61. 

*  People  V.  Luther,  1  Wend.  42. 

^  Blair  v.  Chamblin,  39  III.  521;  89  Am.  Dec.  322;  Massey  v.  Weatcott,  40 
ni.  160;  Wilson  v.  Conklin,  22  Iowa,  452. 
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to  redeem  from  it.  Then  for  the  period  of  three 
months,  any  creditor  of  the  judgment  debtor  holding  a 
lien  on  the  real  estate,  as  well  as  the  debtor,  may  re- 
deem. After  the  expiration  of  these  three  months  the 
right  of  the  debtor  to  redeem  again  becomes  exclusive, 
and  continues  for  three  months  longer,  or  until  one 
year  from  the  day  of  sale.^  The  person  entitled  to 
redeem  may  be  prevented  from  doing  so  by  the  act, 
fraud,  or  agrsement  of  the  purchaser.  Where  this  is 
the  case,  courts  of  equity  will  grant  relief^  If  a  pur- 
chase at  an  execution  sale  is  shown,  even  by  parol  evi- 
dence, to  have  been  made  in  pursuance  of  an  agreement 
between,  the  defendant  and  the  purchaser,  by  which 
the  latter  was  to  hold  his  purchase  for  the  benefit 
of  the  former,  or  was  to  allow  the  latter  longer  than 
the  statutory  period  to  redeem,  the  agreement  will  be 
enforced  in  equity.*  In  such  a  case,  if  a  day  is  fixed 
by  the  parties  as  the  limit  of  the  time  in  which  re- 
demption may  be  made,  and  on  that  day  the  defendant 
demands  to  know  the  amount  required  to  redeem,  and 
that  amount  can  be  ascertained  only  by  an  accounting 
between  the  parties,  and  the  purchaser  refuses  to 
account  or  to  give  the  desired  information,  the  defend- 
ant's right  is  not  lost,  but  continues  until  an  account- 
ing can  be  had." 

So,  if  any  agreement  is  entered  into  subsequently 
to  the  sale,  though  by  parol,  the  substance  of  which  is 
that  the  purchaser,  or  other  holder  of  the  certificate  of 
sale,  will  treat  it  as  a  mere  security,  or  will  give  a  defi- 

'  George  v.  Hart,  56  Iowa,  706. 

^Gunnj).  Locke,  1  Head,  110;  Southard  v.  Pope,  9  B.  Mon.  264;  Greenup 
V.  Porter,  3  Scam.  64;  Miller  v.  Lewis,  4  N.  Y.  553. 

»  Combs  V.  Little,  3  Green  Ch.  310;  40  Am.  Deo.  207;  Marlatt  v.  Warwick, 
18  N.  J.  Eq.  108;  Turner  v.  King,  2  Ired.  132;  38  Am.  Deo.  679.     See  §  337. 

*  HalstedV.  Tyng,  18  N.  Y.  375. 


1079  EEDEMPTION  FROM  EXECUTIOIT  SALES.  §316 

nite  time  in  which  to  redeem,  it  will  be  enforced.  The 
effect  of  such  an  agreement  is  to  prevent  any  effort  on 
the  part  of  the  debtor  to  redeem  within  the  time  desig- 
nated by  the  statute;  and  not  to  enforce  it  in  his  favor, 
when  it  had  been  the  means  of  lulling  him  into  inaction, 
would  be  to  pervert  it  into  a  cruel  and  fatal  decoy. 
This  the  courts  will  not  permit,  nor  will  they  heed  the 
plea  that  the  contract  cannot  be  received  in  evidence 
because  within  the  statute  of  frauds.^  But  a  promise 
to  permit  the  debtor  to  redeem,  made  after  his  right 
to  do  so  had  terminated,  cannot  be  the  means  of  decoy- 
ing him  into  the  non-exercise  of  his  right.  It  is  within 
the  statute  of  frauds,  and  cannot  be  enforced  unless 
based  upon  a  consideration.^  An  agreement  to  extend 
the  time  for  redemption  does  not  transform  the  pur- 
chaser into  a  mere  lien-holder.  If  the  defendant  does 
not  redeem  within  the  period  fixed  by  the  agreement,  a 
conveyance  may  be  executed  as  in  other  cases.^  But 
if  the  agreement  has  been  partly  executed  by  the  pay- 
ment of  a  portion  of  the  amount  required  to  redeem,  the 
status  of  the  purchaser  and  the  judgment  debtor  is 
not  well  settled.  In  Indiana,  the  debtor,  though  the 
time  granted  him  has  expired,  still  retains  the  right  to 
redeem,  and  the  purchaser  is  regarded  as  merely  hold- 
ing the  land  as  security.*  This  is  also  the  rule  iu 
Kentucky.^  In  Illinois,  the  rule  is  the  same  if  the 
purchaser  retains  the  money  paid  him;  but  he  may 

'  McMakiu».  Schenck,  98Iiid.  264;  Southard  w.  Pope's  Ex'r,  9B.  Mon.  261  j 
Butto.  Butt,  91  lud.  305;  Shade  v.  Creviaton,  93  Ind.  591;  Beatty  v.  Bram- 
mett,  94  Ind.  76. 

»  Lucas  V.  Nichols,  66  111.  41. 

»  Southard  v.  Pope,  9  B.  Mon.  264;  Furgusou  v.  Smith,  7  Bush,  76;  Tar- 
kington  v.  Corley,  59  Iowa,  28. 

*  Felton  V.  Smith,  84  Ind.  485;  Hughart  v.  Lenburg,  45  Ind.  498. 

'  Southard  v.  Pope,  9  B.  Mon.  261. 
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probably  "  tender  back  the  amount  received,  and  give 
notice  that  unless  the  amount  due  should  be  paid 
within  a  reasonable  time,  he  will  rescind  the  contract, 
and  take  out  a  deed."  ^  In  Tennessee,  the  purchaser  at 
the  expiration  of  the  time  granted  by  him  is  entitled 
to  a  conveyance  and  answerable  to  the  judgment 
debtor  for  the  return  to  him  of  the  amount  paid."  If  the 
purchaser  does  not  pay  his  bid  at  the  time  of  the  sale, 
nor  for  a  considerable  period  thereafter,  but  on  making 
payment '  has  the  certificate  delivered  to  him,  and 
dated  as  of  the  day  of  the  sale,  the  time  in  which  the 
defendant  may  redeem  will,  in  equity,  as  against  the 
purchaser  and  all  persons  claiming  under  him  with 
notice,  be  computed  from  the  day  of  payment,  and  not 
from  the  day  of  the  sale.  This  rule  is  especially  appli- 
cable in  cases  where  it  was  impossible  for  the  defend- 
ant, from  an  inspection  of  the  papers  in  the  case,  and  of 
the  public  records,  to  ascertain  that  a  sale  had  been 
made.^  In  Indiana,  it  seems  probable  that  the  right 
of  redemption  may  be  exercised  by  computing  the  time 
therefor  as  commencing  to  run  only  from  the  actual 
payment  of  the  bid,  without  resorting  to  a  suit  in 
equity.  When  a  judicial  or  execution  sale  is  by  law 
required  to  be  for  cash,  the  courts  of  that  state  reason 
that  the  sheriff  has  no  authority  to  execute  any  cer- 
tificate of  sale  until  payment  has  been  made;  "and 
therefore  that  a  sale  of  real  estate  by  a  sheriff  upon 
execution  or  order  of  sale  cannot  be  regarded  as  com- 
pleted or  consummated,  so  far,  at  least,  as  the  right  of 
redemption  is  involved,  until  the  purchase-money   is 

>  Kaufman  v.  Smallwood,  36  111.  504;  87  Am.  Dec.  230. 
»  Eambo  v.  Donelly,  9  Baxt.  418. 

»  Maina  v.  Elliott,  51  Cal.  8;  Briscoe  v.  York,  53  111.  484;  York  v.  Briscoe, 
67  111.  533. 
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fally  paid,  and  that  the  time  allowed  by  statute  for 
redemption  commences  to  run  from  that  time,  and  not 
before."  ^  When  a  mortgage  is  foreclosed,  those  encum- 
brancers who  were  made  parties  to  the  suit,  and  bound 
by  the  decree,  must  exercise  their  riglit  of  redemption 
in  the  time  and  manner  prescribed  by  statute;  but 
those  encumbrancers  existing  prior  to  the  suit,  and  not 
made  parties  thereto,  are  not  debarred  of  their  right  of 
redemption  which  existed  independent  of  the  statute.^ 

§  317.    The  Classes  of  Persons  Who  may  Redeem 

property  which  has  been  sold  under  execution  are 
designated  in  the  several  state  statutes  upon  this  sub- 
ject. These  statutes,  while  not  entirely  similar  in 
their  purport,  usually  agree  in  conferring  the  right  of 
redemption  on  three  classes  of  persons,  namely:  1.  The 
defendant  in  execution,  and  his  successors  in  interest; 
2.  Creditors  having  liens  by  judgment;  and  3.  Credi- 
tors having  liens  by  mortgage.  Persons  belonging  to 
the  second  and  third  classes  are  usually  called  rederap- 
tioners.  The  fact  that  the  defendant  has  parted  with 
his  interest  in  the  property  does  not,  in  most  states, 
prevent  his  making  a  valid  redemption  thereof.  He 
is  entitled  to  redeem  in  his  capacity  of  judgment 
debtor,  irrespective  of  his  other  relations  to  the  prop- 
erty sold.^     Hence  a  defendant  may  redeem  after  he 

1  Liggett  V.  Fireatone,  96  Ind.  260. 

2  Montgomery  v.  Tutt,  11  Cal.  307;  Frink  v.  Murphy,  21  Cat.  108;  81  Am. 
Dec.  149;  Holmes  v.  Bybee,  34  Ind.  262;  Proctor  v.  Baker,  15  Ind.  178;  Mur- 
dock  V.  Ford,  17  Ind.  62;  Wright  v.  Howell,  35  Iowa,  288;  Haskell  v.  State, 
31  Ark.  91. 

^  Yoakum  v.  Bower,  51  Cal.  539;  Jones  v.  Planters'  Bank,  5  Humph.  619; 
42  Am.  Dec.  471;  Livingston  v.  Arnoux,  11  Alb.  L.  J.  Ill;  56  N.  Y.  507; 
Harvey  v.  Spaulding,  16  Iowa,  397;  85  Am.  Dec.  526.  Hence  a  mortgagor 
can  redeem  from  his  own  mortgage,  whether  he  had  any  title  to  the  property 
mortgaged  or  not.    Lorenzana  v.  Camarillo,  45  Cal.  125. 
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has  been  compelled  to  transfer  all  his  assets  to  a  re- 
ceiver.^ A  transfer  by  the  defendant  does  not  preju- 
dice the  right  of  his  creditors  having  liens  upon  the 
land  to  redeem.'^  A  grantee,  assignee,  or  other  suc- 
cessor in  interest  of  a  judgment  debtor,  may  redeem.* 
But  a  transfer  which  can  be  recognized  at  law  is  essen- 
tial. Hence  a  purchaser  at  an  execution  sale,  vvho  is 
entitled  to  but  has  not  received  his  deed,  cannot  redeem 
as  the  grantee  of  the  defendant  in  such  execution.*  In 
Iowa,  a  defendant  who  takes  an  appeal,  or  stays  exe- 
cution in  the  judgment,  is  by  statute  precluded  from  re- 
deeming;°  but  his  vendee  may  nevertheless  redeem.* 
In  that  state  the  statute  does  not,  in  direct  terms,  give 
the  right  to  redeem  to  a  grantee  or  successor  in  inter- 
est of  the  defendant.  It  merely  provides  that  "the 
defendant  may  redeem  real  property  at  any  time  within 
one  year  from  the  day  of  sale  as  herein  provided,  and 
will  in  the  mean  time  be  entitled  to  the  possession  of 
the  property."  Owing  to  the  latter  part  of  this  sen- 
tence, the  word  "defendant"  was  construed  to  include 
all  persons  who  had  become  entitled  to  the  possession 
of  the  property,  and  hence,  to  entitle  the  defendant's 

^  Livingston  v.  Arnonx,  11  Alb.  L.  J.  Ill;  50  N.  Y.  507;  15  Abb.  Pr.,  N.  S., 
158;  Elsworth  v.  Muldoon,  15  Abb.  Pr.,  N.  S.,  440;  46  How.  Pr.  246.  In 
apparent  conflict  with  the  other  authorities  is  Hasted  v.  Dakin,  17  Abb.  Pr. 
137.  In  that  case,  it  was  determined  that  a  jxidgment  debtor  could  not  redeem 
because  his  interest  in  the  property  had  been  divested  by  a  sale  under  au  ante- 
cedent mortgage. 

'  McLean  v.  Harris,  14  Lea,  510. 

'  Hepburn  v.  Kerr,  9  Humph.  726;  51  Am.  Dec.  685;  Stopkett  v.  Taylor,  3 
Md.  Ch.  537;  Stoddard  v.  Forbes,  13  Iowa,  296;  Harvey  u.  Spaulding,  16 
Iowa,  397;  85  Am.  Dec:  526;  Watson  v.  Hannum,  10  Smedes  &  M.  521.  The 
trustees  of  an  absconding,  concealed,  or  non-resident  debtor  are  bis  successors 
in  interest  to  such  an  extent  that  they  can  redeem,  his  property.  Phyfe  v. 
Eiley,  15  Wend.  248;  30  Am.  Dec.  55. 

*  Lathrop  v.  Ferguson,  22  Wend.  116. 

'  Dobbins  v.  Lusch,  53  Iowa,  304. 

'  Thayer  v.  Coldren,  57  Iowa,  110. 
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grantee  to  redeem.^  Creditors  having  no  mortgage 
lien,  and  not  having  reduced  their  claims  to  certainty 
by  judgment,  are  not  entitled  to  redeem.^  In  New 
Jersey  an  unrecorded  mortgage  is  invalid  against  a 
judgment  creditor  of  the  mortgagor,  having  no  notice 
of  it.  Hence  if  such  creditor  purchases  the  mortgaged 
premises  under  his  own  execution,  they  cannot  be  re- 
deemed and  taken-from  him  by  tlie  holder  of  such  unre- 
corded mortgage.®  A  conveyance  made  for  the  purpose 
of  defrauding  creditors  is  generally  void  at  law  as  well 
as  in  equity,  as  against  them,  and  they  may,  for  most 
purposes,  treat  it  as  non-existent.  It  has  been  held  in 
Iowa  that  it  constitutes  an  insuperable  obstacle  to  their 
redeeming  the  property  under  a  judgment  in  their 
favor,  entered  against  the  grantor  subsequently  to  the 
execution  of  such  conveyance.  But  this  decision  is 
based  upon  the  ground  that,  in  that  state,  the  fraudu- 
lent transfer  conveyed  the  legal  title,  which  could  not 
be  fully  divested  from  the  fraudulent  grantee  otherwise 
than  by  some  proceeding  in  chancery.*  Whatever  may 
be  the  law  of  Iowa,  such  proceedings  are  not  requisite 
elsewhere.^  Hence  we  cannot  regard  the  Iowa  decision 
as  having  any  relevancy,  when  the  same  question  arises 
for  decision  in  other  states.  A  person  is  entitled  to 
redeem  if  he  is  the  owner  of  the  judgment.  Hence 
it  is  immaterial  whether  he  is  the 'plaintiff  in  whose 
favor  it  was  entered,*  or  the  assignee  of  such  plain- 

'  Thayer  v.  Coldren,  57  Iowa,  110. 

-2  Woods  V.  MoGavook,  10  Yerg.  133;  Thomason  v.  Scales,  12  Ala.  309; 
Hopkins  v.  Webb,  9  Humph.  519. 

3  Condit  V.  Wilson,  36  N.  J.  Eq.  370. 

*  Howland  v.  Knox,  59  Iowa,  46. 

s  Arae,  §  136. 

«  Prescott  V.  Everts,  4  Wis.  314;  Kent  v.  Laffar,  2  Cal.  595;  Seevers  v. 
Wood,  12  Iowa,  295. 
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tiff.^  It  is  also  immaterial  whether  the  judgment  is  the 
result  of  contested  litigation,  or  was  confessed^  for  the 
purpose  of  creating  a  right  to  redeem^  after  the  sale 
was  made.*  In  nearly  all  the  states  the  judgment  under 
which  redemption  is  made  must  be  a  lien  on  the  prop- 
erty redeemed.''*  Hence  an  estate  for  years  cannot  be 
redeemed,  because  it  is  a  chattel  interest,  to  which 
judgment  liens  do  not  extend.®  But  if  the  judgment 
lien  is  subsisting  as  against  the  defendant  and  his  heirs, 
it  is  no  objection  that  it  has  become  dormant  as  against 
bona  fide  purchasers  from  defendant.'  If  the  property 
is  sold  several  times,  a  judgment  creditor  may  make  all 
the  necessary  redemptions,  although  he  has  but  one 
judgment.  For  the  exercise  of  the  right  of  redemption 
under  a  judgment  does  not  satisfy  it,  nor  impair  its 
lien,  nor  in  any  way  disqualify  the  plaintiff  from  sub- 
sequently exercising  his  rights  of  redemption.®  If 
property  is  sold  under  a  judgment  for  an  amount  in- 
sufficient to  satisfy  it,  the  lien  of  the  judgment  is  re- 
moved from  that  property;  so  that  the  plaintiff  cannot, 

^  Aylesworth  -o.  Brown,  10  Barb.  167;  Ex  parte  Newell,  4  Hill,  608;  Van 
Rensselaer  v.  Sheriff,  1  Cow.  443;  Ex  parte  Raymond,  1  Denio,  272;  Beekman  v. 
Buun,  Hill  &  D.  205;  Sweezy  v.  Chandler,  11  111.  445. 

"  Couthnay  v.  Berghaus,  25  Ala.  393. 

2  Snyder  v.  Warren,  2  Cow.  518;  14  Am.  Deo.  519;  Martin  v.  Judd,  60  III. 
78;  Arnold  v.  Gifford,  G2  111.  2.50. 

*  Couthnay  v.  Berghaus,  25  Ala.  393;  McMillan  v.  Richards,  9  Cal.  365;  70 
Am.  Deo.  655;  Pollard  v.  Taylor,  13  Ala.  604. 

'^Ex  parte  Lawrence,  4  Cow.  417;  15  Am.  Dec.  386;  People  v.  Baaton,  2 
Wend.  297;  Hill  v.  Pixley,  63  Barb.  200;  Ex  parte  Stevens,  4  Cow.  133;  Ex 
parte  Elwood,  1  Denio,  633;  Russell  v.  Allen,  10  Paige,  249.  Hence  the  holder 
of  a  judgment  entered  by  a  justice  of  the  peace  in  another  state  is  not  qualified 
to  redeem.  Freeman  v.  Jordan,  17  Ala.  500.  In  Illinois  the  judgment  need 
not  be  a  lien.     Sweezy  v.  Chandler,  11  111.  445;  Karnes  v.  Lloyd,  52  111.  113. 

°  Merry  v.  Hallett,  2  Cow.  497;  Ex  parte  Wilson,  7  HiU,  150;  People  v. 
Westervelt,  17  Wend.  674. 

'  Peru  Iron  Co..  7  Cow.  540. 

*  Peru  Iron  Co.,  7  Cow.  540. 


1085  REDEMPTION  FROM  EXECUTION  SALES.  §317 

except  he  has  some  other  lien,  redeem  from  the  pur- 
chaser,^ unless  his  right  to  do  so  has  been  affirmed  by 
statute;^  or  in  other  words,  a  judgment  creditor  can- 
not redeem  from  his  own  sale.^  This  rule  applies  where 
several  liens  are  foreclosed,  and  the  premises  directed  to 
be  sold,  and  the  proceeds  applied  to  the  discharge  of 
such  liens  according  to  their  respective  priorities,  as 
stated  in  the  decree.  It  may  be  that  the  sale  will  leave 
some  of  the  liens  entirely  unpaid.  It  is,  nevertheless, 
a  sale  for  the  payment  of  such  liens,  and  the  holders  of 
them  have  no  right  to  redeem.*  In  Indiana,  however, 
the  decree  of  foreclosure,  and  the  direction  that  the 
plaintiff  may  have  execution  for  the  deficiency,  seem  to 
be  treated,  for  the  purposes  of  redemption,  as  two  inde- 
pendent judgments,  and  a  sale  under  the  former  does 
not  destroy  plaintiff's  right  to  redeem  under  the  latter." 
A  judgment  or  mortgage  creditor  is  not  disqualified 
from  redeeming  because  he  has  other  securities,  ade- 
quate for  the  protection  of  his  debt.*  A  mortgagee 
may  redeem  from  a  sale,  whether  made  under  execu- 
tion, or  under  a  decree  foreclosing  another  mortgage.'^ 
It  is  no  valid  objection  that  the  holder  of  the  mort- 
gage debt  acquired  it  by  assignment,*  or  that  the  mort- 
gage exists  only  for  the  purpose  of  securing  a  contin- 
gent liability.®     In  the  absence  of  statutory  provisions 

1  People  V.  Fleming,  2  N.  Y.  484j  Russell  v.  Allen,  10  Paige,  249;  Ex  parte 
Paddock,  4  Hill,  544. 

2  Freeman  v.  Jordan,  17  Ala.  500. 
»  Clayton  v.  Ellis,  50  Iowa,  590. 

*  Hay  den  v.  Smith,  58  Iowa,  285. 

'  Greene  v.  Doane,  57  Ind.  186;  Cummings  v.  Pottinger,  83  Ind.  294. 
«  Muir  V.  Leitoh,  7  Barb.  341;  Fletcher  v.  Holmes,  25  Ind.  458. 
'  Frink  v.  Murphy,  21  Cal.  108;  81  Am.  Dec.  149;  Gardner  v.  Emerson,  40 
Hi.  296;  Hasselman  v.  McKernan,  1  L.  &  Eq.  Reporter,  135. 

*  Bigelow  «.  Willson,  1  Pick.  485. 

'  Crossen  v.  White,  19  Iowa)  109;  87  Am.  Dec.  420.  It  was  formerly  essen- 
tial, in  New  York,  that  the  mortgage  should  have  been  given  by  the  defend- 
ant.   Hodge  V.  Gallup,  3  Denio,  527. 
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clearly  conferring  the  power,  it  is  held  that  one  having 
a  lieu  on  part  only  of  the  land  sold  is  not  qualified  to 
make  any  redemption  thereof^  If  a  redemption  made 
by  a  disqualified  person  is  acquiesced  in  by  the  pur- 
chaser or  other  person  from  whom  the  redemption  is 
made,  it  will  estop  such  person,  after  he  has  received 
the  redemption  money,  from  denying  the  validity  of 
the  redemption.^  One  creditor  may  redeem  from  an- 
other.^ If  a  sale  is  made  under  several  judgments,  no 
person  can  become  a  redemptioner  who  is  not  qualified 
to  redeem  as  against  all  of  the  judgments.* 

§  318.  The  Statutes  Designating  the  Persons  to 
Whom  the  money  necessary  to  effect  a  redemption 
may  be  paid  or  tendered  are  by  no  means  uniform  in 
their  provisions.  Under  most  of  these  statutes,  how- 
ever, a  redemption  may  be  accomplished  by  making 
payment  to  the  officer  who  made  the  sale,''  or  to  his 
deputy,®  or  to  an  agent  appointed  by  the  officer  for 
that  purpose,^  or  to  the  officer's  administrator.^  In 
some  states,  payment  may  be  made  to  the  successor  of 
the  officer  who  made  the  sale.*     In  other  states,  it  may 

'  Erwin  V.  Schriver,  19  .Tohns.  379;  Huntington  v.  Forkson,  6  Hill,  149. 
But  a  different  rule  seema  to  have  applied  to  the  holders  of  mortgage  liens. 
Augur  V.  Winslow,  Clarke  Ch.  258. 

2  Stoddard  v.  Forbes,  15  Iowa,  296;  Abadie  v.  Lobero,  36.Cal.  390. 

» Iverson  v.  Shorter,  9  Ala.  713;  Karnes  v.  Lloyd,  52  111.  113.  01  the  rights 
of  senior  judgment  creditors  to  redeem  from  junior  judgment  creditors,  and 
vice  versa,  see  Jackson  v.  Budd,  7  Cow.  658;  People  o.  Fleming,  2  N.  Y.  484; 
Ex  parte  Peru  Iron  Co.,  7  Cow.  .540;  Ex  parte  Ives,  1  Hill,  639. 

*  People  V.  Fleming,  2  N.  Y.  484, 

*  Elkin  V.  People,  3  Scam.  207;  36  Am.  Dec.  541;  Robertson  v.  Dennis,  20 
111.  313. 

"  Williams  v.  Lash,  8  Minn.  496.  Payment  may  be  made  to  the  deputy 
■who  conducted  the  sale,  though  the  principal  has  since  died.  People  v.  Baker, 
20  Wend.  602. 

'  Hall  V.  Fisher,  1  Barb.  Ch.  53;  9  Barb.  17. 

8  Stone  V.  Gardner,  20  111.  304;  71  Am.  Dec.  268. 

»  Elkin  V.  People,  3  Scam.  207;  36  Am.  Dec.  541;  Robertson  v.  Dennis,  20 
111.  313. 
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be  made  to  the  clerk  of  the  county^  or  district  court.^ 
Redemptioa  may  be  made  of  the  purchaser  if  he  con- 
tinues to  hold  the  certificate  of  purchase;  but  if  his 
rights  have  been  transferred  to  his  assignee,  or  to  a 
redemptioner,  then  the  payment  may  be  made  to  such 
assignee®  or  redemptioner.*  Payment  to  a  person  not 
authorized  to  receive  it  does  not  effect  a  redemption,* 
and  cannot  be  waived  by  the  officer.*  If  the  purchaser 
has  died,  the  redemption  money  to  which  he  is  entitled 
should  be  paid  to  his  personal  representative,  and  not 
to  his  heirs.' 

§  319.    Presenting  Evidence  of  Right  to  Redeem.  — 

Usually,  the  person  seeking  to  make  a  redemption, 
unless  he  is  the  defendant  in  execution,  is  required  to 
present  some  evidence  of  his  right  to  redeem.  The 
presentation  of  this  evidence  cannot  be  waived  by  the 
officer;^  but  it  has  been  held  that  he  may  first  receive 
the  money  and  allow  the  evidence  of  the  right  to  re- 
deem to  be  shown  to  him  afterward.^  The  purchaser 
may  waive  the  production  of  evidence,^"  and  is  deemed 
to  have  done  so  when  he  accepts  the  redemption  money 

1  Lytle  V.  Etherly,  10  Yerg.  389. 

^  Armstrong  v.  Pierson,  5  Iowa,  317;  Webb  v.  Watson,  18  Iowa,  5.37. 

'  Camp  V.  Simon,  34  Ala.  126. 

*  Ex  parte  Board,  4  Cow.  420;  People  v.  Baker,  20  Wend.  602. 

*  People  V.  Rathbun,  15  N.  Y.  528;  Griffin  v.  Chase,  23  Barb.  278. 
6  Littler  v.  People,  43  III.  188. 

'  Campbell  v.  Campbell,  3  Head,  325.  The  place  where  redemption  must  or 
may  be  made  has  not,  so  far  as  we  are  aware,  been  specially  designated  by 
statute,  except  in  New  York.  In  that  state,  if  the  redemption  is  sought  to  be 
effected  on  the  last  day,  it  must  be  made  at  the  sheriff 's  office.  Gilchrist  v. 
Comfort,  34  N.  Y.  235. 

8  Waller  v.  Harris,  20  Wend.  555;  32  Am.  Dec.  590;  People  v.  Sheriff  of 
Broome,  19  Wend.  87;  People  v.  Covell,  18  Wend.  598. 

»  People  V.  Ransom,  2  Hill,  51;  Ex  parte  Board,  4  Cow.  420. 

"  People  V.  Fralick,  12  Mich.  234. 
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without  objection.-'  Where  the  person  entitled  to  re- 
sist the  redemption  does  not  waive  his  rigjit  to  in- 
terpose objections,  the  evidence  of  the  redemptioner's 
right  must  be  presented  in  the  form  and  method  pre- 
scribed by  statute;  otherwise,  the  redemption  will  be 
void.^ 

§  320.  The  Amount  Required  to  Redeem  Property 
from  an  execution  sale  diflPers  in  the  different  states. 
In  all,  the  payment  of  the  sum  bid,  together  with  a 
specified  percentage  in  addition  thereto,  is  exacted. 
The  holder  of  the  certificate  is  also  entitled  to  be  reim- 
bursed for  such  taxes  as  he  may  have  necessarily  paid. 
In  Arkansas,  taxes  paid  by  the  purchaser  need  not  be 
repaid  to  effect  a  redemption.  The  statute  of  that 
state  declares  that  the  defendant  may  redeem  by  pay- 
ing the  purchase-money,  with  fifteen  per  cent  per 
annum,  "and  all  "lawful  charges."  The  terms  "all  law- 
ful charges"  signify  "the  costs  of  the  clerk  connected 
with  the  act  of  redeeming,  and  do  not  include  taxes."^ 
In  Massachusetts,  the  person  redeeming  must  pay  the 

1  Bank  of  Vergennea  v.  Warren,  7  Hill,  91;  Wood  v.  Morehouse,  45  N.  Y. 
369. 

^  If  the  statute  requires  a  copy  of  the  docket  to  be  shown,  a  copy  of  the  judg- 
ment will  not  suffice.  Haskell  v.  Manlove,  14  Cal.  54.  A  statute  providing 
for  the  production  of  a  copy  of  the  judgment  is  not  satisfied  by  delivering  a 
copy  of  the  execution.  WaUer  v.  Harris,  20  Wend.  5.55;  32  Am.  Deo.  590.  A 
redemption  made  without  delivering  to  the  sheriff  an  execution  on  the  judg- 
ment is  void  in  Illinois.  Stone  ».  Gardiner,  20  111.  304.  If  the  redemptioner 
claims  to  be  the  assignee  of  a  judgment  or  mortgage,  evidence  of  the  assign- 
ment, authenticated  as  prescribed  by  statute,  must  be'produced.  Williams  v. 
Lash,  8  Minn.  496;  Hall  v.  Thomas,  27  Barb.  55;  People  v.  Fleming,  4  Denlo, 
137.  If  an  affidavit  of  the  amount  due  to  the  redemptioner  is  riiC£uired,  such 
affidavit  must  be  explicit  (People  v.  Becker,  20  N.  Y.  354);  must  not  over- 
estimate the  amount  (Smith  v.  Miller,  25  N.  Y.  619);  and  if  made  by  an  agent, 
must  state  in  express  terms  the  facts  of  agency,  the  means  and  extent  of  his 
knowledge,  and  be  positive  as  to  the  amount  due  (Ex  parte  Bank  of  Monroe, 
7  Hill,  177;  42  Am.  Dec.  61;  Ex  parte  Sliumway,  4  Denio,  258). 

3  Fuller  V.  Evatt,  42  Ark.  230. 
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amount  of  the  bid,  with  interest  thereon,  and  all  lawful 
taxes  and  assessments,  and  such  reasonable  expenses 
as  have  been  incurred  in  necessary  repairs;  but  he  is 
entitled  to  a  deduction  for  the  value  of  the  rents  and 
profits.^  In  no  case  can  a  redemption  be  made  by 
paying  a  less  sum  than  that  paid  by  the  purchaser. 
Hence,  if  property  is  sold  under  several  judgments 
for  one  sum,  a  redemptioner  cannot  redeem  by  paying 
the  amount  of  those  judgments  which,  as  liens,  were 
paramount  to  his  own.'  A  judgment  debtor  may 
redeem  from  the  purchaser  by  paying  the  amount  of 
the  bid,  percentage,  and  taxes.  He  need  not  first  pay 
other  liens  held  by  the  purchaser.*  If  a  person  other 
than  the  judgment  debtor  seeks  to  redeem  from  the 
purchaser,  or  from  a  redemptioner,  he  must  pay  all 
liens  of  the  holder  of  the  certificate  of  purchase  para- 
mount to  the  lien  under  which  the  redemption  is 
sought  to  be  made.*  Each  parcel,  separately  sold, 
may  be  separately  redeemed.'  But  if  several  parcels 
are  sold  together,  or  if  only  one  parcel  is  sold,  and  the 
redemptioner  owns  only  a  part  thereof,  still  the  pur- 
chaser cannot  be  compelled  to  accept  anything  less 
than  the  whole  amount  of  his  bid,  and  the  percentage 
thereon.*  If  property  which  belongs  to  two  or  more 
persons  as  tenants  in  common  is  sold  under  a  judgment 
against  them,  there  is  no  doubt  that  no  redemption  of 

'  Norton  v.  Baboook,  2  Met.  518. 

'  Silliman  v.  Wing,  7  Hill,  159;  Barker  v.  Gates,  1  How.  Pr.  77. 

'  Sharp  V.  Miller,  47  Gal.  82;  Gampbell  v.  Oaks,  68  Cal.  222. 

*  People  V.  Ransom,  2  Hill,  51;  Knight  v.  Fair,  9  Cal.  117;  Warren  v.  Fish, 
7  Minn.  432;  Vandyke  v.  Herman,  3  Gal.  295.  Junior  liens/need  not  be  paid. 
Rosekrans  v.  Hughson,  1  Cow.  428. 

*  Dickinson  v.  Gilliland,  1  Cow.  481;  Robertson  v.  Dennis,  20  111.  313. 

"  Hawkins  v.  Vineyard,  14  HI.  26;  56  Am.  Deo.  487;  Atherton  v.  Jones,  1 
N.  H.  363;  Bond  v.  Bond,  2  Pick.  382;  Foss  v.  Stiokney,  5  Greenl.  390;  Free- 
man on  Cotenancy  and  Partition,  sees.  176,  371. 
Vol.  II.— 69 
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the  interest  of  either  can  be  made  without  paying  the 
whole  purchase  price.^  If  one  who  is  entitled  to 
redeem  as  a  junior  lien-holder  does  not  take  the  steps' 
required  by  law  for  redeeming,  but  merely  procures  an 
assignment  of  the  certificate  of  purchase,  a  redemption 
may  be  made  without  paying  off  his  lien.  To  entitle 
him  to  tack  the  amount  of  his  lien  to  the  amount 
bid  at  the  sale,  he  must  comply  with  the  statute  as  a 
redemptioner.^  Kedemption  must  be  made  in  money. 
It  may,  in  the  absence  of  statutes  to  the  contrary,  be 
made  in  greenbacks,  or  any  other  legal  tender.^  It 
cannot  be  made  in  ordinary  nor  in  certified  bank 
checks,*  nor  in  certificates  of  deposit.*  But  if  the 
officer  to  whom  redemption  is  required*  to  be  made 
receives  the  notes  of  national  banks,  treats  aad  receipts 
for  them  as  money,  and  holds  himself  ready  to  pay, 
and  offers  to  pay,  the  amount  thereof  in  lawful  legal 
tender,  it  has  been  held  that  the  redemption  is  good.* 
Redemption  might  formerly,  in  New  York,  be  made 
in  current  bank  bills.'  The  purchaser  may,  however, 
accept  redemption  in  any  mode  of  payment  satisfactory 
to  him.*  If  the  sum  paid  is  too  little,  the  redemption 
is  void,'  unless  the  deficiency  is  too  trifling  to  be  worthy 

1  Durley  v.  Davis,  69  111.  133. 

^  Pamperin  v.  Soanlan,  28  Minn.  345;  Moore  v.  Hopkins,  93  111.  -505;  Parke 
V.  Hash,  29  111.  434.  In  Iowa,  the  rule  is  otherwise.  In  that  state  a  junior' 
creditor,  who  procures  an  assignment  of  the  certificate  of  purchase,  is  entitled 
to  the  benefits  of  a  redemptioner.  Redemption  from  him  cannot  be  made 
without  paying  the  amount  of  a  lien  held  by  him,  and  paramount  to  that 
under  which  the  redemption  is  sought  to  be  made.  Goode  v.  Cummiogs,  35 
Iowa,  67. 

^  People  V.  Mayhew,  26  Cal.  655. 

»  Lyttle  V.  Etherly,  10  Yerg.  389;  Thome  v.  San  Francisco,  4  Cal.  127. 

'  Dougherty  v.  Hughes,  3  G.  Greene,  92. 

«  Boyd  V.  Olney,  82  Ind.  294;  Buford  v.  Henzier,  8  Bias.  177. 

'  Hall  V.  Fisher,  9  Barb.  17;  Ex  parte  Board,  4  Cow.  420. 

8  Stone  V.  Smith,  2  How.  Pr.  1 17. 

»  Dickinson  v.  Gilliland,  1  Cow.  481;  Hall  v.  Fisher,  1  Barb.  Ch,  53. 
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of  consideration,^  or  the  sum  paid  is  accepted  by  the 
holder  of  the  certificate  of  pui-chase  without  objection.^ 
The  payment  of  too  much  by  a  redeeming  creditor 
does  not  avoid  the  redemption.^  A  purchaser  cannot 
compel  the  defendant  to  pay  a  debt  which  has  been 
assigned  to  the  former  by  an  assignor  who  has  not 
redeemed.*  A  tender  in  bank  notes  is  good,  if  not 
objected  to  on  that  account.* 

§  321.  The  B£Fect  of  a  Redemption. — In  some  of  the 
States,  the  purchaser  at  an  execution  sale  is,  upon  pay- 
ment of  the  amount  of  his  bid,  entitled  to  an  immedi- 
ate conveyance  of  the  property.  By  such  conveyance  he 
is  at  once  invested  with  the  legal  title,  and  continues  so 
invested  until  he  makes  a  reconveyance  to  the  defendant. 
Where  this  rule  prevails,  the  defendant,  in  case  the 
purchaser  refuses  to  receive  the  redemption  money,  or 
to  reconvey  the  title,  is  obliged  to  resort  to  a  bill  to  re^ 
deem  in  order  to  enforce  his  .rights,  and  become  rein- 
vested with  the  legal  title  to  his  property.®  In  Oregon, 
the  purchaser  is  at  once  entitled  to  the  possession 
of  the  property  sold;  and  may  use  it  in  the  manner 
in  which  property  of  like  character  is  ordinarily  used. 
But  if  redemption  is  made,  he  must  restore  the  prop- 
erty to  its  original  condition.  If  there  was  a  crop 
growing  on  the  land,  sown  by  the  judgment  debtor,  and 
of  which  the  purchaser  had  taken  possession,  the  latter 

'  Ex  parte  Becker,  4  Hill,  613. 
2  Karnes  v.  Lloyd,  52  111.  113. 

=  Beekman  v.  Buna,  Hill  &  T>.  265;  Symonds  v.  Peek,  10  How.  Pr.  395; 
Neilsou  V.  Neilson,  5  Barb.  565. 

*  Farnsworth  v.  Howard,  1  Cold.  215. 

*  Lowry  v.  McGhee,  8  Yerg.  242. 

*  Paris  V.  Burger,  4  Humph.  325;  Hawkins  v.  Jamison,  Mart.  &  Y.  83; 
Mitchell  v.  Brown,  6  Cold.  505;  Pillow  v.  Langtree,  5  Humph.  389;  Bark  v. 
Bank  of  Tenn.,  5  Head,  686. 
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must  surrender  it  to  the  former  if  a  redemption  is 
made.^  In  a  majority  of  the  states,  no  valid  convey- 
ance can  be  made  until  after  the  expiration  of  the  time 
allowed  to  redeem.  In  these  states,  a  redemption  ac- 
complished by  the  judgment  debtor,  or  his  grantee, 
has  the  effect  of  extinguishing  the  rights  of  the  pur- 
chaser, and  of  releasing  the  defendant's  title  from  the  con- 
sequences of  the  sale,  but  leaving  it  subject  to  all  other 
valid  rights  and  liens.  ^  The  sale  being  made  to  satisfy 
the  judgment  lien,  that  lien  is  removed  from  the  prop- 
erty, and  cannot  be  used  to  support  a  redemption  made 
by  the  judgment  creditor  from  his  own  sale,  under  the 
claim  that  he  is  a  lien-holder.^  But  a  redemption 
having  been  effected,  does  it  restore  this  lien  which 
had  been  removed  by  the  sale  ?  In  Oregon  it  does, 
even  where  the  redemption  is  made  by  a  grantee 
of  the  judgment  debtor;  and  hence  the  title  of  such 
grantee  may  be  swept  away  by  a  sale  for  the  balance 
remaining  unpaid  on  the  original  judgment.*  The  lien 
seems  also  to  be  regarded  as  restored  in  some  of  the 
other  states,  or  rather,  they  treat  it  as  having  never 
been  lost,  arguing  that  it  cannot  be  removed  by  a  sale 
which  never  operated  to  divest  defendant's  title.'  In 
our  judgment,  the  better  rule  is  that  the  lien  is  re- 
moved by  the  sale,  and  that  on  a  redemption  being 
made,  while  it  may  attach  as  to  newly  acquired  prop- 
erty, it  is  not  restored  as  of  its  original  date.*"  If  the 
redemption  is  made  by   a  creditor  of  the  judgment 

'  Cartwright  v.  Savage,  5  Or.  397. 

2  Phyfe  V.  Riley,  15  Wend.  248;  30  Am.  Dec.  55;  Wafren  v.  Fiah,  7  Minu. 
432:  Bodine  v.  Moore,  18  N.  Y.  347;  Boyce  v.  Wight,  2  Abb.  N.  0.  163. 
» Arae,  %  317. 

*  Settlemire «.  Newsome,  10  Or.  446. 

s  State  V.  Sherrill,  34  lud.  57;  Allen  v.  MoGaughey,  31  Ark.  252. 
'  Clayton  v.  Ellis,  50  Iowa,  590. 
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debtor,  it  generally  operates  as  a  transfer  to  such  cred- 
itor of  the  purchaser's  rights  in  the  property,  and  en- 
titles him  to  a  conveyance,  if  no  redemption  is  made 
from  him  in  the  time  and  mode  authorized  by  law. 
But  the  redemption  may  be  made  by  a  creditor  having 
a  lien  against  one  only  of  several  judgment  debtors 
whose  lands  have  been  sold.  To  make  redemption,  he 
must  pay  the  whole  amount  due,  for  he  cannot  compel 
the  purchaser  to  accept  a  partial  redemption.  Does 
his  redemption  operate  to  vest  him  with  the  rights  of 
a  redemptioner  not  only  against  his  debtor,  but  also 
against  the  other  defendants,  against  whom  and  whose 
land  he  has  no  claim  whatsoever  1  A  majority  of  the 
authorities  affirms  that  it  does  not,  and  that  if  a  deed 
is  made  to  him  pursuant  to  his  redemption,  it  conveys 
to  him  only  the  title  of  the  defendant  against  whom  he 
held  a  lien.^ 

In  California,  the  rule  has  been  announced  that  the 
redemption  by  a  judgment  creditor  of  one  co-tenant 
entitled  such  creditor  to  a  conveyance  of  the  property 
of  all.  The  absurdity  of  this  proposition  seems  mani- 
fest to  us  from  the  results  to  which  it  necessarily  leads. 
The  redemptioner  in  such  case  has  no  lien  against  the 
property  of  but  .one  of  the  co-tenants,  and  therefore, 
no  right  to  make  the  moiety  of  the  others  answerable 
for  his  debt.  But  if  the  redemption  is  effectual  to  en- 
title the  redemptioner  to  a  conveyance  of  the  whole 
estate,  then  the  co-tenants,  against  whom  the  redemp- 
tioner had  no  claim,  must  pay  his  lien  in  order  to  free 
their  property  from  his  redemption.  The  moiety  of 
the  co-tenant  against  whom  the  redemption  was  made 
may  have  been  altogether  insufficient  in  value  to  pay 

'  Fischer  v.  Eslaman,  68  111.  78;  Neilaon  v.  Neilson,  5  Barb.  565;  Erwin  v, 
Sohriver,  20  Johns.  370. 
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the  claim  of  the  redemptioner.  But  by  his  redemp- 
tion he  extends  his  lien  over  the  property  of  the  others 
against  their  wish,  and  makes  an  inadequate  security 
abundantly  sufficient  to  answer  his  demand.^ 

In  Indiana,  a  redemption  by  a  mortgagor  or  judg- 
ment creditor  does  not  operate  as  an  assignment  of  the 
certificate  of  purchase,  nor  entitle  the  redemptioner  to 
a  conveyance.  The  title  of  the  judgment  debtor  is 
thereby  freed  from  the  sale,  and  subjected  to  a  lien  in 
favor  of  the  redemptioner  for  the  amount  paid  by  him. 
The  latter  obtains  no  title  to  the  premises,  nor  any 
right  to  their  possession,  unless  as  the  result  of  their 
sale  in  some  proceeding  to  enforce  his  lien.^  If  from 
any  cause  the  sale  was  void,  the  redemptioner  acquires 
no  title,  for  his  rights,  like  the  purchaser's,  are  depend- 
ent upon  a  valid  judgment  and  sale.^  But  the  re- 
demptioner is  not,  any  more  than  the  purchaser, 
responsible  for  mere  errors  in  the  proceedings.  Nor 
will  his  redemption  become  inoperative  through  the 
subsequent  reversal  of  his  judgment.*  The  fact  of  re- 
demption by  a  creditor,  and  of  his  acquisition  of  valu- 
able property  thereby,  does  not  release  or  otherwise 
impair  the  judgment  or  other  obligation  by  virtue  of 
which  he  was  qualified  to  redeem.^  The  effect  of  a 
redemption  cannot  be  destroyed  by  showing  that  the 
money  paid  was  advanced  to  the  redemptioner  by  some 
third  person.  It  is  immaterial  where  the  money  comes 
from.*     A  redemption  once  consummated  cannot  be 

1  Eldridge  v.  Wright,  55  Cal.  531;  13  Chic.  L.  N.  36. 

2  Rice  V.  Puett,  81  Ind.  230. 

»  Mulvey  v.  Carpenter,  78  111.  580;  Johnson  u.  Baker,  38  111.  99;  87  Am. 
Deo.  293;  Keeling  v.  Heard,  3  Head,  592. 

*  MoLagan  v.  Brown,  11  111.  519. 

"  Emmet  v.  Bradstreet,  20  Wend.  50;  Van  Home  v.  McLaren,  8  Paige,  285; 
35  Am.  Deo.  685. 

«  Seale  v.  Doane)  17  Cal.  476. 
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recalled.^  The  offer  or  tender  of  the  money  is,  if  re- 
fused, equivalent  to  a  redemption;  and  the  sheriff's 
authority  to  convey  the  property  to  the  purchaser  ter- 
minates.^ A  redemption  can  affect  only  the  interest 
which  the  redemptioner  was  entitled  to  redeem.  Hence 
if  the  redemptioner  is  a  part  owner,  or  is  entitled  to 
redeem  because  he  has  a  lien  against  a  part  owner,  his 
redemption  does  not  release  the  interest  of  the  other 
part  owners,  although  he  is  compelled  to  pay  the  full 
amount  of  the  purchaser's  bid,  and  the  percentage 
allowed  thereon  by  law.^  Defendant  is  not,  after  re- 
deeming, entitled  to  recover  of  the  purchaser  for  rents 
while  the  latter  was  in  possession.* 

§  323.  Bills  to  Redeem. — A  judgment  debtor,  or 
other  person  entitled  to  redeem,  may  find  it  necessary 
to  resort  to  equity  for  the  protection  or  enforcement  of 
his  rights.     Where  a  deed  has  been  given,  which  is 

'  American  Ex.  Bank  v.  M.  C.  &  B.  Co.,  6  Hill,  362.  The  case  of  Wilkijis 
V.  Wilson,  51  Cal.  212,  is  opposed  to  the  rule  here  stated.  In  this  case,  money- 
had  been  deposited  to  effect  a  redemption.  Subsequently,  a  deed  was  executed 
by  the  sheriff,  and  thereafter  the  redemption  money  was  withdrawn.  The 
court  said:  "  Conceding  that  the  deposit  of  1  he  redemption  money  in  the  hands 
of  the  sheriflF,  by  Wade,  defeated  the  authority  of  the  sheriff  to  deliver  the 
deed  to  Wilson,  Wade's  subsequent  withdrawal  of  the  redemption  money  oper- 
ated as  to  Wade,  and  as  to  the  appellant,  claiming  through  him  by  subsequent 
conveyance,  to  restore  the  necessary  authority  to  the  sheriff,  and  to  ratify  the 
precedent  delivery  of  the  deed  by  the  latter.  In  delivering  the  deed,  the 
sheriff  acted  as  the  agent  of  Wade,  the  execution  defendant,  and  a  present 
want  of  authority  might,  as  in  other  cases,  be  supplied  by  the  subsequent  rati- 
fication of  the  principal.  Wade,  or  his  grantee,  cannot,  in  view  of  the  subse- 
quent withdrawal  of  the  redemption  money  (even  though  accompanying  it 
with  the  protest  which  he  made)  come  now  to  say  that  the  sheriff  had  not  the 
requisite  authority  to  deliver  the  deed,  and  by  this  means  not  only  appropriate 
the  redemption  money,  but  retain  the  land  also. " 

'  Hershey  v.  Dennis,  53  Oal.  77;  Jonson  v.  Nabring,  50  Ala.  392;  Seaicey 
V.  Gates,  68  Ala.  Ill;  Hutchings  v.  Hunger,  41  N.  Y.  155. 

'  Neilson  o.  Neilson,  5  Barb.  565;  Quinn  v.  Kenney,  47  Cal.  147;  Freemaa 
on  Cotenancy  and  Partition,  sees.  176,  371. 

*  Kaunon  v.  Pillow,  7  Humph.  281. 
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defeasible  upon  payment  of  the  redemption  money, 
the  defendant  may,  in  equity,  after  a  tender  has  been 
made  and  refused,  compel  a  reconveyance.^  Even 
where  the  form  of  procedure  is  such  that  no  deed  ia 
given  before  the  termination  of  the  period  allowed  for 
redemption,  a  bill  to  redeem  may  be  sustained  if  it  con- 
tains an  offer  to  pay  the  sum  due.^  A  bill  may  be 
sustained  to  redeem  after  the  expiration  of  the  time 
allowed  by  law,  if  it  shows  the  existence  of  fraud,  mis- 
take, or  surprise  sufficient  to  induce  the  action  of  a 
court  of  equity.  The  lands  of  a  non-resident  were 
sold  May  23,  1874,  but  payment  was  not  in  fact  made 
until  September  12th  of  the  same  year.  The  sheriff 
ly  mistake  returned  the  process  with  a  statement  that 
the  lands  had  been  sold  on  the  last-named  day  instead 
of  the  former.  The  agent  of  the  owner,  hearing  of  the 
sale,  went  to  the  clerk's  office  to  ascertain  when  it  had 
taken  place,  and  was  misled  by  the  sheriff's  return, 
and  on  that  account  permitted  the  time  for  redemp- 
tion to  pass.  The  bill  was  then  filed  to  redeem,  and 
the  relief  prayed  for  was  granted,  on  the  ground  that 
the  case  was  "  fairly  within  the  principle  of  accident  as 
known  to  the  law."  * 

§  333.  The  Title  of  the  Purchaser  and  of  the  Judg- 
ment Debtor  before  the  Redemption  Right  is  Lost. 
—  In  a  few   of  the  states  the   purchaser  at   an  exe- 

'  Moore  v.  Gore,  35  Ala.  701;  Walker  v.  Ball,  39  Ala.  301. 

*Kemp  V.  Mitchell,  36  Ind.  249;  Simmons  v.  Marable,  11  Humph.  436; 
Jones  V.  Planters'  Bank,  5  Humph.  619;  42  Am.  Dec.  471;  Walker  v.  Brown, 
45  Misa.  615;  Look  v.  Edmundson,  1  Baxt.  282.  A  bill  may,  in  California, 
be  sustained  by  a  mortgagee  to  redeem  from  a  prior  mortgage  (Danbenspeck 
■A  Piatt,  22  Cal.  330),  or  from  a  foreclosure  sale  under  a  decree  to  which  he  was 
not  a  party.  Siter  v.  Jewett,  33  Cal.  92.  In  Wisconsin  a  mortgagee  may  sus- 
tain a  bill  to  redeem  from  a  sale  made  en  masse.    Raymond  v.  Pauli,  22  Wis.  531. 

°  Alexander  v.  Bailey,  2  Lea,  636. 
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cution  sale  ia  immediately  entitled  to  a  conveyance 
from  the  officer  making  the  sale,  the  effect  of  which  is 
to  vest  him  with  the  legal  title,  subject  to  the  defend- 
ant's statutory  right  of  redemption/  Where  the  pur- 
chaser is  not  entitled  to  an  immediate  conveyance,  his 
title  or  interest,  and  that  of  the  defendant  in  execution, 
during  the  time  that  the  former  is  entitled  to  redeem, 
are  difficult  to  describe,  though  they  are  no  doubt  well 
understood.  It  is  certain  that  prior  to  the  execution  of 
the  sheriffs  deed  the  purchaser  has  no  title  in  the  lands 
purchased.  He  cannot  recover  possession,  nor  can  he, 
unless  expressly  authorized  by  statute,  maintain  any  ac- 
tion for  rents  and  profits.^  Frequently  his  interest  is 
spoken  of  as  that  of  a  mere  lien-holder.^  "The  pur- 
chaser, prior  to  the  execution  of  the  sheriff's  deed,  holds 
merely  a  lieu  upon  the  land,  differing  from  the  lien  of 
the  judgment  in  this,  that  it  is  more  specific,  and  may 
continue  after  that  of  the  judgment  has  expired,  and 
that  the  lien  is  much  nearer  a  complete  enforcement 
than  that  of  the  judgment, — the  single  act  of  the 
execution  and  delivery  of  the  sheriff's  deed  being 
required."*  But  the  interest  of  the  purchaser  is  cer- 
tainly something  more  than  a  lien.  It  seems  more 
like  an  inchoate  title  than  like  a  lien;  and  it  is  gener- 
ally, for  the  purposes  both  of  voluntary  and  involun- 
tary transfer-,  treated  like  real  estate.^  And  while  the 
purchaser  has  something  more  than  a  mere  lien,  the 

'  Searoey  w.  Gates,  68  Ala.  111. 

^  Evertson  v.  Sawyer,  2  Wend.  507;  Bissell  v.  Payn,  20  Johns.  3;  Garrett 
y.  Dewart,  43  Pa.  St.  342;  82  Am.  Deo.  570. 

3  Vaughn  v.  Ely,  4  Barb.  LIS);  Peru  Iron  Co.,  7  Cow.  540. 

*  People  ('.  Mayhew,  26  Cal.  660;  Baber  v.  McLellan,  30  Cal.  135. 

^  Page  V.  Rogers,  31  Cal.  293;  N.  Y.  L.  I.  &  T.  Co.  ,;.  Bailey,  3  Edw.  Ch. 
417;  Wright  v.  Douglas,  2  N.  Y.  373;  Green  v.  Clark,  31  Cal.  591;  Abadie  v. 
Lobero,  36  Cal.  397;  Smith  v.  Colvin,  17  Barb.  157;  Small  v.  Small,  16  S.  C.  64. 
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judgment  debtor,  until  after  the  expiration  of  the  time 
to  redeem,  has  an  interest  different  from  and  superior 
to  a  mere  right  or  equity  of  redemption.  He  is  the 
holder  of  the  legal  title,  and  must  in  all  respects  be 
treated  as  the  owner  of  the  land,  even  after  he  has 
lost  his  right  of  redemption,  unless  a  deed  has  been 
executed  in  pursuance  of  the  sale.  "  To  speak  of  his 
right  as  a  mere  right  to  redeem  is  consequently  incor- 
rect and  misleading,  for  it  was .  something  very  much 
more  while  the  right  existed,  and  it  did  not  terminate 
when  the  right  of  redemption  was  gone,  but  might 
continue  at  the  will  or  through  the  inaction  of  another 
indefinitely."^  The  purchaser's  interest  and  that  of  the 
judgment  debtor  are  very  likely  to  conflict  during  the 
period  when  it  is  uncertain  whether  a  redemption  will 
be  made  or  not,  especially  if  the  property  is  of  such  a 
character  as  that  it  will  be  somewhat  consumed  or 
destroyed,  or  its  value  impaired  by  ordinary  use.  The 
most  familial'  instances  of  this  are  quarries,  mines,  and 
oil-wells.  With  respect  to  these,  in  the  absence  of  any 
statute  to  the  contrary,  the  debtor  continues  to  have 
the  right  to  work  them  in  the  customary  way.  His 
rights  are  substantially  those  of  a  tenant  for  years, 
and  whatsoever  might  be  lawfully  done  by  a  tenant  for 
years  of  the  same  property  may,  without  legal  impro- 
priety, be  done  by  him."^  "  The  debtor  may,  pending 
the  sale  and  until  the  acknowledgment  of  the  deed, 
cut  the  ripened  grain,  mine  the  coal,  or  receive  the 
flow  of  oil,  and  apply  the  produce  to  his  own  use."^ 

1  Whiting  V.  Butler,  29  Mich.  129. 

2  Ward  V.  Carp  River  Iron  Co.,  47  Mich.  658;  50  Mich.  522. 
*  Hardenburg  v.  Beeoher,  104  Pa.  St.  20. 
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CHAPTEK  XXIV. 

THE  DEED. 

§  324.  The  necessity  for  a  conveyance. 

§  325.  The  necessity  of  authority  to  make  a  conveyance. 

§  326.  How  the  execution  of  the  deed  may  be  compelled. 

§  327.  By  -whom  the  deed  may  be  made. 

§  328.  When  and  to  whom  may  be  made. 

§  329.  Form,  recitals,  and  variances. 

§  330.  Description  of  property. 

§  331.  The  acknowledgment. 

§  332.  Executing  second  deed  where  the  first  is  defective. 

§  330.  The  effect  of  deeds  by  relation. 

§  334.  Contradicting. 

§  324.  The  Necessity  for  a  Conveyance. — In  order 
to  divest  the  legal  title  held  by  the  defendant,  a  con- 
veyance must,  in  most  of  the  states,  be  made  by  the 
proper  officer,  in  pursuance  of  a  prior  levy  and  sale.^ 
Until  lie  receives  this  muniment  of  title,  the  rights  of 
the  purchaser  are  imperfect  and  inchoate.  Though  he 
is  entitled  on  demand  to  receive  a  conveyance,  he  can- 
not be  treated  as  the  owner  of  the  property  till  it  has 
vested  in  him  by  a  deed  executed  by  the  proper  au- 
thority.^    In  Maryland,  it  has  been  "held  that  the 

1  Hayes  v.  N.  Y.  M.  Co.,  2  Col.  273;  Goss  v.  Meadors,  78  Ind.  528. 

2  Spoor  V.  Phillips,  27  Ala.  193;  Doe  v.  Douston,  1  Barn.  &  Aid.  230;  Eobin- 
Bon  V.  Garth,  6  Ala.  204;  41  Am.  Dec.  47;  Kelly  v.  The  Governor,  14  Ala.  541; 
Young  /'.  Withers,  8  Dana,  165;  Doe  v.  Miller,  10  U.  C.  Q.  B.  65;  Smith  v. 
Houston,  16  Ala.  Ill;  Duprey  v.  Moran,  4  Cal.  196;  Curtis  v.  Millard,  14  Iowa, 
128;  81  Am.  Dec.  460;  Warfield  v.  Woodward,  4  G.  Greene,  386;  Anthony  v. 
Wessel,  9  Cal.  103;  People  r.  Mayhew,  26  Cal.  655;  Childress  v.  AUin,  17  La. 
37;  Dufour  v.  Gamfranc,  11  Mart.  607;  13  Am.  Dec.  360;  Strain  v.  Murphy,  49 
Mo.  337;  Rogers  v.  Cawood,  1  Swan,  142;  55  Am.  Dec.  729;  Leger  v.  Doyle, 
11  Rich.  109;  70  Am.  Dec.  240;  Holmes  v.  MoMaster,  1  Rich.  Ch.  340;  Snher- 
merhorn  w.  MerriU,  1  Barb.  511;  Smith  v.  Colvin,  17  Barb.  167;  Orut8inger% 
Catron,  10  Humph.  24;  Edwards  v.  Miller,  4  Heiak.  314. 
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sale  of  land  by  the  sheriff,  seized  under  fieri  facias, 
transferred  the  legal  estate  to  the  vendee  by  operation 
of  law ;  and  that  a  deed  from  the  sheriff  was  not  neces- 
sary. "^  In  Texas,  the  supreme  court  has  said  that 
"  the  making  of  a  deed  by  the  sheriff  is  but  a  ministerial 
act;  and  if  the  judgment  and  execution  be  valid  and 
regular,  the  deed  itself  may  be  omitted  in  the  evi- 
dence, if  it  be  shown  that  the  party  claiming  under 
the  deed  purchased  under  the  execution."^  In  Louisi- 
ana, a  sheriff's  deed  is  not  essential.  It  is  merely  an 
additional  muniment  of  title.  The  facts  necessary  to 
authorize  its  execution  operate,  in  its  absence,  to  trans- 
fer the  legal  title.^  If  the  sale  is  made  to  a  mortgagee 
under  a  decree  foreclosing  a  mortgage,  in  a  state  where 
such  mortgage  vests  him  with  the  legal  title,  a  con- 
veyance may  be  unnecessary,  for  as  he  already  has  the 
lep-al  title,  the  failure  of  the  commissioner  to  execute  a 
deed  could  not  operate  to  divest  him  of  such  title.* 
But  in  all  cases  where  the  purchaser  at  a  chancery 
sale  has  not  already  the  legal  title,  he  must  obtain  it  ^ 
by  a  conveyance.  Courts  of  fequity  have  always  dis- 
claimed the  power  to  act  directly  on  a  title.  Their 
decrees  never  divest  the  title  of  one  person  and  vest 
it  in  another.  To  accomplish  this  object,  they  must 
always  be  aided  by  a  statute,  or  supplemented  by  a 
conveyance.^  But  the  conveyance  need  not  be  made 
by  the  defendant  personally.  A  commissioner  may  be 
appointed  to  execute  such  conveyance,  as  the  act  of 

1  Remington  v.  Linthioum,  14  Pet.  92;  Boring  v.  Lemmon,  5  Haor.  &  J.  223. 

2  Leland  v.  Wilson,  .34  Tex.  91;  Fleming  v.  Powell,  2  Tex.  225. 
=  Jonet  V.  Mortimer,  29  La.  Ann.  206. 

*  Monroe  v.  Stei^hens,  80  Ky.  155. 

*  Wallia's  Heirs  v.  Wilson's  Heirs,  34  Misa.  357;  Mummy  v.  Johnston,  3  A. 
K.  Marsh'.  220;  Shepherd's  Lessee  u.  Commiasionera,  7  Ohio,  271;  Proctor  v. 
Ferebee,  1  Ired.  Eq,  143;  30  Am.  Dec.  34. 
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the  defendant.  In  the  case  of  a  judicial  sale,  the 
master,  or  other  officer  authorized  to  make  the  sale, 
has  power  to  execute  a  conveyance  in  pursuance  thereof, 
which,  when  duly  executed,  "is  as  effectual  to  convey 
the  title  as  the  deed  ©f  a  sheriff,  made  pursuant  to  a 
sale  under  an  execution  issued  upon  a  judgment  at 
law."^  The  necessity  for  a  conveyance  does  not  exist 
where  the  lands  of  the  defendant  are  extended  under 
an  elegit.  The  proceedings  of  the  sheriff  and  the  jury 
summoned  by  him,  when  properly  set  forth  in  his 
return,  operate  as  a  transfer  of  the  defendant's  title, 
and  without  any  further  assurance  of  title,  make  the 
judgment  creditor  a  tenant  by  elegit. 

§  325.    Deed  Made  without  Authority  is  Void.  — 

A  deed  made  by  an  officer  is  merely  the  execution  of 
an  authority  created  by  statute.  Unless  the  essential 
conditions  prescribed  by  statute  exist,  the  power  to  exe- 
cute the  deed  cannot  be.  affirmed;  and  an  officer's  deed, 
executed  where  he  had  no  power  or  authority  to  make  it, 
is,  in  legal  effect,  no  deed  whatever.  It  is  absolutely 
void.  It  is  impossible,  owing  to  conflicting  decisions,  to 
say  precisely  what  must  in  all  cases  exist  to  confer  au- 
thority upon  an  officer  to  execute  a  deed.  These  four 
things  may,  however,  beyond  question,  be  affirmed  to  be 
indispensable, — for  without  them  a  deed  purporting  to 
be  made  by  an  officer  has  no  legal  effect :  there  must 
exist  a  judgment^  and  an  execution,^  neither  of  which 
is  void ;  the  time  for  redemption  must  have  expired 
without  any  redemption  having  been  made;*  and  the 

>  Miller  V.  Sherry,  2  Wall.  248. 
=  Leland  v.  Wilson,  33  Tex.  79.     See  §  350. 
'  Watson  V.  Tindall,  24  Ga.  494;  71  Am.  Dec.  142. 

*  Gorham  v.  Wing,  10  Mich.  486;  Delabay  v.  McConnell,  4  Scam.  157.   See' 
§316. 
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lands  which  the  officer  undertakes  to  convey  must  be 
situate  within  the  territorial  jurisdiction  in  which  he  is 
authorized  to  act.^  A  sale  may  be  made  under  several 
writs.  Some  of  these  writs  may  be  valid,  and  the 
others  void.  If  either  of  the  writs  under  which  a  sale 
is  made  is  valid,  the  officer  has  the  power  to  sell,  and 
consequently  the  power  to  convey.  If  in  his  deed  he 
recites  several  writs,  some  of  which  are  valid  and  some 
void,  the  recital  of  the  void  writs  may  be  treated  as 
surplusage,  and  the  deed,  being  supported  by  the  valid 
writ,  and  the  power  to  sell  and  convey  thereby  con- 
ferred, is  as  effective  as  if  all  the  writs  were  unobjec- 
tionable.^ 

§  336.  How  the  Execution  of  a  Deed  may  be  Com- 
pelled. — ■  The  officer  authorized  by  law  to  make  the 
conveyance  may  refuse  to  do  so.  In  such  an  event, 
the  holder  of  the  certificate  of  purchase  seems  to  have 
three  available  remedies,  each  of  which  is,  in  ordinary 
circumstances,  adequate  for  the  enforcement  of  his 
rights :  he  may,  on  motion  in  the  original  case,  ob-  • 
tain  a  rule  commanding  the  sheriff  to  execute  a  deed;' 
or  he  may  proceed  against  the  sherift'  in  equity,  and 
there  compel  him  to  comply  with  the  terms  of  the 
certificate  of  purchase;*  or  he  may  accomplish  a  like 
result  by  proceeding  by  mandamus.^ 

§  327.    By  Whom  the  Deed  may  be  Made.  —  The 

officer  who  made  the  sale,  whether  he  continues  in 

'  Hanby  v.  Tucker,  23  Ga.  132;  68  Am.  Dec.  514. 

^  Glasgow  V.  Smith,  Over.   144;  Bailey   v.  Morgan,  Busb.  352;  Seawell  v. 
Cape  Fear  Bank,  3  Dev.  279;  22  Am.  Dec.  722;  Hatton  v.  Dew,  3  Murph.  260; 
Rlcliards  v.  Allen,  3  E.  D.  Smith,  299;  Banka  v.  Evans,  10  Smedes  k  M.  35; 
48  Am.  Dec.  734;  Skirk  v.  Wilson,  13  Ind.  129. 
,       *  People  V.  Haskius,  7  Wend.  468. 

*  Witham  v.  Smith,  5  Grant  (U.  C),  203. 

'  People  V.  Irwin,  14  Gal.  428;  People  v.  Fleming,  2  N.  Y.  484. 
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office  or  not,  is,  in  ordinary  circumstances,  and  in  the 
absence  of  statutory  provisions  to  the  contrary,  the 
proper  person  to  make  the  conveyance.  But  the  exe- 
cution of  the  conveyance  is  a  mere  ministerial  act. 
Hence  it  may  be  done  by  a  deputy  acting  in  the  name 
of  his  principal.  The  power  of  sheriffs  to  appoint 
under  and  deputy  sheriffs  seems  always  to  have  been 
conceded;  an'd  whenever  a  person  has  been  .appointed 
an  under  or  deputy  sheriff  in  such  a  mode  as  is  re- 
garded as  valid  by  the  laws  of  his  state,  he  has  full 
authority  to  execute  conveyances  in  the  name  of  his 
principal,^  though  his  appointment  was  made  by  parol 
only.^  But  here,  as  in  other  cases,  the  act  must  ap- 
pear to  be  that  of  the  principal.  Hence  deeds  made 
by  deputy  sheriffs  in  their  own  'names  have  uniformly 
been  declared  void.*  In  Michigan,  it  is  claimed  that 
a  distinction  ought  to  be  made  between  the  acts  of  an 
under-sheriff  and  those  of  a  deputy.  The  former,  it 
is  said,  may  act  in  his  own  name;*  while  the  latter 
must  always  assume  to  act  in  the  name  of  his  prin- 
cipal. We  doubt  the  propriety  of  this  distinction. 
T4ie  authority  of  a  deputy  to  execute  a  deed  seems  to 
continue  as  long  as  that  of  his  principal,  unless  he  is  re- 
moved from  office  by  such  principal.  Hence  the  deputy 
may  make  a  deed  after  his  principal  is  out  of  office,^ 

'  Kellar  v.  Blanohard,  21  La.  Ann.  38;  Evana  v.  Wilder,  7  Mo.  359;  Jack- 
son V.  Bush,  10  Johns.  223;  Sandford  v.  Coosa,  12  Johns.  162;  Gorham  v.  Gale, 
7  Cow.  739;  17  Am.  Deo.  549;  Haines  v.  Lindsey,  4  Ohio,  88;  19  Am.  Deo. 
586;  Anderson  v.  Brown,  9  Ohio,  151;  Carr  v.  Hunt,  14  Iowa,  206;  Young  v. 
Smith,  10  B.  Mon.  293;  Glascow  v.  Smith,  1  Over.  144. 

*  MoGee  v.  Eastis,  3  Stew.  307.     See  also  Jackson  v.  Davis,  18  Johns.  7. 

'  Lewes  v.  Thompson,  3  Cal.  266;  Evans  v.  Wilder,  7  Mo.  359;  Anderson 
V.  Brown,  9  Ohio,  151;  Parker  v.  Kett,  1  Salk.  96. 
■*  Calendar  v.  Olcott,  1  Mich.  344;  83  Am.  Dec.  74. 

*  Tattle  V.  Jackson,  6  Wend.  213;  Mills  v.  Tukey,  22  Cal.  373;  Robinson 
II.  Hall,  33  Kan.  '139.  In  such  circumstances,  the  authority  of  the  deputy 
ought  to  be  shown.    Cloud  v.  El  Dorado  Co.,  12  Cal.  128;  73  Am.  Dec.  526. 
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though  not  after  his  death/  If  a  sale  is  made  by  a 
deputy,  the  conveyance  may  be  executed  by  the  prin- 
cipal.^ When  the  term  of  the  officer  who  made  the 
sale  terminates,  his  power  to  make  the  conveyance 
continues.  In  fact,  unless  the  new  sheriff  is  specially 
authorized  by  statute,  he  seems  to  have  no  authority 
whatever  to  make  a  conveyance  based  on  a  sale  made 
by  his  predecessor.*  In  a  number  of  the  states,  the 
new  sheriff  is  authorized  to  make  conveyances  in  cer- 
tain contingencies,  as  when  the  ex-sheriff  is  dead,  or 
has  departed  from  the  state,  or  is,  from  some  other 
cause,  disabled  from  acting.*  But  in  these  states  the 
act  of  the  new  sheriff  seems  to  be  regarded  with  sus- 
picion. He  is  considered  to  be  in  the  exercise  of  a 
special  statutory  authority.  Hence  persons  claiming 
under  his  deed  are  required  to  show  that  the  contin- 
gency requisite  to  authorize  his  action  did,  in  fact,  arise, 
and  that  his  authority  was  pursued  in  the  manner  and 
under  the  circumstances  designated  by  the  statute.* 
In  some  of  the  states,  the  conveyance  must  be  exe- 
cuted by  the  person  in  office  when  the  certificate  of 
sale  is  returned,  and  a  deed  thereon  demanded;"  wlule 
in  others,  the  person  in  office  and  the  one  who  made 
the  sale  seem  equally  competent  to  act.^  Even  if  it 
happens  that  there  is  no  person  in  existence  authorized 

'  Anderson  v.  Brown,  9  Ohio,  151. 

2  Ogden  V.  Walters,  12  Kan.  282. 

'  People  V.  BowriBg,  8  Cal.  406;  68  Am.  Deo.  331 ;  Lemon  v.  Craddock, 
i/itt.  Sel.  Cas.  261;  12  Am.  Deo.  301;  Porter  v.  Mariner,  50  Mo.  364;  Anthony 
V.  Weasel,  9  Cal.  103.     See  ante,  §  G2. 

*  Mills  V.  Tukey,  22  Cal.  373;  83  Am.  Dec.  74. 

^  Wortham  v.  Cherry,  3  Head,  468;  Thornton  v.  Boyd,  25  Miss.  598;  Harris 
V.  Irwin,  7  Ired.  432;  Phillips  v.  Jamison,  14  B.  Mon.  579;  Woods  v.  Lane,  2 
Serg.  &  R.  53;  Edwards  v.  Tipton,  77  N.  C.  222. 

*  Conger  v.  Converse,  9  Iowa,  554;  Fretwell  v.  Morrow,  7  Ga.  264;  Fowble 
V.  Rayberg,  4  Ohio,  45;  Moore  v.  Willamette  T.  &  L.  Co.,  >0r.  359. 

'  MoElmurrcy  v.  Ardis,  3  Strob.  212. 
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to  make  the  conveyance,  still  the  purchaser  is  not  without 
adequate  remedy.  In  Alabama,  it  has  been  held  that 
a  purchaser  could  sustain  an  action  in  equity,  to  have 
the  title  of  the  defendant  in  execution  declared  to  be 
divested  by  the  sale.^  This  form  of  proceeding  seems 
indefensible  to  us,  because  it  assumes  that  courts  of 
equity  will,  contrary  to  their  ordinary  practice,  under- 
take to  act  directly  upon  the  legal  title.  The  more 
appropriate  and  more  usual  practice  is  to  apply  to  the 
court  for  the  appointment  of  some  person  to  execute 
the  deed.^ 

§  328.    When  and  to  Whom  the  Deed  may  be  Made. 

— The  deed  can  only  be  made  to  the  original  pur- 
chaser^ at  the  sale,  or  to  his  successor  in  interest. 
The  interest  of  the  purchaser  may,  as  we  have  already 
shown,*  be  assigned;  or  it  may,  at  his  death,  become 
vested  in  his  heirs  or  devisees,^  or  his  executors  or 
administrators,  in  trust  for  such  heirs  or  devisees. 
Though  the  statute  makes  no  direct  provision  for  the 
issuing  of  a  deed  to  any  one  but  the  purchaser,  his 
power  to  assign  the  certificate  of  purchase,  and  the 
consequent  right  of  his  assignee  to  a  conveyance,  seem 
to  be  conceded.  The  fact  of  the  assignment  should  be 
recited  in  the  sheriff's  deed;  and  when  so  recited,  the 
deed  is  at  least' prima  facie  evidence  that  the  assign- 
ment was  made  as  therein  stated.*  In  Illinois,  where 
the  statute  declares  that  every  certificate  of  purchase 

'  Stewart  v.  Stokes,  33  Ala.  494;  73  Am.  Dec.  429. 

■'  Sickles  u.  Hogeboom,  10  Wend.  562;  People  v.  Boring,  8  Cal.  406;  68 
Am.  Deo.  331. 

*  Eice  V.  Smith,  18  N.  H.  369;  Johnson  v.  Adleman,  35  111.  265;  Davis  v. 
McVickers,  11  111.  327. 

'  §  313. 

"  Summers  w.  Palippr,  10  Rich.  98;  Swinks.  Thompson,  31  Mo.  336;  §313. 

*  Messerschmidt  v.  Baker,  22  Minn.  81. 
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may  be  assigned  by  indorsement  thereon,  it  was  held 
that  the  production  in  evidence  of  the  certificate,  bear- 
ing no  indorsement,  impeached  the  recital  in  the  deed 
that  such  certificate  had  been  assigned,  and  proved 
that  the  deed  was  unauthorized  and  conveyed  no  title.^ 
The  assignee  of  a  certificate  of  purchase  is  after  such 
assignment  subrogated  to  the  rights  of  the  purchaser.^ 
The  assignment  may  be  made  after  as  well  as  before 
the  time  for  redemption  expires.®  The  earliest  time  at 
which  a  deed  can  properly  be  made  in  pursuance  of  an 
execution  sale  is  at  the  payment  of  the  purchase- 
money,  in  those  states  in  which  the  defendant  has  no 
right  of  redemption,  or  in  which,  though  a  right  of 
redemption  exists,  a  conveyance  is  permitted  immedi- 
ately after  the  completion  of  the  sale.*  If  the  sale 
is  judicial,  the  deed  must  be  preceded  by  the  confir- 
mation of  the  sale^  as  well  as  by  the  payment  of  the 
purchase  price.  If  made  by  an  officer  in  the  absence 
of  such  payment,  the  court  may  treat  it  as  a  nullity, 
and  proceed  to  resell  the  land.*  In  a  majority  of  th^ 
states,  the  sale  of  real  estate  under  execution  is  subject 
to  redemption  for  a  stated  period,  and  the  right  to  a 
conveyance  does  not  exist  until  the  termination  of  such 
period.  If  the  sheriff*  executes  such  conveyance  dur- 
ing the  continuance  of  the  right  of  redemption,  it  is 
absolutely  void.''  The  latest  time  at  which  a  convey- 
ance may  issue  in  pursuance  of  an  execution  or  judicial 

1  Carpenter  v.  Sherfy,  71  111.  427. 

>  Turner  v.  Madison  Bank,  78  Xud.  19. 

•  Conger  v.  Baboook,  87  Ind.  497;  Maddux  v.  Watkins,  88  Ind.  74. 
«  Ante,  §  316. 

"  Ante,  §  311. 

•  Johnson  v.  EUnes,  61  Md.  122. 

'  Hall  V.  YoeU,  45  Cal.  584;  Perham  v.  Kuper,  61  Cal.  331;  Bernal  v.  Gleim, 
83  Cal.  668;  Gross  v.  Fowler,  21  Cal.  393. 
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sale  has  been  very  little  discussed.  As  against  the 
judgment  debtor  and  volunteers  under  him,  there  is 
probably  no  limit.  In  Illinois  the  authority  of  the 
officer  to  execute  such  conveyance,  unless  directed  to 
do  so  by  the  court,  as  against  innocent  purchasers  for 
value,  is  limited  to  eight  years  and  three  months,  that 
being  the  aggregate  of  the  time  during  which  a  judg- 
ment may  be  a  lien,  added  to  the  time  allowed  the 
debtor  in  which  to  redeem  from  the  sale.-^  If  eight 
years  and  three  months  have  elapsed  without  the  exe- 
cution of  a  conveyance,  the  purchaser  may  apply  to 
the  court  for  an  order  directing  the  execution  of  such 
conveyance.  Notice  of  the  application  must  be  given 
to  the  parties  to  be  affected  by  the  order.  It  will  be 
granted  unless  "it  would  impair  the  rights  of  innocent 
purchasers  for  value,  or  purchasers  have  acquired  a 
bar  under  any  one  of  the  statutes  of  limitations,  or  the 
circumstances  would  render  it  inequitable."^ 

§  329.  Of  the  Form  and  Recitals  of  the  Deed,  and 
Variances  therein.— A  deed  made  by  a  sheriff,  in 
pursuance  of  a  sale  under  execution,  ought,  in  addition 
to  the  matters  contained  in  ordinary  conveyances,  re- 
cite,—  1.  The  rendition  of  the  judgment,  showing  its 
date,  the  parties  thereto,  its  amount,  and  the  court 
wherein  it  was  entered;  2.  The  date  of  the  issuing  of 
the  execution  and  of  its  reception  by  the  officer;  3. 
The  levy ;  4.  That  notice  of  the  sale  was  given  as  pre- 
scribed by  law;  5.  That  on  a  day  specified,  the  prop- 
erty was  sold  to  a  person  specified,  for  a  designated 
sum,  being  the  highest  bid  for  the  same ;  and  6.  That 
the  time  for  redemption  has  expired  without  any  per- 

'Rucker  v.  Dooley,  49  111.  377;  95  Am.  Deo.  614;  Cottingham  v.  Springer, 
88  111.  90;  Harman  v.  Lamed,  58  111.  169. 
»  Schrader  v.  Peach,  77  lU.  615. 
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son's  redeeming  the  premises  sold.  "Regularly,  the 
deed  should  recite  the  recovery  of  the  judgment, 
the  name  of  the  judgment  creditor  or  creditors  and  the 
judgment  debtor  or  debtors,  the  issuing  of  the  execu- 
tion on  the  judgment,  and  the  levy  and  sale  there- 
under."^ In  Ohio  the  statute  directs  that  the  deed 
"shall  recite  the  execution  or  executions,  or  the  sub- 
stance thereof,  the  names  of  the  parties,  and  the 
amount  and  date  of  the  term  of  rendition  of  each 
judgment."^ 

In  Missouri  the  "  statute  requires  the  deed  to  recite 
the  names  of  the  parties  to  the  execution,  the  date 
when  issued,  the  date  of  the  judgment,  order,  or  decree, 
and  other  particulars  as  recited  in  the  execution;  ako 
a  description  of  the  property,  the  time,  place,  and  man- 
ner of  the  sale."^  The  statute  of  that  state  further 
declares  that  execution  shall  not  issue  on  certain  tran- 
scripts, "  if  the  defendant  is  a  resident  of.  the  county, 
until  an  execution  shall  have  been  issued  by  the  justice, 
directed  to  a  constable  of  the  township  in  which  the, 
defendant  resides,  and  returned  that  the  defendant  had 
no  goods  and  chattels  whereof  to  levy  the  same";  but 
the  fact  of  the  issue  of  execution  by  the  justice,  and 
its  return  nulla  bona,  need  not  be  recited  in  the  sheriff's 
deed.*  Generally,  statutes  prescribing  the  recitals  to 
be  inserted  in  a  sheriff's  deed  are  regarded  as  directory 
Inerely.'^     In  the   commencement   of  this  section  we 

1  Hihn  V.  Vea\,  3Q  Cal.  288;  Donohue  v.  McNulty,  24  Cal.  411;  85  Am.  Dec. 
78;  VFiseman  v.  14cNulty,  25  Wis.  230. 

2  Code  Civ.  Ptoo.  Ohio,  seo.  438. 

»  Waclsi  V.  Stevenson,  54  Mo.  485;  Wilhite  v.  Wilhite,  53  Mo.  71;  Tanner 
V.  Stine,  18  Mo.  580;  59  Am.  Deo.  320;  Carpenter  v.  King,  42  Mo.  219. 

*  Perkins  v.  Quigley,  62  Mo.  498. 

"  Clark  V.  Sawyer,  48  Cal.  133;  Perkins  v.  Dibble,  10  Ohio,  433;  36  Am. 
Dec.  97;  Jordan  v.  Bradshaw,  17  Ark.  106;  65  Am.  Deo.  419;  Bettison  v.  Budd, 
17  Ark.  546;  65  Am.  Deo.  442;  Holnian  v.  Gill,  107  111.  467. 
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stated  that  the  deed  ought  to  contain  certain  recitals. 
The  word  "ought,"  as  there  used,  is  by  no  means 
tjquivalent  to  "  must."  Each  of  the  recitals  there  spe- 
cified ought  to  be  incorporated  in  each  sheriff's  deed,  so 
that  the  source  of  his  authority,  and  the  time  and  man- 
ner of  its  exercise,  can  be  ascertained  with  ease  and  cer- 
tainty. But  except  where  a  contrary  rule  has  resulted 
from  statutory  prescriptions,  it  is  probable  that  each, 
and  possibly  that  all,  of  these  recitals  may  be  omitted 
from  a  deed  without  destroying  its  validity.  The  au- 
thority of  the  officer  to  convey  depends  upon  the  exist- 
ence of  certain  precedent  facts.  The  existence  of  these 
facts  may  be  shown  otherwise  than  by  the  recitals  in 
the  deed.  In  truth,  the  more  important  facts,  such  as 
the  rendition  and  entry  of  the  judgment,  and  the  issuing 
of  the  execution,  cannot,  in  most  states,  be  established 
by  the  recitals  in  the  deed.  The  judgment  and  execu- 
tion must  be  offered  in  evidence,  unless,  though  once 
existing,  their  production  has  become  impossible.  Hence 
if  it  is  shown  tliat  the  officer  was  authorized  to  convey, 
the  omission  to  recite  in  the  deed  the  facts  upon  which 
his  authority  was  based  will  almost  uniformly  be  re- 
garded as  in  no  way  impairing  the  effect  of  his  deed.^ 
The  failure  to  recite  a  levy,'  or  to  show  why  a  sale  was 
not  made  at  the  first  term,^  is  of  no  consequence.  In 
Tennessee  a  sheriff's  deed  must  assume  or  recite  every- 
thing necessary  to  make  a  valid  title.     To  make  such 

'  Blood  V.  Light,  38  Cal.  649;  99  Am.  Dec.  441;  Jackson  v.  Pratt,  10  Johns.  « 
381;  Welsh  V.  Joy,  13  Pick.  477;  Hayward  v.  Cain,  110  Mais.  273;  Armstrong 
V.  McCoy,  8  Ohio,  128;  31  Am.  Deo.  435;  Perkins  v.  Dibble,  10  Ohio,  433;  36 
Am.  Dec.  97;  Jackson  v.  Jones,  9  Cow.  182;  Averill  v.  Wilson,  4  Barb.  180; 
Howard  v.  North,  5  Tex.  290;  51  Am.  Dec.  769;  Craig  v.  Vance,  Over.  209; 
Harrison  v.  Maxwell,  2  Nott  &  McC.  347;  10  Am.  Dec.  611;  Carter  v.  Spencer, 
7  Ired.  14. 

2  Foulk  V.  Oolburn,  48  Mo.  225. 

=  Groner  v.  Smith,  49  Mo.  318. 
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title  a  judgment,  execution  and  levy  are  indispensable. 
A  deed  which  does  not  recite  their  existence  is  fatally 
defective.  "  It  would  be  no  answer  to  this  to  show  that 
in  fact  there  was  a  judgment,  execution,  and  levy."^ 
While  the  recital  of  the  several  facts  upon  which  the 
officer's  authority  to  convey  depends  is  not  indispen- 
sable, yet  it  is  usually  made  or  attempted  in  each  deed. 
The  attempt  frequently  results  in  mistakes.  The  name 
of  one  of  the  parties,  the  date  of  some  of  the  facts,  or 
the  amount  of  the  execution  or  of  the  sale,  may  be  in- 
correctly stated.  But  if  the  recital  is  unnecessary,  the 
fact  that  it  is  either  imperfectly  or  incorrectly  made 
can  be  of  no  consequence.  Hence  the  courts  have  uni- 
formly disregarded  variances,  errors,  and  omissions  in 
the  recitals  of  deeds  made  in  pursuance  of  sales  under 
execution.^  In  case  of  a  disagreement  between  the 
deed  and  the  return,  certificate,  or  other  preceding 
record,  the  former  is  to  be  regarded  as  correct,  and  is 
entitled  to  control.^  In  Pennsylvania  a  party  claiming 
under  a  deed  was  permitted  to  support  it  by  showings 

^  By  era  v.  Wheatley,  3  Baxt.  160. 

2  Reading  v.  Waterman,  46  Mich.  107;  Harlan  o.  Harlan,  14  Lea,  107; 
Union  Bank  v.  MoWharters,  52  Mo.  34;  Sneed  a.  Reardon,  1  A.  K.  Marsh. 
217;  Carpenter  v.  King,  42  Mo.  219;  Matthews  v.  Thompson,  3  Ohio,  272; 
Jackson  v.  Jones,  9  Cow.  182;  Howard  v.  North,  5  Tex.  311;  51  Am.  Dec.  769; 
Holloway  v.  Eirtwhistle,  2  Nott  &  McC.  350,  note;  Harrison  v.  Maxwell,  2 
Nott  &  McO.  347;  10  Am.  Dec.  610;  Craig  v.  Vance,  Over.  209;  Cherry  v. 
Woolard,  1  Ired.  438;  Saltonstall  v.  Riley,  28  Ala.  164;  65  Am.  Deo.  334; 
Swift  V.  Agnes,  33  Wis.  228;  Hattan  v.  Dew,  3  Murph.  260;  Driver  v.  Spence, 
1  Ala.  540;  Henley  v.  Branch  Bank,  16  Ala.  552;  Wilson  v.  Campbell,  33  Ala. 
249;  70  Am.  Dec.  586;  Stow  v.  Steel,  45  111.  328;  Doe  v.  Rue,  4  Blackf.  263; 
29  Am.  Dec.  368;  Herrick  v.  Graves,  16  Wis.  157;  Hughes  v.  Dice,  1  Swan, 
329;  Allen  v.  Sales,  56  Mo.  28;  Carmiohael  v.  Strawn,  27  Ga.  341;  McGuire  v. 
Kouns,  7  T.  B.  Mon.  386;  18  Am.  Dec.  187;  Reid  v.  Heasley,  9  Dana,  324. 
Hence  a  mistake  in  reciting  the  precise  day  of  the  sale  is  immaterial.  Strain 
V.  Murphy,  49  Mo.  337;  Buchanan  v.  Tracy,  45  Mo.  437. 

"  Smith  V.  Kelly,  3  Murph.  507;  Rogers  v.  Cawood,  1  Swan,  142;  55  Am. 
Dec.  729;  Carroll  v.  Scheen,  34  La.  Ann.  423;  Miller  v.  Miller,  89  N.  C.  402. 
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that  the  sale  was  in  fact  made  by  the  officer  who  exe- 
cuted the  deed,  though  the  recitals  showed  the  sale  to 
have  been  made  by  his  predecessor  in  office.^ 

§330.  The  Description  of  Property.  —  The  deed 
must  of  course  contain  a  description  of  the  property 
sold,  and  which  the  officer  making  the  sale  assumes  to 
convey.  We  have,  in  a  preceding  chapter,  considered 
the  general  question  of  the  sufficiency  of  descrip- 
tions of  real  estate,  and  the  extent  to  which  those 
descriptions  may  be  assisted  and  explained  by  parol  and 
other  evidence  not  contained  in  the  record  of  the  case 
in  which  the  deed  is  made.^  This  renders  it  unneces- 
sary for  us  to  give  the  question  any  considerable  space 
in  this  chapter.  It  is  impossible  to  give  an  instrument 
any  effect,  unless  the  thing  upon  which  it  is  to  act 
can  be  ascertained.  Hence,  a  description  from  which 
the  lands  intended  to  be  transferred  can  be  located  is 
indispensable  to  the  validity  of  every  deed.  If  the 
description. is  senseless,  so  that  it  cannot  with  certainty 
be  applied  to  any  known  tract,  or  if  it  can  be  applied 
to  some  part  of  a  known  tract;  but  the  particular  part 
cannot  be  ascertained,  -the  deed  must  be  regarded  as 
void.^     But  it  is  by  no  means  essential  that,  from  a 

'  Leshey  v.  Gardiner,  3  Watts  &  S.  314;  38  Am.  Deo.  764.  The  doctrines  o£ 
this  case  are  questionable.     Edwards  v.  Miller,  4  Heisk.  314. 

a  See  §  281. 

'  Deloaoh  v.  State  Bank,  27  Ala.  437;  Clarke  v.  Belmear,  1  Gill  &  J.  443; 
Thomas  v.  Turvey,  1  Har.  &  G.  435;  Boardman  v.  Reed,  6  Pet.  328;  Throck- 
morton V.  Moon,  10  Ohio,  42;  Jackson  v.  Rosevelt,  13  Johns.  97;  Evans  •«.  ■ 
Ashley,  8  Mo.  177;  Clemens  v.  Rannells,  34  Mo.  579;  Hughes  v.  Streeter,  24 
111.  647;  76  Am.  Dec.  777;  Wright  v.  Pond,  10  Conn.  255;  Pound  v.  Rector,  3 
Yerg.  338;  Worthington  v.  Hylyer,  4  Mass.  196;  Head  v.  James,  13  Wis.  641; 
RondendorfiF  v.  Tayler,  4  Pet.  349;  Lafferty  v.  Byers,  15  Ohioi  458;  Haunel  v. 
Smith,  15  Ohio,  134;  Winkler  «.  Higgins,  9  Ohio  St.  599;  Spellmanw.  Curtenius, 
12  111.  409;  Richardson  v.  State,  5  Blackf.  51;  Edmonson  v.  Hooks,  13  Ired. 
371;  MoGary  v.  Dunn,  1  la.  Ann.  338;  Childs  v.  Ballon,  5  R.  I.  537;  Marma;. 
duke  V.  Tennant,  4  B.  Mon.  210;  Laudreaux  v,  Foley,  13  La.  Ann,  114. 
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mere  inspection  of  the  description,  the  court  should  be 
enabled  to  know  what  lands  are  intended.  The  tract 
may  be  designated  by  some  name  not  understood  by 
the  court,  but  perfectly  familiar  to  all  persons  ac- 
quainted with  the  neighborhood  in  which  the  land  is 
situated.  Evidence  may  always  be  received  to  show 
the  signification  of  such  a  name,  or  to  show  that  any 
other  descriptive  words,  though  apparently  meaning- 
less or  uncertain,  do  in  fact  designate  a  particular  tract 
in  such  a  manner  that  its  identity  would  be  apparent  to 
persons  with  whom  it  is  familiar.^  The  deed,  and  in 
the  case  of  a  judicial  sale  the  decree  and  order  of  sale, 
may  I'efer  to  some  other  paper  or  to  some  record  for 
the  purposes  of  description,  so  that  it  is  necessary  to 
read  the  paper  or  record  referred  to,  to  ascertain  what 
has  been  sold  and  conveyed.  Such  references  are 
not  unusual  in  voluntary  conveyances;  and  we  believe 
deeds  which  but  for  them  would  be  meaningless  have 
always  been  sustained,  the  description  referred  to  be- 
ing very  properly  treated  as  if  copied  into  the  deed. 
Where,  however,  there  is  a  decree  ordering  a  sale  of 
real  property,  the  description  must,  at  least  in  Califor- 
nia, be  perfect  in  itself  Thus  where  a  decree  of  fore- 
closure ordered  the  sale  of  all  that  part  of  a  certain 
rancho  situate  in  the  county  of  Santa  Clara,  state  of 
California,  called  Santa  Rita,  described  in  the  three 
following  deeds,  to  wit  (here  the  deeds  were  referred  to 
by  giving  their  dates,  the  names  of  the  parties,  and  the 
dates  and  books  and  pages  of  their  record),  the  sale  in 
pursuance  of  such  decree  was  adjudged  void.^  The 
same  result  followed  a  sale  made  by  the  guardian  of 

'  McPike  V.  Allman,  53  Mo.  551;  Marshall  v.  Greenfield,  8  Gill  &  J.  349; 
29  Am.  Deo.  559;  Webster  w.  Blount,  39  Mo.  500.     See  ante,  %  281. 
'  Crosby  v.  Dowd,  61  Cal  557. 
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certain  minors,  under  an  order  of  sale  in  which  the 
property  to  be  sold  was  described  as  "  twenty  and  one 
half  acres  of  the  Rancho  La  Golita,  being  the  share  of 
a  tract  of  thirty-one  acres  allotted  to  said  minors  by  a 
decree  of  the  district  court  of  Santa  Barbara  County, 
in  a  suit  in  partition,  wherein  the  guardian  herein  and 
mother  of  said  minors  was  plaintiff,  and  said  minors 
were  defendants."^ 

§  331.  The  Acknowledgment. — Deeds  are  usually 
acknowledged  by  the  persons  by  whom  they  are  exe- 
cuted before  some  oflBcer  authorized  by  law  to  take  such 
acknowledgments  and  grant  certificates  thereof  Un- 
der most  statutes  the  acknowledgment  is  not  essential 
to  the  execution  of  the  deed,  but  is  designed  to  furnish 
available  evidence  of  such  execution,  and  to  entitle  the 
deed  to  record,  so  as  to  impart  notice  to  subsequent 
purchasers  and  encumbrancers  under  the  grantor.  In 
most  states  there  is  no  difference,  in  this  respect,  between 
a  sheriff's  deed  and  one  executed  by  a  person  in  his 
private  capacity.  Hence  a  deed  made  in  pursuance  of 
an  -execution  sale  is  not  invalid  because  defectively 
acknowledged,  nor  because  never  acknowledged  at  all.^ 
In  some  of  the  states,  a  sheriff's  deed  must  be  acknowl- 
edged. The  acknowledgment  is  treated  as  part  of  the 
execution  of  the  deed,  and  is  as  indispensable  as  its 
delivery.'  In  the  states  where  this  rule  prevails,  the 
acknowledgment  is  not  made  nor  evidenced  in  the  same 
manner  as  other  deeds.    It  must  be  done  in  open  court,* 

1  Hill  V.  Wall,  66  Cal.  130. 

2  Doe  V.  Nay  lor,  2  Blackf.  32;  Ogden  v.  Walters,  12  Kan.  291;  Dixon  v.  Doe, 
5  Blackf.  106;  Hutchinson  v.  Kelly,  5  Eug.  178;  Stephenson  v.  Thompson,  13 
111.  186;  In  Matter  of  Smith  and  Others,  4  Nev.  254. 

» Hall  V.  Benner,  1  Penr.  &  W.  402;  21  Am.  Dec.  394. 
*  Murphy  v.  McCleary,  3  Yeates,  405;  Ryan  v.  Carr,  46  Mo.  483;  Adams  v, 
Buchanan,  49  Mo.  64. 


§332  THE  DEED.  UU 

and  can  be  done  in  no  other  court  than  the  one  pre- 
scribed by  law.^  In  Pennsylvania  it  has  been  said  that 
the  acknowledgment  must  be  treated  as  a  judicial  act, 
which  could  be  proved  only  by  the  record  of  the  court.^ 
In  Missouri,  while  the  acknowledgment  is  required  to 
be  taken  in  court,  and  the  clerk  is  to  make  minutes 
thereof,  yet  a  defect  in  the  minutes  does  not  impair 
the  effect  of  the  certificate  indorsed  on  the  deed.^ 
This  certificate  must  be  complete  in  itself,  and  cannot 
be  assisted  by  the  records  of  the  court.*  A  deputy 
sheriff  must  act  in  the  name  of  his  principal.  An 
acknowledgment  by  a  deputy  in  his  own  name  is  there- 
fore void.^ 

§  332.  Executing  Second  Deed  where  First  is  De- 
fective.— When  a  deed  is  from  any  cause  so  defective 
that  it  cannot  transfer  the  title  to  the  premises  sold, 
the  purchaser  is  not  without  remedy.  In  New  York, 
when  a  sheriff's  deed  failed  to  embrace  all  the  premises 
sold,  the  defendants  in  execution  were  restrained  from 
asserting  any  claim  to  the  omitted  parts.®  But  we 
apprehend  that  this  course  of  proceeding  cannot'  be 
successfully  defended.  When  a  sheriff's  deed  is  im- 
properly or  defectively  executed,  no  action  can  be  sus- 
tained in  some  of  the  states  to  correct  or  reform'  the 


'  MoCormick  v.  Meason,  1  Serg.  &  R.  92;  De  Haven's  Appeal,  38  Pa.  St. 
373. 

^  Bellas  V.  McCarty,  10  Watts,  13.  This  case  appears  to  be  doubted  iii 
Robb  V.  Ankeny,  4  Watts  &  S.  128. 

*  Scruggs  V.  Scruggs,  41  Mo.  242. 

*  McClure  V.  McClurg,  53  Mo.  173;  Samuels  v.  Shelton,  48  Mo.  444. 

>■  Samuels  v.  Shelton,  48  Mo.  444;  Evans  v.  Wilder,  7  Mo.  362.  With  re- 
spect to  acknowledgment  of  sheriff's  deeds  in  Missouri,  see  Bray  v.  Marshall, 
75  Mo.  327;  Lincoln  v.  Thompson,  75  Mo.  613. 

"  De  Eieraer  v.  De  Oantillon,  4  Johns.  Oh.  85. 
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deed.  The  only  remedy  is  to  procure  a  new  deed/ 
Certainly  a  purchaser  at  execution  sale  is  entitled  to 
a  conveyance  in  pursuance  of  and  commensurate  with 
his  purchase.  If  a  deed  is  given  to  him,  which  for  any 
cause  is  void  or  incorrect,  he  is  entitled  to  another, — 
one  which  shall  be  valid  in  form,  and  conformable  to 
the  facts  of  the  case.^  Under  the  statutes  of  North 
Carolina,  a  sheriff's  deed  does  not  pass  the  title  until 
recorded.  If  it  should  after  execution  and  before  its 
registration  be  lost,  an  action  may  be  sustained  against 
the  sheriff  and  the  judgment  debtor,  in  which  the  pur- 
chaser may  recover  judgment  that  the  officer  execute  a 
deed  in  lieu  of  the  one  lost,  and  also  for  the  possession 
of  the  land.*  The  power  of  courts  of  equity  to  correct 
mistakes  in  deeds  made  pursuant  to  execution  and  judi- 
cial sales  is  not  universally  denied.  In  New  Jersey 
these  deeds  will  be  corrected  for  fraud  or  mistake  in 
them  as  freely  as  voluntary  conveyances.*  Such  is  also 
the  rule  in  Arkansas  and  New  York.^     If  the  mistake 

*  Ware  v.  Johnson,  55  Mo.  500;  Bright  v.  Boyd,  1  Story,  486;  Moreau  v. 
Detchemendy,  18  Mo.  522;  Moreau  u.  Branham,  27  Mo.  351.  The  principle 
upon  which  these  decisions  rests  is,  that  while  equity  may  interpose  to  aid  the 
defective  execution  of  a  power  created  by  private  parties,  it  will  not  so  inter- 
pose where  the  power  is  created  by  statute.  The  soundness  of  the  general  rule 
is  well  sustained  by  the  authorities.  Story's  Eq.  Jur.,  sees.  96,  177;  Bright  v. 
Boyd,  1  Story,  486;  Allen  v.  Moss,  27  Mo.  354;  Abernathy  v.  Dennis,  49  Mo. 
468.  The  only  question  is,  whether  the  rule  extends  to  deeds  made  in  pursu- 
ance of  execution  and  judicial  sales.  In  New  York  a.  sheriff's  deed  may,  it 
seems,  be  reformed  in  equity.  Bartlett  v.  Judd,  21  N.  Y.  200;  78  Am.  Deo. 
131.  In  Indiana  a  mistake  in  description  may  probably  be  corrected.  Johns  v. 
Rome,  5  Blackf.  421.  But  the  rule  is  otherwise  where  the  mistake  runs  through 
the  proceedings  anterior  to  the  deed.  Mahau  v.  Reeve,  6  Blackf.  215;  Rogers 
V.  Abbott,  37  Ind.  138. 

*  Lamb  u  Sherman,  19  Neb.  681;  Adams  u.  Thomas,  6  Binn.  254;  Davis  ». 
Evans,  5  Ired.  525;  Thornton  v.  Miskimmou,  48  Mo.  219;  Doe  v.  Miller,  10 
U.  C.  Q.  B.  65. 

*  McMillan  v.  Edwards,  75  N.  C.  81. 

*  Ziugsem  v.  Kidd,  29  N.  J.  Eq.  516. 

*  Stewart  v.  Pettigrew,  28  Ark.  372;  Bartlett  v.  Judd,  21  N.  Y.  200;  78  Am. 
Dec.  131;  Colie  v.  Jamison,  13  Nat.  Bank.  Reg.  4. 
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is  merely  in  the  deed,  we  see  no  reason  for  denying  the 
power  of  equity  to  reform  or  correct  it,  unless  it  be 
because  the  party  has  an  adequate  remedy  by  proceed- 
ings to  compel  the  oflacer  making  the  sale  to  execute  a 
proper  and  correct  conveyance,  such  as  the  purchaser 
was  entitled  to  in  the  first  instance.  The  mistake  may 
have  been  at  some  point  anterior  to  the  execution  of  the 
deed.  The  decree  or  order  of  sale  may  have  described 
different  property  from  that  intended.  If  so,  the  deed 
cannot  be  reformed,  for,  if  reformed,  it  would  be  with- 
out support ;  for  the  only  authority  to  sell  was  confined 
to  the  property  described  in  the  judgment.^  Besides, 
it  would  ordinarily  be  unjust  and  inequitable  to  vary 
the  terms  of  an  involuntary  sale,  so  as  to  include  prop- 
erty not  authorized  to  be  sold,  nor  advertised  for  sale, 
because  a  sale,  under  such  circumstances,  must  gen- 
erally be  for  an  inadequate  price.  No  prudent  man 
would  care  to  assume  the  risk  and  expense  of  proceed- 
ings to  correct  the  mistake.  But  if  there  is  a  mistaken 
description  in  a  mortgage,  through  which  it  includes 
lands  not  belonging  to  the  mortgagor,  and  this  mistake 
is  carried  through  the  foreclosure  proceedings  and  sale, 
the  plaintiff  may  obtain  relief  by  a. new  action  to  reform 
the  mortgage  and  to  foreclose  it  as  reformed." 

§  333.  The  Effect  of  Deeds  by  Relation. — While 
the  title  of  the  defendant  is  not,  in  a  vast  majority  of  the 
states,  divested  until  the  execution  of  a  conveyance  to  the 
purchaser,  this  conveyaiice,  when  made,  must,  for  some 
purposes,  be  given  effect  as  though  executed  at  some 

'  Miller  v.  Kolb,  47  Ind.  220;  Kogera  v.  Abbott,  37  Ind.  138;  Lewis  v. 
Owen,  G4  Ind.  446;  Dickey  v.  Eeatty,  14  Ohio  St.  389. 

^  Conyers  v.  Mericlea,  75  Ind.  443;  Davenport  v.  Sovil,  6  Ohio  St.  459; 
Strang  v.  Beach,  11  Ohio  St.  283;  78  Am.  Deo.  308. 
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period  antecedent  to  its  date.  The  relation  of  deeds 
made  in  pursuance  of  sales  under  execution  is  -very 
frequently  spoken  of  in  the  reported  cases;  and  yet 
about  the  only  thing  which  we  conceive  to  be  well 
settled  in  regard  to  the  doctrine  of  relation  is,  that 
each  deed  must  be  given  such  an  effect  as  will  preserve 
and  make  effectual  the  lien  under  which  the  execution 
sale  was  made.  A  lien  is  sometimes  created  by  attach- 
ment, sometimes  by  the  docketing  of  a  judgment, 
sometimes  by  the  issue  of  execution,  and  sometimes  by 
a  levy.  But  however  created,  it  takes  precedence  over 
subsequent  liens  and  transfers;  and  a  sale  and  convey- 
ance based  upon  such  lien  transfer  to  the  purchaser 
all  the  title  which  the  defendant  held  when  such  origi- 
nal lien  attached.  To  this  extent  the  deed,  when 
executed,  takes  effect  by  relation,  and  must  be  treated 
as  though  made  on  the  day  when  the  lien  was  created. 
The  decisions  on  this  subject  are  consistent  and  nu- 
merous.^    Hence  if  a  lease  be  made  after  the  lien  is 

'  Hibberd  v.  Smith,  67  Cal.  547;  56  Am.  Rep.  726;  Ferguson  v.  Milea,  3 
Gilm.  358;  44  Am.  Deo.  702;  Wilhelm  v.  Humphries,  97  Ind.  520;  Ryhiner  v. 
Frank,  105  111.  326;  Fehley  v.  Barr,  66  Pa.  St.  196;  Bank  of  Missouri  v.  Wells, 
12  Mo.  361;  51  Am.  Deo.  163;  Shirks.  Wilson,  13  Ind.  129;  Cockey  v.  Milne, 
16  Md.  200;  Lackey  v.  Seibert,  23  Mo.  85;  Reichert  v.  MoClure,  23  III.  516; 
McClure  v.  Engelhart,  17  111.  47;  McCormick  v.  McMurtrie,  4  Watts,  192; 
Kirk  V.  Vonberg,  34  111.  440;  Kane  v.  Mackin,  9  Smedes  &  M.  387;  Kingman 
V.  Glover,  3  Rich.  27;  45  Am.  Dec.  756;  MUes  v.  Wilson,  3  Harr.  383;  Robin- 
son V.  Robinson,  3  Harr.  391;  Million  v.  Riley,  1  Dana,  359;  25  Am.  Dec.  149; 
Jackson  v.  Dickerson,  15  Johns.  309;  8  Am.  Dec.  236;  Stephens  v.  Illinois  M. 
F.  Ins.  Co.,  43  111.  327;  Smith  v.  Allen,  1  Blackf.  22;  Hutohings  v.  Ebeler,  46 
Cal.  557;  Doe  v.  Horn,  1  Ind.  363;  50  Am.  Dec.  470;  Bell  v.  Hall,  4  G.  Greene, 
68;  Clement  v.  Garland,  53  Me.  427;  Heywood  v.  Hildreth,  9  Mass.  393;  Brown 
V.  Maine  Bank,  11  Mass.  153;  Leach  v.  Koenig,  55  Mo.  451;  Hall  v.  Hoxie,  3 
Met.  251;  Strain  v.  Murphy,  49  Mo.  337;  Shumate  v.  Eeavis,  49  Mo.  333; 
Howard  v.  Daniels,  2  N.  H.  137;  Davidson  v.  Frew,  3  Dev.  3;  22  Am.  Dec.  708; 
Hope  V.  Henderson,  3  Dev.  12;  Pickett  v.  Pickett,  3  Dev.  6;  Dobson  v.  Mur- 
phy, 1  Dev.  &  B.  586;  Testerman  v.  Poe,  2  Dev.  &  B.  103;  Boyd  v.  Longworth, 
11  Ohio,  235;  Parker  v.  Swan,  1  Humph.  80;  34  Am.  Dec.  619;  Ellar  w.  Ray, 
2  Hawks,  568;  Wood  v.  Turner,  7  Humph.  517.     A  purchaser  at  an  execution 
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created,  the  conveyance  gives  the  purchaser  the  right 
to  disregard  the  lease.'  No  disclaimer  of  title,  attorn- 
ment to  a  stranger,  or  other  act  or  agreement  of  the 
judgment  debtor,  made  after  the  lien  attached,  can  be 
given  in  evidence  against  the  purchaser,  because,  by 
operation  of  the  doctrine  of  relation,  the  purchaser 
must  be  regarded  as  the  owner  from  the  date  of  such 
lien,  and  the  act  or  declaration  of  the  judgment  debtor 
as  that  of  a  stranger  to  the  title.^  The  necessity  and 
justice  of  this  rule  are  obvious.  If  it  did  not  prevail, 
the  debtor  might  make  worthless  a  lien  created  by 
himself,  by  doing  some  act,  or  making  some  declaration, 
to  impair  or  destroy  his  title. 

Knowing  that  a  deed,  by  relation,  destroys  all  aliena- 
tions and  encumbrances  made  subsequent  to  the  attach- 
ing of  the  original  lien,  to  enforce  which  the  execution 
sale  was  made,  does  not  enable  us  to  determine  in 
what  other  instances  the  law  of  relation  will  be  applied. 
Where  a  purchaser  took  possession  before  the  expiration 
of  the  time  for  redemption,  it  was  held  that  his  deed, 
when  afterward  executed,  took  effect  by  relation,  and 
annexed  the  title  to  the  possession,^  and  shielded  him 
from  prosecution  as  a  trespasser.*  In  New  York  and 
Missouri,  a  sheriff's  deed,  made  pending  an  action  of 
ejectment,  so  operates  by  relation  that  it  may  be  given 

sale  cannot  be  prejudiced  by  any  admissions  or  declarations  concerning  the 
title  made  by  the  judgment  debtor  after  the  lieu  had  attached.  Campbell  v. 
Lowe,  9  Md.  500;  66  Am.  Dec.  339. 

1  Wilson  V.  Miller,  32  Md.  297;  Wilson  v.  Davol,  6  Bosw.  619.  A  sale 
under  a  lien  subsequent  to  a  lease  gives  the  purchaser  the  right  to  the  rents 
after  he  receives  his  title.  Martin  v.  Martin,  7  Md.  368;  61  Am.'  Dec.  364; 
Bank  of  Pennsylvania  v.  Wise,  3  Watts,  394;  Hart  a.  Israel,  2  Browne,  22; 
Braddee  v.  Wiley,  10  Watts,  362. 

2  Campbell  v.  Lowe,  9  Md.  500;  66  Am.  Deo.  339;  Hays  v.  Wilstach,  82 
Ind.  13;  Wilson  v.  Miller,  32  Ind.  297;  Walt  v.  Staley,  91  Pa.  St.  27. 

°  Richardson  v.  Thornton,  7  Jones,  458. 

*  Kingman  v.  Glover,  3  Rich.  27;  45  Am.  Deo.  756. 
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in  evidence,  for  the  purpose  of  proving  that  the  grantee 
therein  held  the  title  at  the  institution  of  the  suit.^  In 
North  Carolina,  the  courts  have  refused  to  be  governed 
by  the  decisions  of  New  York  and  Missouri,  because 
they  regarded  those  decisions  as  carrying  the  law  of 
relation  to  an  unnecessary  and  unreasonable  length.^ 
The  execution  of  a  sheriff's  deed  cannot,  by  relation, 
enable  the  grantee  to  sustain  actions  of  trespass  for  in- 
juries done  to  the  lands  or  improvements  after  the  day 
of  the  sale.^  This  is  because  an  action  of  trespass  lies 
only  for  injuries  done  to  the  possession.  The  purchaser 
is  not  in  such  cases  without  remedy.  He  can  sustain  an 
action  in  the  nature  of  waste.*  In  Minnesota,  however, 
trover  may  be  sustained  against  one  who,  having  cut 
and  removed  logs  from  the  premises  after  the  sale,  and 
while  defendant  retained  a  right  of  redemption,  refused 
to  deliver  them  to  the  purchaser  after  his  title  had  be- 
come absolute.  While  the  court  did  not  refer  to  the 
doctrine  of  relation,  its  reasoning  was  an  affirmance  of 
that  doctrine,  and  was  to  the  effect  that  the  sale  neces- 
sarily vested  in  the  purchaser  the  title  to  the  land,  and 
everything  therein  pertaining  to  the  realty,  as  it  ex- 
isted at  the  time  of  the  sale.^  In  Wisconsin,  the  pur- 
chaser at  an  execution  sale  recovering  the  property  in 
ejectment  is  not  entitled  to  mesne  profits  accruing  be- 
fore the  execution  of  his  deed;*  and  the  same  principle  is 

•  Jackson  v.  Eamaay,  3  Cow.  75;  15  Am.  Deo.  242;  Crowley  v.  Wallace,  12 
Mo.  143;  Winston  v.  Aflfalter,  49  Mo.  263;  NelHs  a.  Lathrop,  22  Wend.  121; 
34  Am.  Deo.  285.  Similar  views  are  expressed  in  Wallace  u.  Lawrence,  1 
Wash.  C.  C.  503,  bnt  repudiated  in  Bagley  v.  Ward,  37  Cal.  121;  99  Am.  Dec. 
256;  Presnell  v.  Ransour,  8  Ired.  505. 

^  Davis  V.  Evans,  5  Ired.  523;  Richardson  v.  Thornton,  7  Jones,  458. 
'  Presnell  v.  Ransour,  8  Ired.  505;  McMillan  v.  Hafley,  Car.  Law  Rep.  89. 

*  Thomas  ».  Crofut,  14  N.  Y.  474. 

'  Whitney  v.  Huntington,  34  Minn.  458. 
«  Swift  V.  Agnes,  33  Wis.  228. 
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clearly  recognized  and  enforced  in  Michigan  and  Penn- 
sylvania.^ If  a  sale  is  made  under  a  decree  foreclos- 
ing a  mortgage,  the  deed  takes  effect  by  relation,  and 
transfers  all  fixtures  placed  on  th<=;  premises  after  the 
execution  of  the  mortgage,  and  remaining  thereon  at 
the  date  of  the  sale;  but  it  does  not  confer  upon  the 
purchaser  the  right  to  recover  fixtures  removed  before 
the  sale.^ 

The  relation  of  the  sheriff's  deed  may  have  some 
relevancy  in  connection  with  the  question  whether  the 
statute  of  limitations  has  operated  against  the  pur- 
chaser. The  doctrine  of  relation  is  never  indulged 
except  for  the  advancement  of  right  and  justice.^  It 
will,  therefore,  certainly  not  be  applied  against  a  pur- 
chaser  for   the   purpose   of  giving   operation  to   the 

'  Soheerer  v.  Stanley,.  2  Rawie,  276;  Thomas  v.  Connell,  5  Pa.  St.  13; 
Hawk  ».  Stouoh,  5  Serg.  &  R.  157.  ."The  sheriflf's  deed  relates  back  to  the 
levy  for  the  purpose  of  protecting  the  title  against  any  conveyance  or  encum- 
brance by  the  judgment  debtor,  and  to  tlie  ending  of  the  equity  of  redemption, 
for  the  purpose  of  protecting  the  purchaser  in  the  possession,  when  proceeded 
against  by  am  action  of  ejectment;  or  tor  fhe  purpose  of  supporting  a  convey- 
ance executed  by  the  purchaser  or  his  assignee.  It  does  not  follow,  however, 
as  a  necessary  conclusion,  that  such  relation  entitles  the  purchaser  or  hia  as- 
signee to  compensation  for  the  use  and  occupation  of  the  premises  before  his 
own  title  is  completed.  No  case  has  been  cited  or  found  establishing  such  a 
principle.  The  proceeding  by  which  the  judgment  debtor  is  to  be  divested  of  his 
property  is  a  statutory  one,  and  until  that  proceeding  has  been  completed,  so 
as  to  vest  the  title,  and  with  it  the  right  to  the  possession  in  another,  he  may 
lawfully  remain  in  the  use  and  occupation  of  the  premises  without  being  ac- 
countable. Upon  the  expiration  of  the  time  limited  for  redeeming,  if  the 
premises  are  not  redeemed,  the  purchaser  or  person  holding  his  title  has  a  right 
to  have  the  sale  completed  by  the  execution  of  a  deed  of  conveyance  which  will 
give  him  the  right  of  possession;  but  until  such  deed  is  executed,  or  he  be- 
comes in  some  other  way  vested  with  the  legal  title,  he  has  no  right  to  de- 
mand, and  cannot  recover,  the  possession;  and  not  having  been  entitled  to  the 
possession,  he  has  claim  on  account  of  the  use  and  occupation. "  Whipple  t^ 
Farrar,  3  Mich.  436;  64  Am.  Deo.  99. 

■'  Sands  V.  Pfeififer,  10  Cal.  258;  Hill  v.  Gwinn,  51  Cal.  47. 

"  Note  to  Jackson  v.  Ramsay,  15  Am.  Dec.  246. 
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statute  of  limitations,  at  a  time  when  he  was  not  yet 
entitled  to  a  conveyance.  But  he  jnay  postpone  the 
taking  out  of  his  conveyance,  for  years  after  his  right 
thereto  has  become  absolute,  and  during  such  time 
there  may  be  an  adverse  possession  of  the  property. 
Can  the  purchaser  by  failing  to  take  his  deed  post- 
pone the  inception  of  his  cause  of  action,  and  thus  in 
effect  postpone  the  operation  of  the  statute  of  limita- 
tions? The  answers  to  this  question  are  infrequent 
and  contradictory.  It  has  been  said:  "It  would  be 
absurd  to  suppose  that  the  mere  delay  or  negligence  of 
the  purchaser  in  procuring  a  deed  from  the  sheriff 
could  have  the  effect  of  preventing  the  bar  of  the  stat- 
ute from  attaching  in  favor  of  the  adverse  possessor."^ 
But  it  would  be  still  more  absurd  to  hold  that  the 
statute  of  limitations  is  in  operation,  unless  it  can  be 
affirmed  that  the  purchaser  must,  either  by  the  doc- 
trine of  relation  or  otherwise,  be  deemed  to  be  the 
holder  of  the  legal  title,  or  of  a  right  to  recover  the 
possession,  from  the  time  he  was  entitled  to  a  deed. 
The  majority  of  the  cases  affirm  the  very  reverse  of 
this.  Hence  it  is  difficult  to  resist  the  conclusion 
which  has  been  announced  in  one  case,  that  there  is 
nothing  to  put  the  statute  of  limitations  in  motion, 
until  by  the  execution  and  delivery  of  the  sheriff's 
deed  the  purchaser  is  vested  with  a  right  of  posses- 
sion, and  therefore  with  a  cause  of  action.^ 

§  334.    Coutradictiug  Sheriffs'  Deeds. — In  a  subse- 
quent portion  of  this  work  we  shall  treat  of  the  effect 

'  Keaton  v.  Thomasson's  Lessee,  2  Swan,  138j  58  Am.  Dec.  55;  Cowles  v. 
Co£fey,  88  N.  0.  340. 

'  Jefferson  v.  Wendt,  51  Oal.  575;  4  Cent.  L.  J.  197. 
Vol.  n.-71 


1334  THE  DEED.  1122 

of  returns  made  by  sheriffs  and  constables,  showing 
the  various  acts  done  by  them  in  obedience  to  writs  of 
execution  placed  in  their  hands  for  service.  We  shall 
there  state  that  such  returns,  when  collaterally  ques- 
"tioned,  must  be  treated  as  conclusive  between  the 
■parties  to  the  suit,  and  all  persons  in  privity  with 
them,  and  as  prima  facie  evidence  as  against  all  other 
persons.^  The  recitals  made  in  sheriffs'  deeds  ought 
to  be  of  as  conclusive  a  character  as  those  found  in 
sheriffs'  returns.  "The  power  to  sell,  to  recite,  and  to 
deed,  having  its  origin  in  the  judgment  and  execution, 
must  be  proved  by  a  production  of  both  under  the  rule 
of  best  evidence;  but  when  the  power  has  been  so 
proved,  the  sheriff  becomes,  so  to  speak,  the  accredited 
historian  of  his  acts  under  it.  He  may  narrate  his  • 
proceedings  on  the  back  of  the  execution,  and  return 
it  into  court,  and  with  or  without  that  he  may  issue  a 
certificate  to  the  purchaser,  and  both  the  certificate 
and  return  if  made  would,  within  the  limits  of  the 
authority  delegated  to  him,  be  evidence  against  all, 
persons  of  the  facts  stated  or  recited  therein.  It  is 
also  the  official  duty  of  the  sheriff  to  make  a  like  state- 
ment or  recital  in  his  deed,  and  it  follows  that  a  recital 
so  made  must  be  entitled  to  the  same  effect  as  an 
instrument  of  evidence,  as  all  the  authorities  concede 
to  be  due  to  an  official  return  on  execution,  if  one  be 
made."^  It  follows  from  these  views  that  the  defend- 
ant in  execution  cannot  contradict  any  of  the  recitals 
in  the  deed.  If  there  be  a  valid  judgment  and  execu- 
tion, giving  the  officer  power  to  sell  and  convey,  the 
defendant  is  bound  by  the  officer's  conveyance  as  much 
as  if  it  were  made  by  himself,  and  he  will  not  be  per- 

»  See  §  363-365.  »  Hibu  v.  Peck,  30  Cal.  288. 
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luitted  in  any  collateral  way  to  impeach  or  avoid  it.^ 
The  deed  is  also  conclusive  on  the  plaintiff,  the  grantee, 
and  all  persons  claiming  title  under  it.^  As  against 
strangers,  it- is  not  conclusive,  except  in  circumstances 
where  the  sheriff's  return  in  the  same  case  would  be 
conclusive.*  In  New  York,  equity  has  jurisdiction  to 
reform  a  sheriff's  deed,  and  may  exercise  its  authority 
at  the  instance  of  a  defendant  as  well  as  of  a  plaintiff. 
Hence,  a  defendant  was  in  that  state  able  to  defeat 
an  action  of  ejectment  by  pleading  and  proving  that 
the  land  in  controversy,  though  embraced  in  the  sher- 
iff's deed,  was  in  fact  excepted  from  the  sale.* 

'Blood  V.  Light,  38  Cal.  658;  99  Am.  Dec.  341;  Cooper  v.  Galbraith,  3 
Wash.  C.  C.  550;  Jackson  v.  Vanderheyden,  17  Johns.  167;  8  Am.  Dec.  378; 
Jackson  w.  Roberts,  7  Wend.  83,  and  11  Wend.  422;  Dent;.  Winans,  2  Green 
(N.  J.),  6;  Dodge  v.  Walley,  22  Cal.  225;  83  Am.  Dec.  61 ;  Jackson  v.  Sternberg, 
20  Johns.  49;  Love  v.  Powell,  5  Ala.  58;  McDonald  v.  Badger,  23  Cal.  393; 
IngersoUv.  Truebody,  40  Cal.  611;  Donohue  ti.  McNulty,  24  Cal.  411;  Smith 
V.  Houston,  16  Ala.  Ill;  Pollard  ij.  Cooke,  19  Ala.  188;  Plants.  Anderson,  16 
Fed.  Kep.  914. 

2  Zabriskie  v.  Mead,  2  Nev.  285;  French  v.  Edwards,  13  Wall.  506. 

'  Zabriskie  v.  Mead,  2  Nev.  285;  French  v.  Edwards,  13  Wall.  506;  Donq- 
hue  V.  MoNulty,  24  Cal.  411. 

*  Bartlett  v.  Judd,  21  N.  Y.  200;  78  Am.  Dec;  131. 
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CHAPTER  XXV. 

THE  PURCHASER'S  TITLE,   RIGHTS,  AND  REMEDIES. 

§  335.     Purchaser  obtains  defendant's  title,  and  none  other. 

§  336.     The  efifect  of  secret  transfers  and  equities. 

§  337.     The  effect  of  agreements  to  hold  for  the  benefit  of  defendant. 

§  338.     The  interest,  of  the  purchaser  as  against  prior  liens. 

§  339.     The  general  effect  of  irregularities. 

§  340.     The  effect  of  irregularities  where  plaintiff  or  his  attorney  purchased. 

§  341.     The  purchaser's  title  is  not  affected  by  the  officer's  return. 

§  342.  The  effect  of  fraudulent  practices  in  which  the  purchaser  participated, 
or  of  which  he  had  notice. 

§  343.     The  effect  of  secret  vices. 

§  344.  Whether  the  whole  consideration  must  be  paid  to  protect  a  purchaser 
from  secret  vices. 

§  345.     The  effect  of  a  reversal,  a  stranger  having  purchased. 

§  346.     How  restitution  ia  to  be  enforced  where  a  stranger  purchased. 

§  347.     The  effect  of  a  reversal  when  plaintiff  or  his  attorney  has  purchased. 

§  348.     The  effect  of  transfers  of  shares  in  corporations. 

§  349.     The  purchaser's  rights  to  rents  and  profits  before  conveyance. 

§  349  a.     The  purchaser's  remedy  for  waste. 

§  350.  The  purchaser's  right  to  possession,  and  the  remedies  for  its  enforce- 
ment. ^ 

§  351.     What  defenses  may  be  asserted  against  the  purchaser. 

§  352.     The  purchaser's  remedy  for  a  failure  of  title. 

§  335.  Purchaser  Obtains  Defendant's  Title,  and 
None  Other. — Judgment  and  execution  liens  attach  to 
the  defendant's  real,  instead  of  his  apparent,  interest  in 
property.^  It  follows  from  this  that  the  sale  made 
under  such  a  lien  can  ordinarily  transfer  no  interest 
beyond  that  in  fact  held  by  the  defendant  when  the 
lien  attached,  or  acquired  by  him  subsequently  thereto, 
and  before  tl^e  sale.^     In  England,  sales  in  market  overt 

'  Freeman  on  Jiidgijients,  sees.  356,  357,  and  ante,  §  195. 

2  Stevens  v.  King,  21  Ala.  429;  O'Neal  v.  Wilson,  21  Ala.  288;  Treptow  v. 
Base,  ]0  Kan.  170;  Taylw  v.  Eokford,  11  Smedes  &  M.  21;  Flynn  v.  Williams, 
1  Ired.  509;  Rutherford  v.  Green,  2  Ired.  Eq.  122;  Carney  v.  Emmons,  9  Wis. 
114. 
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gave  the  purchaser  a  good  title,  irrespective  of  any 
question  concerning  the  prior  ownership  of  the  prop- 
erty. Many  efforts  have  been  made  to  have  the  courts 
declare  the  doctrine  of  sales  in  market  overt  applicable 
to  the  sales  of  chattels  under  execution.  But  all  these 
efforts  have  been  without  success.  With  unvarying 
unanimity  the  rule  has  been  sustained  that  a  sale  of 
chattels,  under  a  writ  against  one  person,  can  have  no 
operation  upon  the  title  of  another  person.  Hence 
the  purchaser  is  always  liable  to  a  suit  brought  by  the 
true  owner.^  There  may  be  instances  in  which  the 
judgment  creditor  induces  a  purchase  by  misrepresenta- 
tions, and  thereby  furnishes  a  cause  on  which  the  pur- 
chaser may  successfully  seek  a  release  from  his  bid;^ 
but  in  ordinary  circumstances  there  is  no  warranty^  of 
title,  nor  has  the  officer  any  authority  whatever,  in  his 
official  capacity,  to  make  any  warranty  or  any  repre- 
sentations whatever,  concerning  the  title.*  The  pur- 
chaser acquires  all  the  defendant's  title,  whatever  it 
may  be,  including  such  covenants  as  pass  with  the  land,^ 
and  the  right  to  compel  a  specific  performance.^ 

1  McClanahan  v.  Barrow,  27  Miss.  664;  Chambers  v.  Lewis,  28  N.  Y.  454; 
16  Abb.  Pr.  433;  Bryant  v.  Whitoher,  52  N.  H.  158;  Farrant  v.  Thompson,  5 
Barn.  &  Aid.  826;  Buflfum  v.  Deane,  8  Gush.  41;  Shaw  v.  Tunbridge,  2  W. 
Black.  1064;  Stoue  v.  Ebberly,  1  Bay,  317;  Champney  v.  Smith,  15  Gray,  512; 
Shearick  v.  Ruber,  6  Binn.  2;  Symonds  v.  Hall,  37  Me.  354;  59  Am.  Dec.  53; 
Griffith  V.  Fowler,  15  Vt.  390;  Austin  v.  Tilden,  14  Vt.  327;  Homesley  «.  Hague, 
4  Joues,  481;  Coombs  v.  Gorden,  59  Me.  Ill;  Williams  v.  Miller,  16  Conn.  144; 
Bartholomew  v.  Warren,  32  Conn.  102;  85  Am.  Deo.  251. 

2  Webster  v.  Haworth,  8  Cal.  21;  68  Am.  Dec.  287. 
'  Bassett  v.  Lockard,  60  111.  164. 

*  Ball  V.  Pratt,  36  Barb.  402;  The  Monte  Allegro,  9  Wheat.  645;  Puckett 
V.  United  States,  4  Am.  Law  Reg.  459. 

'*  Spencer's  Case,  5  Coke,  17;  Redwine  v.  Brown,  10  Ga.  320;  White  v. 
Whitney,  3  Met.  81 ;  Carter  v.  Denman,  3  Zab.  260;  Markland  v.  Crump,  1 
Dev.  &  B.  94;  27  Am.  Dec.  230;  Lewis  v.  Cook,  13  Ired.  196;  Sweet  v.  Green, 
1  Paige,  473;  19  Am.  Dec.  442;  Kellogg  t-.Wood,  4  Paige,  578;  Lefort  v.  Todd, 
32  N.  J.  L.  124;  McCrady  r.  Brisband,  1  Nott  &  McC.  104. 

"  Morgan  v.  Bouse,  53  Mo.  219. 
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This  rule  is  subject  to  some  apparent  exceptions, 
which  may  all,  we  believe,  be  resolved  into  two  classes, 
viz.:  1.  Sales  in  which  the  property  sold  or  some  in- 
terest therein  is  not  subject  to  execution ;  and  2.  Sales 
in  which  the  defendant  has  some  interest  which  either 
has  not  been  levied  upon,  or  is  not  subject  to  levy  and 
sale  in  the  mode  employed.  In  the  first  class  may  be 
included  all  property  not  subject  to  execution  in  any 
case,  or  if  so  subject  in  some  cases,  exempt  in  the  par- 
ticular case  under  consideration.  '  Under  the  decisions 
in  some  of  the  states,  an  execution  sale  may  transfer 
the  legal  title  held  by  a  trustee,^  but  it  never  trans- 
fers the  interest  of  the  beneficiary,  and  the  better  opin- 
ion is,  that  unless  the  trustee  has  a  beneficial  interest 
in  the  subject  of  the  trust,  his  estate  is  not  subject  to 
execution,  and  therefore  a  levy  and  sale,  under  a  writ 
against  him,  transfer  no  title  whatsoever.^  As  an  in- 
stance of  the  second  class  may  be  mentioned  a  sale 
under  a  writ  against  two  or  more  defendants,  when  the 
interest  of  only  one  was  levied  upon,^  or  when  one  of* 
them  held  a  lien  by  way  of  mortgage  on  the  property 
sold.*  In  the  last  case  the  sale  would  not  affect  the 
lien,  because  it  could  only  be  transferred  by  some  pro- 
ceeding adapted  to  reaching  the  debt,  of  which  it  was  a 
mere  incident. 

An  execution  sale,  while  it  relates  back  to  the  incep- 
tion of  the  lien,  is  not  confined  to  the  debtor's  title  at 

»  Smith  V.  Lookabill,  71  N.  C.  25;  Giles  v.  Palmer,  4  Jones,  386;  69  Am. 

'Deo.  756.     The  purchaser  acquires  every  right  and  interest  of  the  defendant. 

Hence  the  former  may  successfully  resist  a  mortgage  made  by  the  latter  on  the 

property  purchased,  and  which  is  tainted  with  usury.    Dix  v.  Van  Wyck,  2 

Hill,  522;  Mason  v.  Lord,  40  N.  Y.  476. 

"'  Nugent  V.  Priebatsch,  61  Miss.  402;  ante,  §§  173,  181. 

»  Frederick  v.  St.  R.  &  Ft.  S.  R.  R.,  82  Mo.  402. 

*  Rahm  v.  Butterfield,  82  Ind.  163. 
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that  time.  It  includes,  in  addition  thereto,  all  title 
held  by  the  debtor  at  the  moment  of  the  sale,  though 
acquired  subsequently  to  the  levy.^  But  if  the  defend- 
ant acquires  title  subsequently  to  the  sale,  this  does  not 
inure  to  the  benefit  of  the  purchaser;^  but  it  is  other- 
wise with  fixtures  attached  to  the  land  after  the  sale, 
for  by  such  attachment  they  become  a  part  of  the 
realty,  and  pass  with  it  on  the  execution  of  the  sheriff's 
deed.*  In  some  instances,  the  purchaser  acquires  the 
interest  of  the  plaintiff  as  well  as  of  the  defendant. 
This  is  so  whenever  the  title  of  the  plaintiff  is  essen- 
tial to  accomplish  the  manifest  purpose  of  the  sale. 
Thus  if  the  sale  is  made  to  satisfy  a  lien  held  by  plain- 
tiff, it  transfers  such  lien;  or  in  case  the  plaintiff  held 
the  legal  title  to  secure  the  debt,  the  sale  divests  him 
of  that  also.  Hence  when  a  sale  is  made  to  enforce  a 
vendor's  lien,  the  purchaser  acquires  the  interests  both 
of  the  vendor  and  the  vendee  in  the  land,*  but  not  the 
title  of  the  vendor,  to  unpaid  notes  for  the  purchase 
price,  given  him  by  the  vendee.^  So  a  sale  under  a 
decree  foreclosing  a  mortgage,  though  it  may  not  be 
effectual  to  divest  the  title  of  the  mortgagor  or  his 
successor  in  interest,  vests  in  the  purchaser  the  title 
and  rights  of  the  mortgagee.^  Other  instances  occur 
in  which  the  purchaser  succeeds  to  the  rights  and  in- 
terests of  both  plaintiff  and'  defendant.'     Thus,  w^here 

1  Frink  v.  Roe,  70  Cal.  296;  Kenyon  v.  Quinn,  41  Cal.  325. 

2  Bates  V.  Bacon,  66  Tex.  348;  McArthur  v.  Oliver,  60  Mich.  606;  West- 
heimer  v.  Reed,  15  Neb.  662;  Kenyon  v.  Quinn,  41  Cal.  325. 

»  Hayes  v.  N.  Y.  Min.  Co.,  2  Col.  273. 

*  Vierheller's  Appeal,  24  Pa.  St.  106;  62  Am.  Dec.  365;  Freeman  on  Judg- 
ments, sec.  .365;  Zeigler's  Appeal,  69  Pa.  St.  471. 

"  Blackmer  v.  Phillips,  67  N.  C.  340.     See  also  Tally  v.  Reed,  74  N.  C.  463. 

«  Brobst  V.  Brock,  10  Wall.  519;  Carter  v.  Walker,  2  Ohio  St.  339;  Frische 
V.  Kramer,  16  Ohio,  125;  Cheek  v.  Waldrum,  25  Ala.  152;  Mount  v.  Manhat* 
tan  Co.,  43  N.  J.  Eq.  25. 

'  Briley  v.  Cherry,  2  Dev.  2;  18  Am.  Dec.  561. 
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the  plaintiff  is  entitled  to  maintain  proceedings  in  equity 
to  have  a  transfer  declared  void,  because  made  by  de- 
fendant to  defraud  hiw  of  his  debt,  the  purchaser  at  an 
execution  sale  based  on  such  debt  will  be  entitled  to 
proceed  in  the  same  manner  and  with  like  effect.^  But, 
generally,  the  title  of  the  purchaser  is  only  that  of  the 
defendant  in  execution.  If  the  latter  is  a  co-tenant, 
the  purchaser  will  become  a  co-tenant  only,  and  his  in- 
terest will  be  subject  to  the  same  burdens  and  incidents 
as  if  it  had  continued  to  be  the  property  of  the  judg- 
ment debtor.^  If  the  judgment  debtor  is  holding 
under  a  contract  of  purchase,  the  purchaser  of  his  in- 
terest at  an  execution  or  judicial  sale  receives  and 
must  hold  it  subject  to  such  contract,  and  therefore  in 
subordination  to  the  rights  of  the  vendor.^  The  title 
of  the  purchaser  is  subject  to  all  equities  of  which  he 
had  notice,*  and  to  all  defects  revealed  by  the  judg- 
ment and  execution.^ 

§  336.  The  Effect  of  Secret  Transfers  and  Equi- 
ties Existing  against  tlie  Defendant. — The  purchaser 
at  an  execution  sale  takes  his  title  subject  to  such  liens, 
easements"  and  equities,'  as  it  was  subject  to  in  the 

»  Scott  V.  Purcell,  7  Blackf.  68;  39  Am.  -Dec.  453;  Mays  v.  Rose,  Freem. 
Ch.  703;  Gentry  v.  Robinson,  55  Mo.  260;  Morse  v.  Sleeper,  58  Me.  329;  East- 
man V.  Schettler,  13  Wis.  324;  Baker  v.  Dobyns,  4  Dana,  226;  Miller  v.  Jami- 
son, 24  N.  J.  Eq.  41. 

2  Polhemus  v.  Empson,  27  N.  J.  Eq.  190;  Threadgill  v.  Redwine,  97  K.  0. 
241;  Fischer  v.  Eslaman,  68  111.  78. 

»  Nat.  Bank  of  Pontiac  v.  King,  110  HI.  254;  Smith  v.  Lytle,  27  Minn.  184. 

*  Boro  V.  Harris,  13  Lea,  36. 

'  Stotsenburg  v.  Stotsenburg,  75  Ind.  538. 

"  Cannon  v.  Boyd,  30  Leg.  Int.  209;  Taylor  v.  Jjowensteiu,  50  Misa.  278. 

'  Walke  V.  Moody,  65  N.  C.  599;  Benham  v.  Corwin,  2  Ohio  St.  36;  Free- 
man V.  Hill,  3  Dev.  &  B.  389;  Polk  v.  Gallant,  2  Dev.  &  B.  Eq.  395;  34  Am.  Dec. 
410;  Richardson  v.  Stillinger,  12  Gill  &  J.  477;  Riddle  v.  Bryan,  5  Ohio,  48; 
Rutherford  v.  Green,  2  Ired.  Eq.  121;  Freeman  v.  Melane,  2  Jones  Eq.  44; 
Obertheir  v.  Stroud,  33  Tex.  522;  Blakenship  v.  Douglass,  26  Tex.  225;  82  Am. 
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hands  of  the  defendant  in  execution,  unless  he  can 
show  that  he  is  a  purchaser  in  good  faith  and  without 
any  notice,  actual  or  constructive,  of  the  existence  of 
such  lien,  easement,  or  equity.^  We  have  heretofore 
had  occasion  to  treat  of  the  rights  of  purchasers  at 
execution  sales,  when  brought  in  conflict  with  claims 
derived  from  unrecorded  instruments  made  by  the  de- 
fendant, or  based  upon  some  other  secret  transaction 
not  known  to  the  purchaser.^  We  then  said:  "Wher- 
ever, under  the  law,  a  deed^  or  mortgage*  is  valid 
without  being  recorded,  a  subsequently  attaching  judg- 
ment lien  against  the  grantor  or  mortgagor  will  not  be 
of  any  benefit  to  the  lien-holder  as  against  the  deed  or 
mortgage.  But  a  purchaser  at  a  sale  under  a  judgment 
is,  to  the  same  extent  as  if  he  were  purchaser  at  a  pri- 
vate or  voluntary  sale,  protected  from  claims  previously 
acquired  by  third  persons  from  the  judgment  debtor,  of 
which  lie  has  no  actual  nor  constructive  notice.®     But 

Deo.  608;  Hart  v.  Felder,  4  Desaus.  Eq.  202;  Boynton  v.  Winslow,  37  Pa.  St. 
315;  Georgetown  v.  Smith,  4  Cranoh  0.  C.  91;  Meade  v.  Thompson,  Walker, 
450. 

1  Apperson  v.  Burgett,  33  Ark.  .328;  Kessey  v.  McHenry,  54  Iowa,  187. 

^  Freeman  oh  Judgments,  sees.  368,  368  a. 

'  Norton  v.  Williams,  9  Iowa,  528;  Bell  v.  Evans,  10  Iowa,  353;  Beavan  v. 
Oxford,  6  DeGex,  M.  &  G.  507;  Goodwin  v.  Williams,  5  Grant  Ch.  539;  Gil- 
lespie V.  Van  Egmondt,  6  Grant  Ch.  533. 

*  Cathrow  v.  Eade,  1  Smale  &  G.  423;  Seevers  v.  Delashmutt,  11  Iowa,  174; 
77  Am.  Dec.  139;  Larrimer's  Appeal,  22  Pa.  St.  41;  Hampton  v.  Levy,  1  Mc- 
Cord  Ch.  107. 

^  Clark  V.  Campbell,  2  Rawle,  215;  Smith  v.  Painter,  5  Serg.  &  R.  223;  9 
Am.  Deo.  344;  Oviatb  v.  Brown,  14  Ohio,  285;  Scott  v.  Bentel,  23  Gratt.  1; 
Vannice  v.  Bergen,  16  Iowa,  555;  85  Am.  Dec.  531;  Borden  v.  Tillman,  39 
Tex.  262;  Norton  v.  Williams,  9  Iowa,  528;  Bell  v.  Evans,  10  Iowa,  353;  Low 
V.  Bliaco,  10  Bush,  331;  Paine  v.  Mooreland,  15  Ohio,  435;  Ellis  v.  Smith,  10 
Ga.  253;  Butterfield  v.  Walsh,  36  Iowa,  534;  Scribner  v.  Lockwood,  9  Ohio, 
184;  Fosdick  v.  Barr,  3  Ohio  St.  471;  Byers  v.  Engles,  16  Ark.  543;  Ehle  v. 
Chamberlain,  8  Weud.  25;  Ayres  v.  Duprey,  27  Tex.  605;  86  Am.  Deo.  657; 
Morrison  v.  Funk,  23  Pa.  St.  421.  Purchasers  at  execution  sales  are,  to  the 
same  extent  as  other  purchasers,  entitled  to  the  benefit  of  the  statutes  re- 
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if,  at  the  time  of  the  sale,  the  purchaser  has  actual  no- 
tice of  any  legal  or  equitable  right  in  a  third  person^ 
or  if,  in  the  absence  of  such  notice,  the  instrument  evi- 
dencing such  right  is  properly  of  record,  or  if  posses- 
sion is  held  under  it,  then  the  title  acquired  by  the 
purchaser  cannot  prejudice  the  interests  of  such  third 
person.^  In  some  of  the  United  States,  however,  the 
registry  laws  so  modify  the  effect  of  conveyances  and 
other  instruments  concerning  real  estate  as  to  give  a 
judgment  lien  precedence  over  any  unrecorded  in- 
strument of  which  the  judgment  creditor  had  no 
knowledge  at  the  date  of  the  attaching  of  the  lien  of  his 
judgment,^  and  the  holder  of  the  lien  takes  all  the 
title  the  records  show  to  be  in  the  judgment  debtor.^ 
In  Alabama,  by  statute,  when  a  conveyance  of  real 
estate  is  made,  it  must  be  recorded  within  sixty  days, 
qr  it  will  be  void  against  creditors  or  subsequent  pur- 
chasers •  without  notice.  Under  this  statute,  it  has 
been  held  that  if  the  judgment  creditor  is  not  affected 
with  notice  of  an  unrecorded  deed,  he  acquires  a  lien 
not  limited  nor  avoided  by  the  deed,  and  under  which 
a  perfect  title  may  be  acquired  by  a  purchaser  having 

quiring  instruments  affecting  the  title  to  real  estate  to  be  recorded.  Stewart 
V.  Freeman,  22  Pa.  St.  120;  Heister  v.  Fortner,  2  Binn.  40;  4  Am.  Dec.  417; 
Mann's  Appeal,  1  Pa.  St.  24;  Scribner  v.  Lockwood,  9  Ohio,  184;  Waldo  v. 
Russell,  5  Mo.  387;  Goepp  v.  Gartiser,  35  Pa.  St.  130;  Duke  v.  Clark,  58  Miss. 
465;  Lee  v.  Bermingham,  30  Kan.  312;  Draper  v.  Bryson,  26  Mo.  108;  69  Am. 
Dec.  483;  Grace  v.  Wade,  45  Tex.  529;  Milner  v.  Hyland,  77  Ind.  458;  Miles 
V.  King,  5  S.  C.  146. 

'  Davis  V.  Ownsby,  14  Mo.  170;  55  Am.  Dec.  105;  Valentine  v.  Havener, 
20  Mo.  133;  Chapman  o.  Coats,  26  Iowa,  288;  Hoy  v.  Allen,  27  Iowa,  208; 
Byers  v.  Engles,  16  Ark.  543;  Hood  v.  Fahuestock,  1  Pa.  St.  470;  44  Am.  Dec. 
147;  Krider  v.  Lafferty,  1  Whart.  303. 

2  Guiteau  v.  Wisely,  47  111.  433;  McFadden  v.  Worthington,  45  111.  362. 

'  Johnson  v.  Robinson,  20  Minn.  189;  Martin  v.  Dryden,  1  Gilm.  187;  Kelly 
V.  Mills,  41  Miss.  281;  Massey  v.  Westcott,  40  HI.  160;  Taylor  v.  Lowenatein, 
50  Miss.  278;  Low  v.  Blinco,  10  Bush,  331. 
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full  notice  of  the  former  deed;^  and,  in  general,  under 
this  or  similar  statutes,  if  the  lien  once  attaches,  so  as 
to  take  precedence  over  prior  deeds  in  favor  of  a  judg- 
ment creditor,  it  is  not  liable  to  be  defeated  by  the 
subsequent  recording,  before  any  sale,  of  a  previously- 
executed  instrument,  nor  hj  giving  actual  notice  of 
the  existence  of  such  instrument.^  We  have  seen  that 
the  lien  of  a  judgment  is  subordinate  to  all  rights, 
whether  legal  or  equitable,  capable  of  enforcement 
against  the  judgment  debtor  when  the  lien  attached ; 
but  that  strangers  purchasing  at  an  execution  sale 
become  thereby  purchasers  within  the  meaning  of  the 
registry  laws,  and  as  such  are  protected."  In  some  of 
the  states,  the  immunity  of  the  purchaser  from  equities 
and  transfers  of  which  he  had  no  notice,  actual  or  con- 
structive, is  not  fully  conceded.  In  South  Carolina, 
the  holder  of  an  unrecorded  deed,  of  which  the  pur- 
chaser had  no  notice,  may,  by  recording  it  after  the 
sale,  and  before  the  execution  of  the  sheriff's  deed, 
obtain  precedence  over  the  latter.*  In  New  York,  it 
has  been  held  that  the  purchaser  is  bound  by  an  agree- 
ment of  which  he  had  no  notice,  by  virtue  of  which 
the  judgment  had  lost  "its  apparent  position  as  a  lipn 
upon  real  estate."*  The  judgment  creditor  may  also 
become  a  purchaser  at  the  sale.  In  so  doing  he  may 
make  a  bid,  and  thereby  produce  a  complete  or  partial 
satisfaction  of  his  judgment.  The  question  then  arises, 
whether  he  thereby  becomes  a  purchaser  for  value, 
and  whether,  as  such,  he  is  protected  by  the  registry 
law  from  infirmities  in  the  debtor's  title  of  which,  when 

1  De  Veudell  v.  Hamilton,  27  Ala.  156;  Sharp  v.  Shea,  .32  N.  J.  Eij.  65; 
Rutgers  v.  Kingsland,  3  Halst.  Ch.  178. 

2  Pollard  V.  Cocke,  19  Ala.  188;  Fash  v.  Ravesies,  32  Ala.  451. 
»  Leger  v.  Doyle,  11  Rich.  109;  69  Am.  Dec.  240. 

*  Frost  V.  Yonkers,  70  N.  Y.  553;  Clute  v.  Emmerich,  99  N.  Y.  342. 
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purchasing,  tlie  creditor  had  no  notice,  actual  or  con- 
structive. In  Iowa,  a  judgment  debtor,  at  the  ren- 
dition of  the  judgment,  held  lands  under  an  implied 
trust,  in  pursuance  of  which,  subsequent  to  the  judg- 
ment, he  made  a  conveyance  to  his  cestui  qw  trust. 
The  latter  failed  to  record  his  deed,  and  the  lands  were 
sold  to  the  creditor  without  any  notice  of  the  deed, 
or  of  the  facts  out  of  which  it  arose.  The  supreme 
court  thought  this  a  proper  case  in  which  to  apply  the 
"wholesome  rule  of  equity,  that  where  one  of  two  in- 
nocent persons  must  suffer,  the  loss  will  fall  upon  that 
party  who  has  been  guilty  of  the  first  negligence,"  and 
therefore  sustained  the  title  of  the  creditor,  based  on 
the  purchase  under  his  own  judgment.^  This  case  was 
but  an  affirmance  of  a  prior  decision  in  the  same  state, 
declaring  that,  "when  a  creditor  merges  his  judgment 
into  a  title,  without  actual  or  constructive  notice  of 
prior  equities,  he  becomes  a  purchaser,  and  is  entitled 
to  protection  in  the  absence  of  equitable  circumstances, 
with  any  other  subsequent  bona  fide  purchaser."^  But 
probably  a  slight  preponderance  of  the  authorities  dis- 
sents from  the  conclusions  reached  in  Iowa,  and  main- 
tains that  "to  constitute  a  person  a  bona  fide  purchaser, 
within  the  meaning  of  the  statute,  he  must,  upon  the 
faith  of  the  purchase  of  the  property,  have  advanced 
for  it  a  valuable  consideration";  and  that,  "if  he  was 
a  creditor  antecedent  to  his  purchase,  and  paid  for  the 
purchase  by  a  credit  on  his  demand,  then,  inasmuch  as 
he  has  parted  with  no  consideration  on  the  faith  of  the 

'  Gower  v.  Doheney,  33  Iowa,  36,  Evans  v.  McGlasson,  18  Iowa,  150,  Vitito 
V.  Hamilton,  86  Ind.  137,  Newman  v.  Davis,  24  Fed.  Rep.  609,  Wood  v.  Chapin, 
13  N.  Y.  509,  67  Am.  Dec.  62,  support  the  same  rule.  See  also  Parker  v. 
Pierce,  16  Iowa,  227;  Walker  v.  Elston,  21  Iowa,  523;  Butterfield  a.  Walsh, 
21  Iowa,  97;  89  Am.  Dec.  557;  Vannice  v.  Berger,  16  Iowa,  655;  85  Am.  Dec. 
531;  Butterfield  w.  Walsh,  36  Iowa,  534. 

2  Halloway  v.  Plainer,  20  Iowa,  121;  89  Am.  Dec.  517. 
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purchase,  he  is  not  a  bona  fide  purchaser,  within  the 
meaning  of  the  statute."^ 

§  337.  The  Effect  of  Agreements  to  Hold  the  Prop- 
erty for  the  Defendant. — It  has  frequently  happened 
that  persons  whose  property  was  about  to  be  sold  under 
execution  have  been  induced  to  relax  their  efforts 
toward  making  payment,  and  to  permit  a  third  person 
to  become  the  purchaser  at  the  sale,  under  a  parol 
agreement  that  such  purchaser  would  hold  the  property 
for  the  benefit  of  the  defendant,  and  would  permit  him 
to  redeem  from  the  sale,  upon  equitable  terms  specified 
in  the  parol  agreement.  After  such  purchase  has  been 
made,  the  purchasers  have,  in  many  instances,  endeav- 
ored to  hold  the  property  regardless  of  their  agree- 
ment, and  have  sought  to  shield  themselves  from  the 
operation  of  the  agreement  by  claiming  that  it  could 
not  be  enforced  because  it  was  hot  in  writing,  and  could 

'  Ayres  v.  Duprey,  27  Tex.  593;  86  Am.  Dec.  657;  Williams  v.  HoUings- 
■worth,  1  Strob.  Eq.  103;  47  Am.  Deo.  527;  Orme  v.  Roberta,  33  Tex.  768; 
Banning  v.  Edes,  6  Minn.  402;  Wright  v.  Douglass,  10  Barb.  97;  Diokerson  v. 
Tillinghast,  4  Paige,  215;  25  Am.  Dee.  528.  But  the  New  York  cases  here 
cited  are,  in  effect,  overruled  by  the  subsequent  case  of  Wood  v.  Chapin,  13 
N.  Y.  509;  67  Am.  Deo.  62.  Plaintiff  purchasing  under  his  own  writ  acquires 
no  title  to  goods  fraudulently  purchased  by  defendant.  Where  the  original 
owner  has  the  right  to  reclaim  them  from  the  defendant,  he  has  an  equal  right 
to  make  such  reclamation  from  a  purchasing  plaintiff.  Devoe  v.  Brandt,  53 
N.  Y.  462.  Plaintiff  purchasing  at  a  sale  under  his  own  writ  "  takes  subject 
to  all  equities  against  the  defendant  in  execution,  whether  he  has  notice  of 
them  or  not."  Rollins  v.  Henry,  78  N.  C.  342;  Delespine  v.  Campbell,  52 
Tex.  4.  The  supreme  court  of  Indiana,  in  two  cases,  both  decided  at  the 
November  term,  1882,  seems  to  hp.ve  decided  this  question  both  ways.  In 
Vitito  V.  Hamilton,  86  Ind.  137,  the  court  said:  "The  case  falls  within  the 
rule  that  one  who  purchases  at  an  execution  sale,  although  himself  the  execu- 
tion plaintiff,  is  a  bonajide  purchaser,  and  protected  against  all  prior  equities. " 
But  in  Oarnahan  v.  Yerkes,  87  Ind.  62,  it  declared  that  "an  execution  credi- 
tor who  bids  off  property  at  a  sale  upon  his  own  execution,  and  applies  the  bid 
to  the  payment  of  his  own  judgment,  is  not  regarded  as  a  bonajide  or  innocent 
purchaser."  In  the  latter  case  no  mention  ia  made  of  the  former.  Hence  we 
cannot  ascertain  whether  one  was  intended  to  overrule  the  other  or  not. 
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not  therefore  be  proved  under  the  statute  of  frauds. 
But  the  answer  which  courts- of  equity  have  always 
made  to  their  plea  is,  that  purchasers  who  become  such 
ex  maleficio  should  be  treated  as  the  trustees  of  defend- 
ants in  execution,  and  compelled  to  comply  with  their 
parol  agreements.^  It  is  true  that  a  recent  decision  in 
Pennsylvania  lays  down  the  general  proposition  that 
nothing  can  be  clearer  than  that  a  mere  naked,  parol 
agreement  by  the  purchaser,  that  he  will  hold  the 
premises  in  trust  for  the  defendant,  cannot  be  enforced 
against  the  former,  and  in  favor  of  the  latter.^  This  case 
does  not  profess,  however,  to  specify  the  circumstances 
in  which  the  agreement  will  be  considered  as  a  "mere 
naked  agreement";  and  from  prior  decisions  in  the 
same  state,  we  infer  that,  even  there,  a  purchaser  under 
such  a  parol  agreement  will  be  held  as  a  trustee,  where 
it  is  shown  that  the  transaction  was  intended  as  a  mere 
mortgage,®  or  where,  owing  to  the  agreement,  the  pur- 
chaser had  been  permitted  to  bid  in  the  property  upon 
terms  that  would  not  otherwise  have  been  open  to  him.* 

§  338.  Tlie  Interest  of  the  Purchaser  as  against 
Prior  Liens.  — An  execution  sale  necessarily  takes 
precedence  over  all  liens  junior  to  that  upon  which  it 

'  Denton  v.  MoKenzie,  1  Desau.  Eq.  289;  1  Am.  Deo.  664;  Lillaxd  v.  Casey,  2 
Bibb,  459;  Arnold  v.  Cord,  16  Ind.  177;  Strong  v.  Glasgow,  2  Murph.  289; 
Combs  u.  Little,  3  Green  Ch.  310;  W^illiams  v.  Williams,  8  Bush,  241;  Martin 
V.  Martin,  16  B.  Mon.  8;  Miller  v.  Antle,  2  Bush,  407;  92  Am.  Dec.  495;  Green 
V.  Ball,  4  Bush,  586;  Langhorne  v.  Payne,  14  B.  Mon.  624;  Dobson  v.  Erwin, 
1  Dev.  &  B.  569;  Byrnes  v.  Morris,  53  Tex.  213;  Mulhalland  v.  York,  82  N.  C. 
510;  Peebles  v.  Pate,  90  N.  C.  348. 

''  Dollar  Savings  Bank  v.  Bennett,  76  Pa.  St.  402;  Barnet  v.  Dougherty,  32 
Pa.  St.  371. 

8  Sweetzer's  Appeal,  71  Pa.  St.  264. 

*  Boynton  v.  Houster,  73  Pa.  St.  453;  Beegle  v.  Wentz,  65  Pa.  St  369;  93 
Am.  Dec.  762. 


1135  PURCHASER'S  TITLE,  RIGHTS,  AND  REMEDIES.         §  338 

was  based.^  Its  effect  upon  senior  liens  differs  in  tie  dif- 
ferent states.  In  the  majority,  the  senior  liens,  whether 
existing  by  judgment  or  otherwise,  are  not  impaired  by 
the  sale.  Their  effect,  and  the  remedies  by  which 
they  may  be  enforced,  remain  as  before.^  In  making 
the  sale,  neither  the  plaintiff  nor  the  sheriff  is  under 
any  obligation  to  make  any  statement  concerning  the 
existence  or  extent  of  paramount  liens.^  In  some 
states,  a  sale  of  property  under  execution  has,  in  most 
cases,  the  effect  of  transferring  title  regardless  both  of 
junior  and  of  senior  liens  against  the  property.  The 
claim  of  the  lien-holders  is  released  from  the  property 
and  attached  to  its  proceeds  in  the  hands  of  the  officer.* 
The  question  of  liens  under  this  system  is  one  in  which 
the  purchaser  rarely  need  take  any  interest.  The  lien- 
holders  must  have  it  litigated  and  determined  in  pro- 
ceedings for  the  distribution  of  the  funds  realized  from 
the  sale.  If  either  of  them  fails  to  present  his  claim 
so  that  it  may  be  satisfied  out  of  these  funds,  or  if,  the 
claim  being  presented,  the  proceeds  are  consumed  by 
paramount  claims,  then  the  lien-holder  must  suffer, the 

1  Willis  V.  Willis,  22  La.  Ann.  447;  Ex  parte  Elwood,  1  Denio,  633;  Harden 
■V.  Brady,  37  Ga.  600. 

^  Freeman  on  Judgments,  sec.  377;  Lathrop  w.  Brown,  23  Iowa,  40;  Rankin 
V.  Scott,  12  Wheat.  177;  Littlefield  v.  Nichols,  42  Cal.  372;  Shotwell  v.  Mur- 
ray, 1  Johns.  Ch.  512;  Bruce  v.  Vogel,  38  Mo.  100. 

^  Carson's  Sale,  6  Watts,  140. 

*  Vickory  D.  Vickory,  1  Harr.  (Del.)  193,  note;  Foulke  v.  Millard,  108  Pa. 
St.  230;  Beekman's  Appeal,  38  Pa.  St.  385;  Farmers'  Bank  v.  Wallace,  3  Harr. 
(Del.)  370;  Custer  v.  Detterer,  3  Watts  &  S.  28;  Commonwealth  v.  Alexander, 
14  Serg.  &  R.  257.  This  rule  formerly  prevailed  in  North  Carolina  (Ricks  v. 
Blount,  4  Dev.  128;  Jones  v.  Judkins,  4  Dev.  &  B.  454;  34  Am.  Dec.  392; 
Isler  V.  Moore,  67  N.  C.  74;  Woodley  v.  Gilliam,  67  N.  C.  234;  Couglan  v. 
Wliite,  66  N.  C.  102);  but  is  now  superseded  by  the  code  (Perry  v.  Morris,  65 
N.  C.  221;  Woodley  v.  Gilliam,  67  N.  C.  234).  In  Georgia,  a  sale  under  execu- 
tion transfers  title  free  from  the  lien  of  prior  judgments  (Harrison  v.  McHenry, 
9  Ga.  164;  62  Am.  Dec.  435;  Dowdell  v.  Neal,  10  6a.  148),  but  subject  to  prior 
mortgages  (Harwell  v.  Fitts,  20  Ga.  723). 
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loss  of  his  lien.  The  distinction  between  liens  and 
interests  must  be  kept  in  view.  Superior  liens  may  be 
discharged  by  a  sale ;  but  superior  interests  cannot  be 
thus  removed.  The  purchaser  may  succeed  to  the  de- 
fendant's title  freed  from  the  liens  to  which  it  was  sub- 
ject in  the  defendant's  hands.  He  cannot,  however, 
succeed  to  a  title  or  interest  not  held  by  the  defendant. 
A  widow's  right  to  dower  is  not  a  lien  upon,  but  an 
interest  in,  lands.  It  is,  therefore,  not  divested  by  an 
execution  sale,  even  in  those  states  where  such  sales,  a^s 
a  general  rule,  release  all  liens.^ 

Even  in  those  states  where  the  general  policy  of  the 
law  is  to  sell  property  under  execution,  freed  from  all- 
liens,  many  exceptions  disturb  the  harmonious  apph- 
cation  of  the  general  rule.  Thus  in  Pennsylvania,  all 
paramount  liens  of  an  indefinite,  indeterminate,  value 
remain  a  charge  on  the  property,  because  it  is  impos- 
sible to  calculate  the  amount  of  their  value  for  the 
purpose  of  deducting  it  from  the  proceeds  of  the  sale.^ 
If  a  lien  is  for  a  definite  amount,  due  at  an  ascertained 
time,  its  release  is  not  avoided  by  the  fact  that  the 
time  for  payment  has  not  yet  arrived.^  A  mortgage 
to  the  state  is  not  released  by  an  execution  sale.*  By 
the  present  statutes  of  Pennsylvania,  when  a  mort- 
gage is  prior  to  all  other  liens  except  those  of  other 
mortgages,  and  for  ground-rents,  it  continues  to  be  a 
charge  on  the  lands  after  an  execution  sale.^     If,  how- 

>  Sohall's  Appeal,  40  Pa.  St.  170;  Fisher  v.  Kean,  1  Watts,  259,  But  a  leg- 
acy made  a  charge  on  lands  is  a  lien,  and  will  be  released  as  such.  Lobach's 
Case,  6  Watts,  167;  McLanalian  v.  Wyant,  1  Penr.  &  W.  112;  21  Am.  Dec.  363. 

••'  Heist  V.  Baker,  49  Pa.  St.  353;  McKenzey's  Appropriation,  3  Pa.  St.  156; 
Lauman'a  Appeal,  8  Pa.  St.  473. 

^  Hellman  v.  Hellman,  4  Rawle,  440;  Lobach's  Case,  6  Watts,  167. 

*  Duncan  v.  Reiff,  3  Penr.  &  W.  368. 

'"■  Kuhn's  Appeal,  2  Pa.  St.  264;  Bratton's  Appeal,  8  Pa.  St.  164;  Mehaffy 
V.  Share,  2  Penr.  &  W.  361;  Whitehead  v.  Purnell,  2  Miles,  434.     The  rule  was 
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ever,  judgment  be  recovered  for  the  principal  or  in- 
terest on  a  note  or  bond  secured  by  mortgage,  a  sale 
thereunder  releases  the  property  from  the  mortgage 
lien.'  As  a  general  rule,  no  officer  has  the  power  to 
prescribe  terms  or  conditions  of  sale  in  addition  to  or 
different  from  those  prescribed  by  law.  Hence  his 
sales  must,  with  reference  to  prior  liens,  be  governed 
by  law,  rather  than  by  terms  which  he  assumes  the 
power  to  impose.^  But  if  it  is  understood  and  agreed 
between  the  parties  in  interest  and  the  purchaser,  that 
he  will  take  the  property  subject  to  prior  encum- 
brances, this  agreement  will  be  enforced;  the  judgment 
creditor  making  the  sale  will  be  entitled  to  the  pro- 
ceeds, and  the  prior  lien-holders  will  retain  their  liens 
against  the  property.^ 

§  339.  General  Effect  of  Irregularities.  — We  have 
necessarily,  in  treating  of  the  issue  and  form  of  execu- 
tions, and  the  various  steps  taken  by  authority  thereof, 
considered  the  effect  of  various  irregularities  upon  the 
rights  of  persons  deraigning  title  through  executioii 
sales.  The  general  principle  to  be  deduced  from  all 
the  authorities  is,  that  the  title  of  a  purchaser,  not 
himself  in  fault,  cannot  be  impaired  at  law  nor  in  equity 
by  showing  any  mere  error  or  irregularity  in  the  pro- 
ceedings.*    Errors  and  irregularities  must  be  corrected 

otherwise  prior  to  1830.  Willard  v.  Norris,  2  Rawle,  56;  Corporation  v.  Wal- 
lace, 3  Rawle,  109. 

'  Hartz  V.  Woods,  8  Pa.  St.  471;  Pierce  v.  Potter,  7  Watts,  475. 

2  Randolph's  Case,  5  Pa.  St.  242;  Hellman  v.  Hellman,  4  Rawle,  440;  Esh- 
elmau  v.  Witner,  2  Watts,  263;  Aulenbaugh  v.  Umbehauer,  8  Watts,  48;  3 
Watts  &  S.  259;  Mode's  Appeal.  6  Watts  &  S.  280. 

^  Stackpole  v.  Glassford,  16  Serg.  &  R.  163;  Tower's  Appropriation,  9 
Watts  &  S.  103;  42  Am.  Deo.  319;  McMurray  v.  Hopper,  43  Pa.  St.  4G3;  Zeig- 
ler's  Appeal,  35  Pa.  St.  173. 

*  Park  V.  Darling,  4  Cush.  197;  Warren  v.  Twilley,  10  Md.  39;  Armstrong 
V.  Jackson,  1  Blackf.  210;  12  Am.  Dec.  225;  Sullivan  v.  Hearnden,  11  Ga.  294j 
Vol..  II.— 72 
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by  a  direct  proceeding.  If  not  so, corrected,  they  can- 
not be  made  available  by  way  of  a  collateral  attack  on 
the  purchaser's  title.'^  Hence  an  execution  sale  cannot 
be  collaterally  avoided  because  real  estate  was  sold 
without  first  levying  upon  personalty,^  nor  because  of 
irregularities  or  deficiencies  in  the  advertisement,^  nor 
for  incorrect  taxation  of  costs,^  nor  for  defects  in  the 
levy,"  nor  for  irregularities  in  adjourning  the  sale," 
nor  because  the  interest  levied  upon  and  sold  is  less 
than  that  held  by  the  defendant/  nor  because  the 
property  of  a  surety  was  seized  when  the  duty  of  the 
officer  was  to  first  levy  upon  the  property  of  the  prin- 
cipal,^ nor  because  the  sale  was  made  in  disregard  of 
an  order  staying  all  proceedings,^  or  upon  an  execution 

Elliott  V.  Knott,  14  Md.  121;  Bolgiano  v.  Cook,  19  Md.  375;  Frakes  v.  Brown, 
2  Bkckf.  295;  Manahan  v.  Sammon,  3  Md.  463;  Marshall  v.  Greenfield,  8  Gill 
&  J.  349;  29  Am.  Deo.  559;  Moore  v.  Neil,  39  111.  256;  89  Am.  Dec.  303; 
Dingledine  v.  Hershman,  53  111.  280;  Boles  v.  Johnson,  23  Cal.  226;  83  Am.  Dec. 
HI;  Avery  v.  Rose,  4  Dev.  553;  Jackson  v.  Rosevelt,  13  Johns.  97;  Oxley  v. 
Mizle,  3  Murph.  250;  Hewitt  v.  Weatherby,  57  Mo.  276. 

1  Cabell  V.  Grubbs,  48  Mo.  353;  Norton  v.  Quimby,  45  -Mo.  388;  Rigg  v. 
(Jook,  4  Gilm.  336;  Durham  v.  Heaton.  28  111.  264;  81  Am.  Dec.  275;  Jackson 
V.  Spink,  4  Chic.  L.  N.  309;  Kelsey  v.  Dunlap,  7  Cal.  160;  Stetson  v.  Freeman, 
35  Kan.  523;  Oram  v.  Rotherrail,  S8  Pa.  St.  300;  Hering  v.  Chambers,  103  Pa. 
St.  172;  Nagle  v.  Macy,  9  Cal.  426;  Winchester  v.  Winchestsr,  1  Head,  460. 

«  Doe  V.  Meyers,  9  U.  C.  Q.  B.  465;  Paris  v.  Banton,  6  J.  J.  Marsh.  237; 
Frakes  v.  Brown,  2  Blackf.  295;  Denhara  v.  Holeman,  26  Ga.  182;  71  Am.  Dec. 
198;  Hayden  o.  Dunlap,  3  Bibb,  216;  Dice  v.  Penn,  2  Swan,  561;  Dowdell «. 
Neal,  10  Ga.  148. 

=  Jones  V.  Fulgham,  2  Murph.  364;  Kilby  v.  Haggin,  3  J.  J.  Marsh.  213; 
Solomon  v.  Peters,  37  Ga.  251;  92  Am.  Deo.  69;  Cooley  v.  Wilson,  10  West.  Jur. 
283;  Johnson  v.  Reese,  28  Ga.  353;  73  Am.  Dec.  757;  Hendrick  o.  Davis,  £7 
Ga.  167;  73  Am.  Dec.  726;  Ogden  v.  Wajters,  12  Kan.  282;  ante,  §  286. 

*  Wilkins  v.  Huse,  9  Ohio,  154. 

'•  Cooper  V.  Barrall,  10  Pa.  St.  491;  Swiggert  v.  KoUock,  3  Houst.  326. 

"  Reid  V.  Largent,  4  Jones,  454;  Pope  v,  Bradley,  3  Hawks,  16;  Mordeoai 
V.  Speight,  3  Dev.  428;  24  Am.  Dec.  266. 

'  Knight  u.  Leak,  2  Dev.  &  B.  133;  O'Connor  v.  Youngblood,  16  Ala.  718; 
contra;  McLaughlin  r.  Shields,  12  Pa.  St.  283. 

8  Sellars  v.  Fite,  59  Tenn.  120. 

'  Monell  V.  Lawrence,  12  Johua.  521. 
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or  order  of  sale  issued  without  the  plaintiff's  direction.^ 
Where  there  is  any  defect  in  stating  the  facts  necessary 
to  support  a  sale,  the  existence  of  such  facts  will  gen- 
erally be  presumed.^  "A  bona  fide  purchaser  at  a  sheriff's 
sale  is  protected  by  the  presumption  that  the  judgment 
of  a  competent  court  of  record  has  been  correctly  ren- 
dered, and  that  the  execution  in  the  hands  of  the  officer 
has  been  regularly  issued.  He  may  fairly  presume 
that  the  sheriff,  in  the  discharge  of  his  duties,  has  acted 
according  to  law."^  If  the  sheriff's  return  fails  to  state 
whether  or  not  the  land  was  appraised  before  it  was 
sold,  the  presumption,  in  the  absence  of  any  other  evi- 
dence on  the  subject,  must  be  indulged  that  the  sheriff 
did  his  duty  in  regard  to  such  appraisement.*  "It  has 
been  repeatedly  held  by  this  court  that  where  the  re- 
turn of  a  sheriff"  is  silent  as  to  some  matter  imposed 
upon  him  in  connection  with  the  sale  to  which  the  re- 
turn relates,  it  will  be  presumed  that  the  sheriff  did  his 
duty,  until  it  is  otherwise  shown  by  some  appropriate 
proceeding."*  A  purchaser's  title  may  generally  be 
defeated  by  shpwing  that  the  judgment  was  satisfied  by 
payment,*  or  by  the  imprisonment  of  the  defendant  un- 
der execution,'  or  by  proving  that  the  sale  was  made 
privately,^  or  that  the  purchase  was  made  for  the  bene- 
fit of  the  officer  who  conducted  the  sale/  or  without 

'  Sowlea  V.  Harvey,  20  lud.  217. 

'  HoUingsworth  v.  Dickey,  24  Ga.  434. 

«  Coker  v.  Dawkins,  20  Fla.  141. 

*  Talbott  V.  Hale,  72  Ind.  1. 

*  Ferrier  v.  Deutchman,  81  Ind.  392;  Woolen  v.  Roekafeller,  81  Ind.  208. 
'Jackson  v.  Morse,  18  Johns.  441;  9  Am.  Dec.  225;  Cameron  v.  Irwin,  5 

Hill,  272;  Den  v.  Roberts,  11  Ired.  424;  Hunter  v.  Stevenson,  1  Hili  (S.  C), 
415;  Thrower  v.  Vaughan,  1  Rich.  18. 

'  Kennedy  v.  Duncklee,  1  Gray,  65;  King  v.  Goodwin,  16  Mass.  563;  Loomia 
V.  Storrs,  4  Conn.  440. 

'  Hutchinson  v.  Cassidy,  46  Mo.  431. 

» Carpenter  v.  StilweU,  11  N.  Y.  61;  cmte,  §  292. 
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allowing  the  defendant  the  benefit  of  appraisement  when 
he  was  entitled  to  it.^  In  New  Jersey  a  purcliaser's 
title  may,  it  seems,  be  avoided  by  showing  that  the  of- 
ficer who  executed  the  writ  was  guilty  of  a  departure 
from  the  forms  prescribed  by  law.^  A  sale  is  also  void 
when  it  is  shown  by  the  record  to  have  been  made  in  a 
manner  different  from  that  prescribed  by  the  judgment 
under  which  it  was  authorized,  as  where  the  judgment 
or  the  law  required  the  property  to  be  sold  to  the  per- 
son who  would  take  the  least  portion  thereof,  and  pay 
the  judgment  and  all  costs,  and  the  deed  states  that  the 
sale  was  made  to  the  highest  and  best  bidder.^  A 
judgment  of  one  of  the  late  confederate  state  courts  is 
not  absolutely  void.  If  the  defendant  takes  no  pro- 
ceeding to  vacate  it,  and  submits  to  the  issue  of  execu- 
tion and  sale  of  his  property,  the  sale  is  valid.*  In 
Pennsylvania  a  sale  made  under  process,  the  issuing  of 
which,  at  the  time  it  issued,  was  forbidden  by  law,  is 
judged  to  be  void."  In  Georgia  a  sale  in  violation  of 
an  injunction  is  thought  to  be  irregular  merely.* 

§  340.  Effect  of  Irregularities  where  Plaintiff  or 
his  Attorney  has  Purchased. — With  respect  to  infirm- 
ities in  the  proceedings,  the  plaintiff  and  his  attorney 
are  less  favored  than  strangers  to  the  writ.  Strangers 
are  allowed  and  encouraged  to  rely  upon  the  facts  set 
forth  in  the  record,  and  upon  the  presumption  that  all 
the  officers  of  the  law  have  in  all  respects  performed 

'  Wolf  V.  Payne,  35  Pa.  St.  97;  St.  Bartholomew  v.  Wood,  61  Pa.  St.  96; 
ante,  §  284. 

2  Todd  V.  Pliilhower,  4  Zab.  796. 

"  French  v.  Edwards,  13  Wall.  506. 

*  Bush  V.  Glover,  47  Ala.  167. 

''  Sheetz  v.  Wynkoop,  74  Pa.  St.  198;  Cadmus  v.  Jackson,  52  Pa.  St.  295. 

«  Eikeman  v.  Kohn,  48  Ga,  183. 
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their  duties.  But  if  notice  of  vices  or  infirmities  in 
the  pioceediogs  is  brought  home  to  str  ngers  purchas- 
ing at  execution  sales,  then,  as  we  have  shown  in  the 
preceding  section,  such  vices  or  infirmities  may  impair 
the  title  in  the  hands  of  such  purchaser  with  notice. 
But  it  is  incumbent  on  the  plaintiff  and  his  attorney  to 
keep  informed  of  all  the  proceedings  taken  in  the  case 
under  their  direction,  or  by  virtue  of  their  authority. 
The  law  will  not  permit  them  to  be  ignorant  of  such 
proceedings.  Hence,  if  there  is  any  irregularity  in 
the  proceedings,  neither  the  plaintiff  nor  his  attorney 
can,  on  becoming  purchaser  under  the  execution,  pro- 
tect his  title  by  showing  that  he  was  ignorant  of  the 
irregularity.  Some  authorities  make  the  general  asser- 
tion that  neither  the  plaintiff  nor  his  attorney  can  hold 
property  purchased  under  a  voidable  writ.^  We  by  no 
means  assent  to  this  conclusion.  There  are  many  irreg- 
ularities of  sufficient  gravity  to  warrant  the  vacating  of 
a  writ  on  prompt  application,  but  which  the  defendant 
will  not  be  able  to  successfully  assert  after  he  has  been 
guilty  of  tacitly  ratifying  the  irregularity  by  his  unwar- 
rantable delay.  There  are  also  many  cases  in  which 
the  motion  to  vacate  a  writ  for  errors  in  form  may  be 
met  by  a  counter- motion  to  correct  the  errors  and  per- 
mit the  writ  to  stand.  Wherever  the  irregularity  is 
such  that  the  defendant  can  be  deemed  to  have  waived 
it  by  his  laches  in  not  sooner  complaining,  or  where  it 
is  of  such  a  character  that  it  can  be  cured  by  amend- 
ing the  writ,  we  think  it  cannot  render  the  sale  void, 
although  the  plaintiff  may  have  purchased.  But  it 
is  certain  that   neither   the   plaintiff^  nor  his   attor- 

'  Keeling  v.  Heard,  .3  Head,  592;  Waite  v.  Balby,  8  Humph.  406. 
2  King  V.  Cushman,  41  111.  31;  89  Am.  Dec.  366;  Pettingill  v.  Moss,  3  Minn. 
223;  74  Am.  Deo.  747;  Raubi;.  Heath,  SBlackf.  575;  Harrisons.  Doe,  2Blackf. 
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ney^  can  ever  be  treated  as  purchasers  having  no  notice 
of  vices  and  irregularities  in  the  judgment  and  pro- 
ceedings; and  that  whatever  rights  and  equities  the 
defendant  in  execution  may  assert  against  a  purchaser 
with  notice,  he  may  also  assert  against  the  plaintiif 
or  his  attorney,  whether  either  had  any  actual  notice 
or  not. 

§  341.  Purchaser  not  Bound  to  Show  the  Officer's 
Return. — Where  the  title  of  the  defendant  is  sought 
to  be  divested  by  extending  real  estate  under  execution 
in  the  methods  pursued  in  the  New  England  states,  the 
officer's  return  upon  the  writ  is  an  indispensable  muni- 
ment of  the  plaintiff's  title.  Not  only  is  the  muniment 
indispensable,  but  it  requires  to  be  drawn  with  fullness 
and  exactness.  It  must  show  full  compliance  with  all 
the  provisions  of  the  statute.  If  it  fails  in  this,  the 
plaintiff's  title  under  the  extent  is  without  validity.^ 
Where  property  is  sold  under  execution,  the  rule  is 
altogether  different.  No  doubt  the  officer  ought,  in 
all  cases,  to  make  a  full  and  correct  return.  But  the 
purchaser's  title  is  not  dependent  on  the  performance 
of  this  duty  by  the  officer.  The  purchaser  has  no  con- 
trol over  the  officer,  and  therefore  is  not  prejudiced  by 
a  deficient  or  incorrect  return,  nor  by  the  entire  absence 
of 'any  return  whatever.^ 

1;  Bybee  v.  Ashby,  2  Gilm.  151;  43  Am.  Deo.  47;  Steinback  v.  Leese,  27  Cal. 
295;  Winston  v.  Otley,  25  Miss.  451;  Stephens  v.  Deunison,  1  Or.  19;  Chris- 
tian V.  Newberry,  61  Mo.  446;  Bole  v.  Newberger,  81  Ind.  274;  Boyd  v.  Ellis, 
1)  Iowa,  97;  Sargent  v.  Sturm,  23  Cal.  359;  83  Am.  Deo.  118.  Where  plaintiff 
purchases  in  the  name  of  another,  but  for  his  own  benefit,  the  rule  is  the  same 
as'  if  he  had  purchased  in  his  own  name.     Barber  v.  Reynolds,  44  Cal.  520. 

1  Moody  V.  Harper,  38  Miss.  599;  Stewart  v.  Croes,  5  Gilm.  442;  Simonds 
V.  Oatlin,  2  Caines,  61;  Cole  &  C.  Cas.  346;  Huffman  v.  Gaines,  47  Ark.  ,226; 
O'Brien  v.  Harrison,  59  Iowa,  686;  Hays  v.  Casaell,  70  III.  609;  McLean  Co. 
Bank  v.  Flagg,  31  111.  290;  83  Am.  Dec.  224. 

^  Wilcox  V.  Emerson,  10  R.  I.  270;  14  Am.  Rep.  683. 

'  Forrest  v.  Camp,  16  Ala.  642;  Brooks  v.  Rooney,  11  Ga.  423;  56  Am.  Deo. 
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§  343.    Effect  of  Fradulent  Practices  in  Which  the 
Purchaser  Participated,  or  of  Which  he  had  Notice.  — 

The  protection  which  the  law  extends  to  purchasers  at 
execution  and  judicial  sales,  whereby  they  are  shielded 
from  secret  frauds  and  irregularities,  rests  upon  public 
policy.  This  public  policy  demands  that  there  should 
be  such  confidence  in  the  proceedings  of  the  courts  and 
of  their  officers,  that  persons  acting  in  good  faith  shall 
not  be  afraid  to  invest  their  capital  in  the  purchase  of 
property  exposed  to  the  hazard  of  sacrifice  at  compul- 
sory sales,  when  the  proceedings  have  the  appearance 
of  regularity.  But  public  policy  never  requires  that 
any  man  shall  be  secured  the  fruits  of  his  own  fraud, 
nor  even  the  fruits  of  a  fraud  perpetrated  by  others, 
and  brought  within  his  knowledge  at  the  time  he  made 
his  investment.  On  the  contrary,  a  sound  public  policy 
requires  that  every  species  of  fraud  shall  be  discouraged 
and  punished.  When,  by  any  fraudulent  contrivance, 
the  purchaser  at  an  execution  sale  has  obtained  an  un- 
conscionable advantage,  equity  will,  beyond  question, 
compel  him  to  relinquish  it.  And  perhaps  the  aid  of 
equity  need  not  be  invoked.  For  the  reported  cases 
generally  agree  in  affirming  that  a  title  acquired  by 

430;  Stewart  v.  Houston,  25  Ark.  311;  Phillips  v.  Coffee,  17  111.  156;  63  Am. 
Dec.  357;  Hopping  v.  "Burnam,  2  O.  Greene,  39;  Hunt  v.  Loucks,  38  Gal.  372; 
99  Am.  Dec.  404;  Humphry  v.  Beeson,  1  G.  Greene,  199;  48  Am.  Dec.  370; 
Doe  V.  Heath,  7  Blackf.  154;  Low  v.  Adams,  6  Cal.  277;  Thurston  v.  Barnes,  10 
Ind.  289;  Banks  v.  Evans,  10  Smedes  &  M.  35;  48  Am.  Dec.  734;  Kinney  v. 
Knoebel,  47  111.  417;  Buchanan  v.  Tracy,  45  Mo.  437;  Wheaton  v.  Sexton,  5 
Wheat.  503;  Jackson  «.  Spink,  59111.  404;  Jackson  v.  Sterubergh,  1  Johns.  Cas. 
153;  SmuU  v.  Mickley,  1  Rawle,  95;  State  v.  Salyers,  19  Ind.  432;  Mitchell  v. 
Lipe,  8  Yerg.  179;  29  Am.  Dec.  116;  Blood  v.  Light,  38  Cal.  649;  99  Am.  Dec. 
441;  Shaffer  v.  Bolander,  4  G.  Greene,  201;  Cloud  v.  El  Dorado,  12  Cal.  133; 
73  Am.  Dec.  526;  Clark  v.  Lockwood,  21  Cal.  224;  Barney  v.  Patterson,  6  Har. 
&  J.  182;  Hinds  v.  Scott,  11  Pa.  St.  19;  51  Am.  Dec.  506;  Gibson  v.  AVinslow, 
38  Pa.  St.  49;  Den  v.  Hamilton,  1  Tayl.  10;  Hutchins  v.  Carver,  16  ilinn.  13; 
Ingram  v.  Belk,  2  Strob.  207;  Bitter  v.  Soannell,  11  Cal.  238;  70  Am.  Dec.  775; 
Byer  v.  Etnyre,  2  Gill,  150;  41  Am.  Dec.  410. 
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execution  sale,  through  the  aid  of  false  representations, 
or  of  any  trick,  device,  imposture,  or  other  fraud  on  the 
defendant  in  execution,  is,  while  held  by  the  guilty  pur- 
chaser, utterly  worthless  and  void.^  And  in  order  to 
be  purged  of  the  vices  by  which  it  was  infected  by  the 
misconduct  of  the  original  purchaser,  it  is  essential  that 
the  title  should  be  transferred  in  good  faith,  and  upon 
a  valuable  consideration,  to  some  person  who  is  both 
guiltless  and  ignorant  of  those  vices;  for  a  purchaser 
with  notice  has  no  higher  equity,  and  will  receive  no 
further  protection,  than  a  participant  in  the  fraud.^  If, 
on  the  other  hand,  there  were  fraudulent  devices  or 
tricks  resorted  to  of  which  the  purchaser  had  no  notice, 
they  cannot  operate  to  impair  his  title.  Having  a  per- 
fect title,  he  may  transfer  a  like  title  to  any  one  else. 
Hence  it  cannot  be  destroyed  in  the  hands  of  his  vendee 
by  showing  that  the  latter  had  notice  of  or  even  con- 
curred in  such  tricks  or  devices.^ 

1  Gilbert  v.  Hoffman,  2  Watts,  66;  26  Am.  Dec.  103;  McKennan  v.  Pry,  6 
Watts,  137;  Bunts  u.  Cole,  7  Blackf.  265;  41  Am.  Deo.  226;  Bethel  v.  Sharp, 
25  111.  173;  76  Am.  Dec.  790;  Gilbert  v.  Carter,  10  Ind.  16;  68  Am.  Dec.  655; 
Turner  v.  Adams,  46  Mo.  95;  Grifiith  v.  Judge,  49  Mo.  536;  Faust  v.  Haas,  73 
Pa.  St.  295;  5  Leg.  Gaz.  92;  Jones  v.  Fulgham,  2  Murph.  364.  If  the  fraud 
is  in  the  judgment,  equity  will  grant  relief.  See  Freeman  on  Judgments,  sees. 
489-495;  also,  Ingle  v.  Hannah,  I  Heisk.  26;  Stubba  v.  Leavitt,  30  Ala.  352; 
Tyler  V.  Tyler,  1  Heisk.  734;  Neweomb  v.  Dewey,  27  Iowa,  381;  Bridgeport 
S.  B.  V.  E'ldredge,  28  Conn.  556;  73  Am.  Dec.  688;  Kerr  on  Fraud  and  Mistake, 
44;  Munnw.  Worrall,  10  Barb.  221;  Burch  «.  Scott,  1  Bland,  112;  Johnston  w. 
Loop,  2  Tex.  .331;  Wilson  e.  Montgomery,  14  Smedes  &  M.  205;  Moore  v. 
Gamble,  1  Stockt.  Ch.  246;  Johnaon  v.  Coleman,  23  Wis.  452;  99  Am.  Dec. 
193;  Barnesly  v.  Powel,  1  Yes.  Sr.  119,  286;  Cololough  v.  Bolger,  4  Dow,  54; 
McMillan  v.  Reynolds,  11  Cal.  372;  Galatian  v.  Erwin,  Hopk.  Ch.  48;  Hayden 
V.  Hayden,  46  Cal.  332;  Martin  v.  Parsons,  49  Cal.  94;  Brown  «.  Thornton,  47 
Ga.  474;  Ogden  v.  Larabee,  57  111.  389;  Greene  v.  Haskell,  5  R.  I.  447;  Kent 
«,.  Ricards,  3  Md.  Ch.  592;  Hahn  v.  Hart,  12  B.  Mou.  426;  Warner  v.  Blake- 
man,  4  Keyes,  507;  Barton  v.  Hunter,  101  Pa.  St.  406. 

2  Adams  v.  Secor,  0  Kan.  542;  Kilgore  v.  Beck,  40  Ga.  293;  Blivina  v.  John- 
son, 40  Ga.  297;  McMillan  v.  Reynolds,  11  Cal.  372;  Snow  v.  Hawpe,  22  Tex. 
168. 

*  Stuart  V.  Reed,  91  Pa.  St.  287. 
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§  '343.  The  Purchaser's  Title  cannot  be  Imperiled 
by  Secret  Vices.  —  Purchasers  in  good  faith  need  not 
look  behind  the  judgment  or  decree  under  which  a  sale 
is  to  be  made."^  They  cannot  be  prejudiced  by  any 
secret  vices,  frauds,  or  defects  in  the  proceedings.'^ 
The  title  derived  under  an  execution  sale  cannot  be 
defeated  at  law,  nor  vacated,  restrained,  nor  otherwise 
impaired  in  equity,  for  fraud,^  nor  because  the  writ  is- 
sued without  the  plaintiff's  authority,*  nor  because  the 
sale  was  conducted  in  violation  of  an  agreement  to  ad- 
journ it  to  another  day,^  unless  the  person  by  whom 
such  title  is  held  can  be  shown  to  have  been  cognizant 
of  the  fraud  or  irregularity  for  which  it  is  sought  to 
make  him  responsible.  Neither  failure  of  the  sheriff 
to  levjj^  on  personalty  before  selling  real  estate,  nor 
defects  in  the  notice  of  sale,  will  prejudicially  affect 
the  purchaser's  title.®  So  an  innocent  purchaser  will 
be  protected  though  the  judgment  is  subsequently  va- 
cated.' Where  the  law  forbids  a  sale  of  land  under 
a  fieri  facias  without  inquisition  or  waiver  thereof,  it 
appears  tliat  a  purchaser,  in  the  absence  of  such  inqui- 
sition, assumes  the  risk  of  a  valid  waiver  not  having 
•been  made,  and  that  his  title  may  be  defeated  by  prov- 
ing that  a  waiver  indorsed  on  the  writ  was  a  forgery.** 

'  Buckmaster  v.  Carlin,  3  Scam.  104. 

'^  Winston  v.  Otley,  25  Miss.  451 ;  Natchez  v.  Minor,  10  Smedes  &  M.  246; 
Mansfield  v.  Walsh,  36  Iowa,  534;  Mansfield  v.  Hoagland,  46  111.  359;  Reeve 
V.  Kennedy,  43  Cal.  643;  Hamlin  v.  MeCahill,  Clarke  Cli.  249;  Freeman  on 
Judgments,  sees.  509,  510;  Stokes  v.  Geddes,  5  Pac.  L.  Rep.  133;  46  Cal.  17; 
Thorpe  v.  Bcavana,  73  N.  C.  241;  Cardeu  v.  Lane,  48  Ark.  210. 

'  Fetterman  v.  Murphy,  4  Watts,  424;  28  Am.  Dec.  729;  Drexel  v.  Man,  6 
Watts  &  S.  386;  40  Am.  Deo.  573;  Beeson  u.  Beeson,  9  Pa.  St.  289;  Bull  v. 
Sheredine,  1  Har.  &  J.  410. 

'  Sowles  V.  Harvey,  20  Ind.  217;  83  Am.  Dec.  315. 

5  Williams  v.  Doran,  23  N.  J.  Eq.  385. 

"  Lawrence  i;.  Grambling,  13  S.  C.  120. 

'  Keene  v.  Sallenbaok,  15  Neb.  200;  Scuddor  v.  Sargeat,  15  Neb.  102. 

"Zuver  V.  Clark,  104  Pa.  St.  222. 
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As  against  an  innocent  purchaser  for  value  at  an  exe- 
cution sale,  it  cannot  be  shown  that  the  defendant  in 
execution  held  the  property  upon  certain  trusts  for  the 
benefit  of  strangers  to  the  action.^  Where  by  virtue 
of  an  execution  sale,  the  legal  title  has  become  vested 
in  the  purchaser  or  his  grantee,  and  an  attempt  is 
made  in  equity  to  restrain  or  control  such  title,  the  at- 
tempt must  fail,  unless  the  equity  of  the  complainant  is 
superior  to  that  of  the  holder  of  the  title.  If  a  pur- 
chaser delays  payment  until  the  time  for  redemption  has 
expired,  and  then  makes  payment,  and  at  once  procures 
a  conveyance,  the  owner  of  the  property  is,  in  equity, 
entitled  to  have  the  time  for  redemption  computed 
from  the  day  of  the  payment.  But  if  the  purchaser  suc- 
ceeds in  selling  his  title  to  a  third  person,  who  buys  in 
good  faith,  and  without  notice  of  any  irregularity  in 
the  payment,  and  there  is  nothing  in  the  records  con- 
nected with  the  execution  and  sale  calculated  to  give 
such  notice,  then  the  equity  of  such  third  person  is  at 
least  as  strong  as  that  of  the  defendant  in  execution, 
and  equity  will  not  interpose  to  prevent  the  former  from 
asserting  his  title  against  the  latter.^  The  sheriff"  is 
not  the  agent  of  the  purchaser.  The  latter's  rights 
cannot  be  prejudiced  by  proving  a  notice  given  to  the 
former.^ 

§  344.  Who  is  a  Bona  Fide  Purchaser. — To  en- 
title one  to  protection  as  a  bona  fide  purchaser,  three 
things  are  essential,  to  wit:  1.  The  purchase  must  be 
of  the  legal  title;  2.  It  must  be  upon  a  suflacient  con- 
sideration; and  3.  It  must  be  without  notice,  actual  or 

1  Spinka  v.  Glenn,  67  Ga.  744. 

2  Maina  v.  Elliott,  51  Gal.  8;  Greenville  v.  Cockerel,  9  Chic.  L.  N.  292, 
'  Stable  V.  Spohn,  8  Serg.  &  R.  317. 
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constructive,  of  the  title  or  equity  against  which  it  is 
sought  to  be  enforced.  Where  the  equities  are  equal, 
the  first  in  order  of  time  prevails/  Therefore,  when 
the  legal  title  is  outstanding,  the  purchase  of  an  equity 
is  always  limited  to  the  title  which  the  grantor  in  fact 
held.  The  purchaser  of  such  a  title  is,  in  legal  effect, 
a  purchaser  with  notice  of  every  pre-existing  equity.^ 
We  apprehend  that  these  principles,  wliose  existence 
and  application  to  voluntary  transfers  are  unques- 
tioned, are  equally  applicable  to  execution  and  other 
involuntary  sales.  The  amount  of  consideration  paid 
is  material  only  so  far  as  it  may  throw  light  on  tlie 
actual  good  faith  of  the  transaction.  A  purchaser  has 
a  legal  right  to  acquire  property  on  the  most  favorable 
terms  which  he  can  procure.  But  it  is  contrary  to  the 
usual  course  of  business  for  a  possessor  to  part  with 
his  property  either  for  a  grossly  inadequate  considera- 
tion, or  for  one  materially  less  than  could  be  realized, 
at  the  time  and  place,  by  the  exercise  of  reasonable 
diligence  and  forethought.  The  inadequacy  of  the 
consideration  paid  for  propert}^  may  therefore  result  in 
the  purchaser  being  adjudged  not  to  be  a  bona  fide  pur- 
chaser, because  it  may  satisfy  court  or  jury  either  that 
the  purchaser  knew  of  some  vice  or  defect  in  the  title, 
or  that  the  willingness  of  the  vendor  to  part  with  his 
property  was  so  unusual  as  to  put  the  purchaser  on  his 
guard,  and  to  require  him,  as  a  prudent  and  honest 

>  Phillips  V.  Phillips,  4  De  Gex,  F.  &  J.  208;  Cave  v.  Cave,  L.  R.  15  Ch. 
Div.  639;  Wailes  v.  Cooper,  24  Miss.  208;  Boone  v.  Chiles,  10  Pet.  177;  Hal- 
lett  V.  Collins,  10  How.  174. 

2  Smith  V.  Atlick,  24  Ohio  St.  377;  Elstner  v.  Fife,  32  Ohio  St.  373;  Polk  v. 
Gallant,  2Dev.  &B.  Eq.  395;  34  Am.  Deo.  410;  Winbornw.  Yorrell,  3  Ired.  Eq. 
117;  Perkins  v.  Hays,  Cooke,  163;  5  Am.  Dec.  680;  Craig  v.  Leiper,  2  Yerg. 
193;  24  Am.  Dec.  479;  York  v.  McNutt,  16  Tex.  13;  67  Am.  Deo.  607;  Bris- 
coe V.  Afhby,  24  Gratt.  478;  Larmin  v.  Farley,  7  Lea,  141;  Stout  v.  Hyatt,  13 
Kan.  244. 
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buyer,  to  make  further  inquiry  respecting  the  title.^ 
As  execution  and  judicial  sales  are  made  under  com- 
pulsion, and  therefore  likely  to  result  in  some  sacrifice, 
inadequacy  of  price  must  be  very  gross  indeed  to  de- 
nude the  purchaser  of  the  character  of  a  purchaser  in 
good  faith,  unless  connected  with  facts  tending  to  show 
that  the  inadequacy  was  the  result  of  some  fraudulent 
device,  to  which  he  contributed,  or  of  which  he  had 
notice.  Very  frequently  the  amount  bid  is  paid  by  a 
credit  on  the  judgment,  the  plaintiff  having  become 
the  purchaser.  Then  the  question  will  arise  whether 
this  is  such  a  payment  as  will  entitle  him  to  protection 
as  a  purchaser  for  value. 

Where  a  purchaser,  in  consideration  or  as  a  result 
of  his  purchase,  releases  some  valuable  security,  or 
places  himself  in  a  position  substantially  worse  than 
tlie  one  previously  occupied,  he  is  unquestionably  a 
purchaser  for  value.^  But  when  payment  is  made  by 
crediting  a  debtor  with  the  amount  of  a  pre-existing 
indebtedness,  or  in  the  case  of  an  execution  sale,  by 
crediting  on  the  writ  the  amount  of  the  plaintiff's  bid, 
a  slight  preponderance  of  the  authorities  denies  to  the 
purchaser  the  protection  of  an  innocent  purchaser  for 
value  without  notice,^  while  a  large  and  apparently 
increasing  minority  dissents  from  this  majority,  and 
does  not  discriminate  against  a  purchaser  making  pay- 

1  De  Witt  V.  Perkins,  22  Wis.  473;  Anderson  •«.  Nicholas,  28  N.  Y.  600; 
Hoppin  V.  Doty,  25  Wis.  573;  Sergeant  v.  lugersoU,  12  Pa.  St.  343. 

-  Weaver  v.  Barden,  49  N.  Y.  292;  Hammond  v.  Bush,  8  Abb.  Pr.  168. 

'  Devoe  v.  Brandt,  53  N.  Y.  466;  Padgett  v.  Lawrence,  10  Paige,  170;  40 
Am.  Dec.  240;  Lookwood  v.  Bates,  1  Del.  Ch.  435;  12  Am.  Deo.  121;  Dioker- 
Bon  V.  TiUinghast,  4  Paige,  215;  25  Am.  Dec.  528;  Donaldson  w.  Bank  of  Cape 
Fear,  1  Dev.  Eq.  103;  18  Am.  Deo.  577;  Harris  v.  Horner,  1  Dov.  &  B.  Eq. 
453;  30  Am.  Dec.  182;  Williams  v.  HoUingsworth,  1  Strob.  Eq.  103;  47  Am. 
Dec.  527;  Cumraings  v.  Boyd,  83  Pa.  St.  372;  Moore  v.  Ryder,  65  N.  Y.  438. 
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ment  with  a  pre-existing  debt.^  Lastly,  the  purchase 
must  be  made  without  notice  of  the  adverse  title  or 
equity.  Notice  may  consist  of  actual  knowledge  of 
facts  stated  in  the  public  records,  including  'recitals  in 
the  deeds  and  other  writings  under  which  the  title 
must  be  deraigned,  of  all  of  which  notice  is  indisput- 
ably attributed  to  the  purchaser,  whether  he  consulted 
them  or  not,  and  of  information  given  him  by  one  who 
is  interested  in  the  land,  or  derived  from  other  sources 
worthy  of  credence.  If  the  purchaser  has  knowledge 
of  facts  sufficient  to  excite  the  inquiry  of  a  prudent 
man  in  regard  to  other  facts,  he  will  be  charged  with 
knowledge  of  such  other  facts  as  he  might  have  learned 
by  diligence.  "  The  true  doctrine  on  this  subject  is, 
that  where  a  purchaser  has  knowledge  of  any  fact  suf- 
ficient to  put  him  on  inquiry  as  to  the  existence  of 
some  right  or  title  in  conflict  with  that  which  he  is  about 
to  purchase,  he  is  presumed  either  to  have  made  the 
inquiry,  and  ascertained  the  existence  of  such  prior 
right,  or  to  have  been  guilty  of  a  degree  of  negligence 
equally  fatal  to  his  claim  to  be  considered  as  a  bona 
fide  purchaser.  This  presumption  may  be  repelled  by 
proof  that  the  purchaser  failed  to  discover  the  prior 
right,  notwithstanding  the  exercise  of  proper  diligence 
on  his  part."^  Notice  need  not  have  been  received  by 
the  purchaser  prior  to  the  making  of  his  bid.  It  is 
undoubtedly  effective,  if  given  at  any  time  before  he 

^Frey  v.  Clifford,  44  Cal.  335;  Knox  v.  Qifford,  38  Wia.  651;  Heath  v. 
Silverthorn,  39  Wis.  146;  Knox  v.  Hunt,  18  Mo.  174;  Swift  v.  Tyson,  16  Pet. 
1;  Himmelman  v.  Hotaling,  40  Cal.  Ill;  Woodruff  v.  Hill,  116  Mass.  310; 
Maitland  v.  Citizens'  Bank,  40  Md.  540;  Gower  v.  Dohoney,  33  Iowa,  36; 
Newman  v.  Davis,  24  Fed.  Rep.  609;  Bank  v.  Chailibers,  11  Rich.  657. 

'  Williamson  v.  Brown,  15  N.  Y.  354;  see  note  to  Lodge  v.  Simonton,  23 
Am.  Dec.  47-53;  Converse  v.  Blumrich,  14  Mich.  109;  90  Am.  Dec.  230. 
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has  made  a  payment  upon  suoh  bid.^  No  one  can  be 
protected  as  purchaser  without  notice,  unless,  before 
receiving  notice,  he  has  paid  a  valuable  consideration.^ 
In  fact,  the  mere  parting  with  value  seems  not  to  be 
sufficient.  The  whole  consideration  agreed  to  be  paid 
must,  according  to  the  majority  of  the  authorities,  have 
been  paid  before  notice.^  This  rule  is  undoubtedly 
harsh ;  and  a  disposition  is  evident,  where  part  of  the 
consideration  is  paid  before  notice,  to  protect  the  pur- 
chaser pro  tanto}  With  respect  to  purchasers  at  exe- 
cution sales,  the  general  rule  is,  that  they  are  bound  by 
a  notice  which  would  bind  a  purchaser  at  a  voluntary 
sale,  and  not  bound  by  a  notice  which  would  not  bind 
such  purchaser.^ 

■§  345.  The  Effect  of  a  Reversal  when  a  Stranger 
has  Purchased. — An  erroneous  judgment  is  the  act  of 

'  Heck  V.  Prink,  85  Ind.  6;  Warner  v.  Whittaker,  6  Mich.  133;  72  Am. 
Dec.  65;  Blanchard  v.  Tyler,  12  Mich.  339;  8G  Am.  Dec.  57. 

^  Jackson  v.  Summerville,  13  Pa.  St.  359;  Williams  v.  Hollingsworth,  1 
Strob.  Eq.  103;  47  Am.  Dec.  527;  Moloney  v.  Kernau,  2  Dru.  &  W.  31;. 
Paul  V.  Fulton,  25  Mo.  156;  Hutchins  v.  Chapman,  37  Tex.  612;  Wormley  v. 
Wormley,  8  Wheat.  421;  Dillard  v.  Crocker,  1  Speers  Eq.  20;  Swayze  v. 
Burke,  12  Pet.  11;  Blight  w.  Banks,  6  T.  B.  M'on.  192;  17  Am.  Dec.  13G;  Jewett 
V.  Palmer,  7  Johns.  Ch.  65;  11  Am.  Dee.  401;  Bush  v.  Bush,  3  Strob.  Eq.  131; 
51  Am.  Dec.  675;  Kilcrease  v.  Lum,  36  Miss.  569;  Losey  v.  Simpson,  3  Stockt. 
Ch.  246;  Vattier  v.  Hude,  7  Pet.  252. 

'  Wood  V.  Mann,  1  Sum.  508;  Doswell  v.  Buchanan,  3  Leigh,  365;  23  Am. 
Dec.  280;  Dugau  v.  Vattier,  3  Blackf.  245;  25  Am.  Dec.  105;  Wormley  v. 
Wormley,  8  Wheat.  421;  Colquitt  v.  Thomas,.  8  Ga.  258;  Lewis  v.  Phillips,  17 
Ind.  108;  79  Am.  Dec.  457. 

*  Wells  V.  Morrow,  38  Ala.  125;  Haughwout  v.  Murphy,  22  N.  J.  Eq.  531; 
Pickett  V.  Barron,  29  Barb.  505;  Youst  v.  Marbin,  3  Serg.  &  R.  423;  Lewis  v. 
Bradford,  10  Watts,  67;  Junenal  v.  Jackson,  14  Pa.  St.  519;  Beck  w.  Uhrich, 
13  Pa.  Sb.  631;  53  Am.  Deo.  507;  Flagg  v.  Mann,  2  Sum.  487;  Frost  v.  Beek- 
man,  1  Johns.  Ch.  288;  Everts  v.  Agnes,  4  Wis.  343;  65  Am.  Dec.  314. 

*  Williamson  v.  Branch  Bank,  7  Ala.  906;  42  Am.  Dec.  617;  Byers  v. 
Engles,  16  Ark.  543;  Shyrock  v.  Jones,  22  Pa.  St.  303;  Barnes  v.  McClinton, 
3  Penr.  &  W.  67;  23  Am.  Dec.  62;  Sergeant  «.  Ford,  2  Watts  &  S.  12^;  Hoff- 
man V.  Strohecker,  9  Watts,  86;  32  Am.  Dec.  740;  York  v.  Briscoe,  67  111.  533. 
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the  court.  Until  vacated  on  appeal,  or  by  some  other 
appropriate  proceeding,  all  persons  may  safely  treat  it 
as  valid,  unless  we  may  except  from  this  rule  the  par- 
ties to  tlie  suit  and  their  attorneys,  and  even  they  are 
affected  by  its  reversal  no  further  than  by  being  liable 
to  make  restitution  of  the  property  in  their  hands 
acquired  under  such  judgment.  But  the  distinction 
between  a  void  and  an  erroneous  judgment  must  be  kept 
in  view,  for  if  a  judgment  is  void,  no  rights  can  be 
based  upon  it.  The  reversal  of  a  judgment  on  appeal, 
on  the  ground,  not  of  errors  in  proceeding,  but  because 
the  lower  court  had  no  authority  to  proceed,  would  be 
in  legal  effect  a  declaration  that  the  judgment  was  void. 
The  judgment  may  not  be  wholly  void,  and  yet  be 
substantially  so,  because  the  parties  whose  interest 
was  sought  to  be  affected  were  not  before  the  court. 
Their  title  cannot  be  imperiled,  whether  there  is  an 
appeal  or  not.  If  an  appeal  is  taken,  and  a  reversal 
ordered  on  this  ground,  the  defect  of  parties  is  judi- 
cially declared.*  Titles  resting  on  such  judgment  will 
therefore  be  declared  invalid.  But  this  invalidity  arises, 
not  from  the  reversal,  but  from  the  original  judgment, 
which  is  found  to  be  so  destitute  of  legal  authority  that 
it  might  have  been  disregarded  by  the  parties,  even  if  no 
proceedings  had  been  taken  for  its  reversal.  But  if  a 
judgment  is  so  far  valid  that  it  is  necessary  for  the  party 
against  whom  it  is  given  to  resort  to  an  appeal  to  avoid 
its  effect,  he  must,  in  order  to  prevent  its  execution, 
stay  proceedings  by  giving  a  sufficient  undertaking  on 
appeal.  If  he  does  not  do  this,  an  execution  may  be 
taken  out  and  levied  on  his  property.  The  officer  serv- 
ing the  writ  is  justified  in  proceeding  regardless  of  the 

1  Underwood  v.  Pack,  23  W.  Va.  704. 
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appeal,  and  is  not  deprived  of  the  protection  of  his 
process  by  the  subsequent  reversal  of  the  judgment. 
Strangers  to  the  suit  may  purchase  at  the  sale.  If  so, 
their  title  will  be  valid,  whether  the  judgment  be 
affirmed  or  reversed.^  As  the  sale  may  lawfully  pro- 
ceed, pending  the  appeal,  where  no  stay  bond  has  been 
given,  public  policy  requires  that .  all  persons  should 
have  confidence  in  the  title  to  be  derived  from  the  sale; 
otherwise  but  few  would  take  the  risk  of  purchasing, 
and  the  property  would  almost  invariably  be  sold  at  a 
grossly  inadequate  price.  All  strangers  to  the  suit  are 
encouraged  to  bid,  and  their  title  is  in  no  way  impaired 
by  their  knowledge  that  an  appeal  was  pending,  or,  if 
not  pending,  that  it  would  be  taken.^     The  code  of 

'  Campbell  v.  Molrwin,  4  Hayw.  (Tenn. )  60;  Galpin  v.  Page,  1  Saw.  309; 
Coleman  v.  Trabne,  2  Bibb,  518;  Hubbell  v.  Broadwell,  8  Ohio,  120;  Coster  v. 
Peters,  7  Robt.  386;  4  Abb.  Pr.,  N.  S.,  53;  ClaUk  o.  Bell,  4  Dana,  15;  Hans- 
child  V.  Stafford,  27  Iowa,  301;  Wood  «.  Jackson,  8  Wend.  9;  Gottw.  Powell, 
41  Mo.  416;  Dorsey  v.  Thompson,  37  Md.  25;  Feaster  v.  Fleming,  56  111.  457; 
Fi,tzgibbon  v.  Lake,  29  111.  105;  81  Am.  Deo.  302;  Frost  v.  MoLeod,  19  La. 
Ann.  69;  Stinson  w.  Ross,  51  Me.  556;  81  Am.  Dee.  591;  Holland  v.  Adair,  55 
Mo.  40;  Wadhams  v.  Gay,  7  Chic.  L.  N.  169;  McGuire  v.  Ely,  Wright  (Ohio), 
520;  Little  v.  Bvmce,  7  N.  H.  485;  28  Am.  Dec.  3G3;  Shields  v.  Powers,  29  Mo. 
315;  Lovett  v.  Reformed  Church,  12  Barb.  67;  Taylor  v.  Boyd,  3  Ohio,  337;  17 
Am.  Dec.  603;  Goudy  v.  Hall,  36  111.  313;  87  Am.  Dec.  217;  Goodwin  v.  Mix, 
38  m.  115;  Barney  u  Patterson,  6  Har.  &  J.  182;  Reardon  v.  Searcy,  2  Bibb, 
202;  Ward  v.  Hollins,  14  Md.  158;  Burd  v.  Dansdale,  2  Binn.  80;  Estes  v. 
Boothe,  20  Ark.  583;  Gray  v.  Brignardello,  1  Wall.  627;  Morgan  v.  Mason, 
20  Ohio,  401;  Garrett  w.  Lynch,  45  Ala.  204;  Pitfield  «.  Gazzam,  2  Ala.  325; 
Sutton  V.  Schonwald,  86  N.  C.  198;  41  Am.  Rep.  455;  Gibson  v.  Lyon,  115 
U.  S.  439;  Termon  v.  Lyon,  81  Pa.  St.  107;  Shultz  v.  Sanders,  38  N.  J.  Eq. 
154;  Sneed  v.  Reardon,  1  A.  K.  Marsh.  217;  Farmer  v.  Rogers,  10  Cal.  335; 
Bank  of  U.  S.  v.  Bank  of  Washington,  6  Pet.  8;  Kissock  «.  Grant,  34  Barb. 
144;  .Jesup  v.  City  Bank,  15  Wis.  604;  82  Am.  Dec.  703;  Storm  v.  Smith,  43 
Miss.  497;  Shackleford  v.  Hunt,  4  B.  Mon.  262;  Corwithe  v.  State  Bank,  18 
Wis.  660;  86  Am.  Dec.  793;  Gibson  v.  Winslow,  38  Pa.  St.  49;  Ponder  v.  Mose- 
ley,  2  Fla.  207;  48  Am.  Dec.  194;  Fergus  v.  Woodworth,  44  111.  374;  Brown 
V.  Combs,  7  B.  Mon.  321;  Magruder  v.  Peter,  11  Gill  &  J.  217;  Vogler  if  Mont- 
gomery, 54  Mo.  577;  13  Am.  Law  Reg.  244;  contra:  Wambaugh  v.  Gate  3,  8 
N.  Y.  144. 

2  Irwin  V.  Jeffers,  3  Ohio  St.  389. 
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Iowa  declares  that  "property  acquired  by  a  purchaser 
in  good  faith,  under  a  judgment  subsequently  reversed, 
shall  not  be  affected  by  such  reversal."  The  courts  of 
that  state  have  determined  that  a  purchaser  who  has 
not  paid  the  entire  amount  of  his  bid  is  not  a  purchaser 
in  good  faith,  and  therefore  not  entitled  to  the  benefit 
of  this  provision.^  The  vacation  of  a  judgment,  other- 
wise than  by  appeal,  unless  upon  the  ground  that  it 
was  void,  will  not  destroy  the  title  of  an  innocent  pur- 
chaser under  a  sale  made  prior  to  such  vacation.^ 

§  346.  Enforcing  Restitution  after  Reversal.  — 
Upon  the  reversal  of  a  judgment  after  a  sale  has  been 
made  under  execution  to  a  stranger  to  the  suit,  the 
defendant  must  seek  redress  from  the  plaintiff.  This 
redress  was  formerly  obtained  by  a  scire  facias  quQre 
restitutionem  non.  This  is  still  the  remedy  in  some 
states  in  cases  where  the  record  does  not  show  that 
the  money  realized  from  the  sale  has  been  paid  to  the 
plaintiff.^  Where  the  plaintiff  has  received  the  pro- 
ceeds of  the  sale,  the  defendant  may  recover  in  an 
action  for  money  had  and  received.*  If,  however,  the 
money,  after  being  paid  to  plaintiff,  is  by  him  paid  to 
a  third  person,  it  cannot  be  recovered  from  such  per- 
son, though  he  was  one  of  the  plaintiff's  attorneys.* 
The  right  to  recover  of  the  plaintiff  is  perfect  upon  the 
reversal  of  the  judgment.  It  then  becomes  his  duty 
to  restore  everything  of  value  taken  under  such  judg- 
ment, without  waiting  for  any  demand  on  him  there- 

'  O'Brien  v.  Harrison,  59  Iowa,  689. 

»  Wataon  v.  Ulb-iok,  18  Neb.  186;  Moore  v.  Woodall,  40  Ark.  42. 
'  Eabank  v.  Ralls,  4  Leigh,  408. 

*  Clark  V.  Pinney,  6  Cow.  297;  Green  v.  Stone,  1  Har.  &  J.  405;  Maghee  v. 
Kellogg,  24  Wend.  32. 

'  Langley  v.  Warner,  3  N.  Y.  327. 
Vol.  II.— 73 
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for.  Hence,  in  an  action  for  the  continued  holding  of 
the  property,  no  demand  need  be  alleged  or  proved.' 
A  question  of  importance  in  connection  with  this  sub- 
ject is,  whether  the  plaintiff  must  account  to  the 
defendant  for  the  real  value  of  the  property  sold,  or 
for  the  sum  which  it  brought  at  the  sale.  In  Califor- 
nia, it  has  been  assumed  that  an  action  may  be  sus- 
tained to  recover  the  damages  suffered  from  the  sale.^ 
In  other  states,  the  plaintiff  may  exonerate  himself  by 
paying  the  amount  for  which  the  property  sold,  with 
interest  from  the  date  of  the  sale.^ 

§  347.  The  EflFect  of  a  Reversal  when  PlaintiflF  or 
his  Attorney  is  the  Purchaser. — The  party  in  whose 
favor  a  judgment  was  rendered  must,  on  its  reversal, 
make  restitution  of  all  things  in  his  control  which  he 
has  acquired  thereby.  If  lands  have  been  set  off  to 
plaintiff  under  execution,  or  if  he  has  purchased  real 
or  personal  estate,  the  defendant,  on  the  reversal  of 
the  judgment,  becomes  entitled  to  such  real  or  per- 
sonal property.  In  other  words,  the  owner  of  'the 
judgment,  whether  he  be  the  original  plaintiff,*  or  one 
to  whom  the  judgment   ha.s  been  as^gned  by  such 

'■  Zimmerman  v.  Winterset  Bank,  56  Iowa,  133. 

2  Reynolds  v.  Hosmer,  45  Gal.  616. 

»  McGuire  v.  Ely,  Wright  (Ohio),  520;  Gay  v.  Smith,  38  N.  H.  171;  Bryant 
V.  Fairfield,  51  Me.  154;  Eames  v.  Stevena,  26  N.  H.  117;  Backhurst  v.  Mayo, 
Dyer,  363;  Trow  v.  Messer,  32  N.  H.  361. 

*  Musou  V.  Plummer,  58  Iowa,  736;  McDonald  v.  Mobile  L.  I.  Co.,  65  Ala. 
358;  MuUin  v.  Atherton,  61  N.  H.  20;  Gott  v.  Powell,  41  Mo.  416;  Buchanan 
V.  Clarke,  10  Gratt.  164;  McAusland  v.  Pundt,  1  Neb.  211;  93  Am.  Deo.  358; 
Dater  v.  Troy  T.  &  R.  R.  Co.,  2  Hill,  629;  Reynolds  v.  Harris,  14  Cal.  667;  76 
Am.  Deo.  459;  Corwithe  v.  State  Bank,  15  Wis.  289;  Graham  v.  Eagan,  15  La. 
Ann.  97;  Bank  of  U.  S.  v.  Bank  of  Washington,  6  Pet.  8;  Toogood  v.  Frank- 
lin, 27  Iowa,  239;  Hubbell  v.  Broadwell,  8  Ohio,  127;  Hayes  v.  Cassell,  6  Chic. 
L.  N.  183;  Holland  v.  Adair,  55  Mo.  40. 
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plaintiff/  purchases  subject  to  the  risk  of  losing  title 
by  the  subsequent  reversal  of  the  judgment.  If  the 
property,  after  being  bought  by  the  plaintiff,  is,  before 
the  reversal,  transferred  by  him,  in  good  faith,  and  for 
valuable  consideration,  to  a  stranger  to  the  suit,  it 
appears  that  the  latter  acquires  title  free  from  the 
contingency  of  the  reversal.^  This  rule  does  not  pre- 
vail where  lands  are  taken  under  an  elegii,  or  extended 
by  virtue  of  the  statutes  in  force  in  the  New  England 
states.  Here  the  lands  are  not  sold,  but  are  given 
directly  to  the  plaintiff,  in  satisfaction  of  his  writ. 
The  continuance  of  the  title  depends  upon  the  con- 
tinuance of  the  judgment.  When  the  judgment  is 
discontinued,  by  virtue  of  its  reversal,  the  title  revests 
in  the  defendant  in  execution,  whether  the  plaintiff 
has,  in  the  mean  time,  made  any  conveyance  or  not.^ 
The  plaintiff's  attorney,  on  becoming  a  purchaser  at  a 
sal©  under  execution  in  a  case  which  he  has  conducted, 
occupies  a  position  as  unfavorable  as  that  of  the  plain- 
tiff, and  must  lose  the  property  upon  the  reversal  of 
the  judgment.* 

In  some  cases,  persons  other  than  the  plaintiff  may 
be  interested  in  the  enforcement  of  the  judgment.  The 
various  lien-holders  may  be  made  parties  defendant, 
and  may,  under  the  decree  entered  in  the  case,  be  en- 

1  Reynolds  v.  Hosmer,  45  Cal.  630;  McJilton  v.  Love,  13  lU.  486;  54  Am. 
Dec.  449. 

■^Guiteau  v.  Wiseley,  47  111.  433;  McAusland  v.  Pundt,  1  Neb.  211;  93 
Am.  Dec.  358. 

'  Goodyere  v.  Ince,  Cro.  Jac.  246;  2  Brownl.  208;  Ognell's  Case,  Cro.  Eliz. 
270;  Bryant  v.  Fairfield,  51  Me.  154;  Eyre  v.  Woodfine,  Cro.  Eliz.  278;  Delano 
V.  Wilde,  11  Gray,  17;  71  Am.  Dec.  687;  Sympaon  v.  Juxon,  Cro.  Jac.  699; 
Cummings  v.  Noyos,  10  Mass.  434. 

*  GalpiQ  V.  Page,  18  Wall.  350;  Stroud  v.  Casey,  25  Tex.  754;  78  Am.  Dec. 
556;  Hannibal  &  St.  J.  R.  R.  Co.  v.  Brown,  43  Mo.  294;  Toogood  v.  Franklin, 
27  Iowa,  239;  Hayes  v.  CasseU,  6  Chic.  L.  N.  183. 
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titled  to  some  portion  of  the  proceeds  of  the  sale,  in 
the  event  of  the  property  selling  for  more  than  suffi- 
cient to  satisfy  all  liens  prior  to  theirs.  Such  a  lien- 
holder,  though  a  party  to  the  j  udgment,  may  purchase 
at  the  sale,  and  will,  it  seems,  hold  the  property,  not- 
withstanding the  reversal  of  the  judgment,  if  the  pro- 
ceeds of  the  sale  were  distributed  among  the  other 
lien-holders.^  But  if  he  received  the  chief  benefit  of 
the  proceeds  of  the  sale,  he  must  make  restitution  of 
the  property  purchased.^  In  Kentucky  the  plaintiff's 
title  held  under  an  execution  sale  is  not  divested  by  a 
reversal  of  his  judgment.^  The  opinion  of  the  courts 
of  Kentucky  upon  this  subject  was  approved  by  Judge 
Field  of  the  supreme  court  of  the  United  States,  in 
one  instance;*  but  he  subsequently  changed  his  views, 
and  acquiesced  in  the  doctrines  sustained  by  the  other 
authorities.^  But  it  has  sometimes  been  held  that  the 
reversal  of  a  judgment  does  not,  of  itself,  divest  the 
title  of  a  plaintiff  who  has  purchased;  that  the  sale  re- 
mains in  force  until  vacated  on  motion;  and  that  the 
defendant,  instead  of  making  such  motion,  may  affirm 
■the  sale,  and  sue  the  plaintiff  for  the  damages  suffered 
thereby.*  The  judgment  may  be  reversed  in  part  only, 
as  where  the  amount  of  a  mortgage  foreclosure  is  re- 
duced upon  appeal.  In  such  case  it  has  been  held  that, 
because  all  ground  for  the  sale  was  not  destroyed,  it 
would  be  permitted  to  stand,  although  the  plaintiff  was 
the  purchaser,  unless  "it  should  be  shown  that  there 

'  McBride  v.  Longworth,  14  Ohio  St.  349;  84  Am.  Dec.  383. 
2  Walpole  V.  Ink,  9  Ohio  St.  143. 

=  Parker  v.  Anderson,  5  T.  B.  Mon.  445;  Benningfield  «.  Reed,  8  B.  Men. 
105;  GoBsom  v.  Donaldson,  18  B.  Mon.  320;  68  Am.  Dec.  723. 
*  South  Fork  Canal  Co.  v.  Gordon,  2  Abb.  479,  488. 
<"  Galpin  v.  Page,  18  Wall.  350. 
8  Johnson  v.  Lamping,  34  Oal.  293;  Reynolds  v.  Hosmer,  45  Cal.  616, 
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was  some  unfairness  in  the  sale,  or  that  the  property- 
would,  on  a  resale,  bring  a  larger  amount  than  the  bid 
at  the  first  sale."^ 

§  348.  Transfers  of  Shares  in  Corporations. — The 
ordinary  property  of  a  corporation  may  be  transferred 
under  execution,  in  like  manner  and  with  like  effect  as 
the  property  of  a  private  person.^  Its  franchises,  how- 
ever, are  subject  to  execution  only  where  they  have 
been  made  so  by  statute ;  and  the  statutes  enacted  for 
this  purpose,  being  in  derogation  of  the  common  law, 
are  strictly  construed.^  The  sale  of  the  franchise  and 
property  of  a  corporation,  though  it  may  in  effect  render 
the  corporation  powerless  to  proceed  with  its  business 
or  to  perform  any  of  its  functions,  does  not  transfer 
or  destroy  its  corporate  existence.*  The  certificates 
of  stock  incorporations  are  considered  as  being  some- 
what similar  in  their  nature  to  choses  in  action,  and 
have,  on  that  account,  uniformly  been  held  incapable 
of  transfer  under  execution,  except  where  such  trans- 
fer has  been  authorized  by  statute.'  But  statutes  au- 
thorizing the  levy  and  sale  of  shares  of  the  stock  of 
corporations,  and  pointing  out  the  methods  by  which 
such  levy  and  sale  may  be  consummated,  have  been 

1  Jesup  V.  City  Bank,  15  Wis.  604. 

^  Pierce  v.  Partridge,  3  Met.  44;  Perry  v.  Adams,  3  Met.  51;  Regina  v. 
Victoria  P.  Co.,  4  Perry  &  D.  639;  1  Q.  B.  288;  Arthur  v.  C.  &  R.  Bank,  9 
Smedes  &  M.  394;  48  Am.  Dec.  719;  Boyd  v.  Chesapeake  Co.,  17  Md.  195;  79 
Am.  Dec.  646;  State  v.  Bank  of  Maryland,  6  Gill  &  J.  219;  26  Am.  Dec.  561; 
Slee  V.  Bloom,  19  Johns.  475;  10  Am.  Deo.  273;  Franklin  T.  Co.  v.  Young, 
8  Humph.  104;  Augell  and  Ames  on  Corporations,  sec.  640. 

'  James  v.  Pontiac  R.  R.  Co.,  8  Mich.  91. 

*  State  V.  Bank  of  Maryland,  6  Gill  &  J.  205;  26  Am.  Dec.  561. 

'  Howe  V.  Starkweather,  17  Mass.  240;  Denton  v.  Livingston,  9  Johns.  96; 
6  Am.  Dec.  264;  Williamson  v.  Smoot,  7  Mart.  (La.)  31;  12  Am.  Dec.  494; 
Foster!).  Potter,  37  Mo.  525;  Angell  and  Ames  on  Corporations,  sec.  588. 
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enacted  in  most  of  the  states.*  The  title  of  the  pur- 
chaser is,  where  the  statute  has  been  pursued,  gov- 
erned by  substantially  the  same  rules  applicable  to 
other  property.  He  is  protected  from  secret  transfers 
not  known  to  him  nor  registered  on  the  books  of  the 
corporation.^  On  the  other  hand,  the  purchaser  takes 
his  title  subject  to  all  known  transfers  and  liens, 
whether  attested  on  the  books  of  the  corporation  or 
not.^  On  the  presentation  of  an  officer's  certificate  of 
purchase,  showing  a  transfer  by  execution,  it  is  the 
duty  of  the  officers  of  the  corporation  to  make  a  cor- 
responding transfer  on  its  books.* 

§  349.  Purchaser's  Right  to  Rents  and  Profits  be- 
fore Redemption. — Generally,  purchasers  at  execution 
sales  are  neither  entitled  to  the  possession  of  the  prop- 
erty purchased,  nor  to  participate  in  the  rents  and 
profits  thereof,  until  their  title  has  become  absolute  by 
the  failure  of  the  persons  interested  to  redeem  within 
the  time  prescribed  by  law.  Upon  the  happening  of 
that  event,  their  right  to  all  subsequently  accruing* 
rents  becomes  perfect  and  indefeasible.  In  involuntary 
as  well  as  in  voluntary  transfers  the  rent  is  an  inci- 
dent to  the  reversion,  and  passes  with  it.^     In  a  few  of 

1  Angell  and  Ames  on  Corporations,  sec.  589. 

2  Weston  V.  Bear  River  Co.,  5  Cal.  186;  63  Am.  Dec.  117;  Naglee  v.  Pacific 
W.  Co.,  20  Cal.  529;  Strout  v.  N.  W.  M.  Co.,  9  Cal.  78;  Blanchard  v.  Denham 
G.  L.  Co.,  12  Gray,  213. 

'  Weston  V.  Bear  River  Co.,  6  Cal.  425;  63  Am.  Deo.  117;  Blakeman  v.  P. 
S.  I.  Co.,  72  Cal.  321.  Hence  if  a  corporation  has  a  lien  upon  stock  by  its 
rules  or  by-laws,  to  secure  debts  due  to  it  from  its  stockholders,  it  is  entitled 
to  enforce  such  lien  against  a  purchaser  at  an  execution  sale.  Angell  and 
Ames  on  Corporations,  sec.  589;  Mechanics'  Bank  v.  Merchants'  Bank,  45  Mo. 
513;  100  Am.  Dec.  388;  Perpetual  Ins.  Co.  o.  Goodfellow,  9  Mo.  149;  Sewall 
V.  Lancaster  Bank,  17  Serg.  &  R.  285;  Grant  v.  Mechanics'  Bank,  15  Serg.  & 
R.  140;  West  Branch  Bank  v.  Armstrong,  40  Pa.  St.  278. 

*  Bailey  v.  Strohecker,  38  Ga.  258;  95  Am.  Dec.  88. 

"  Latta  V.  Pierce,  11  Lea,  267;  Butt  v.  Elliott,  19  Wall.  644. 
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the  states,  however,  statutes  have  been  enacted  under 
which  such  purchasers  are,  from  the  date  of  the  sale, 
entitled  to  the  rents  and  profits  of  the  real  estate  sold.^ 
If  a  tenant  is  in  possession,  the  purchaser  may,  even 
before  the  expiration  of  the  time  for  redemption,  com- 
pel the  rent  to  be  paid  to  him-,  whenever  it  falls  due.^ 
If  the  defendant  redeems,  he  is  nevertheless  responsi- 
ble to  the  purchaser  for  rents  accruing  after  the  sale, 
and  before  the  redemption.*  The  person  in  possession 
is  not,  even  in  foreclosure  cases,  liable  for  the  rents  and 
profits  anterior  to  the  sale.*  Rents  and  profits  accru- 
ing before  the  execution  of  the  deed  cannot  be  recov- 
ered in  ejectment  by  the  purchaser.  They  must  be 
secured  by  an  independent  action  based  upon  the  lia- 
bility created  by  the  statute.^  The  purchaser  is  en- 
titled to  such  equitable  remedies  as  may  be  requisite 
to  secure  him  his  statutory  right  to  the  rents  and 
profits.  He  may  therefore,  by  bill  in  equity,  compel 
the  persons  in  possession  to  account  with  him,*  or  may 
procure  the  appointment  of  a  receiver,  w^here  the  de- 
fendant or  tenant  in  possession  is  insolvent." 

§  349  a.  The  Purchaser's  Remedy  for  Waste.  —  In 
California  a  purchaser  at  an  execution  sale  may,  before 
his  title  has  become  absolute  by  the  expiration  of  the 
time  for  redemption,  maintain  an  action  to  restrain  the 

'  Stayton  v.  Morris,  4  Harr.  (Del.)  224;  Borrell  v.  Dewart,  37  Pa.  St.  136; 
Emerson  v.  Sansome,  41  Cal.  552;  McDevitt  v.  Sullivan,  8  Cal.  592;  Webster 
V.  Cook,  38  Cal.  423. 

*  Reynolds  v.  Lathroj),  7  Cal.  43 

'  Kline  v.  Chase,  17  Cal.  596;  Knight  v.  Truett,  18  Cal.  113. 

*  Whitney  v.  Allen,  21  Cal.  233. 

'  Henry  v.  Everts,  30  Cal.  425.     The  statute  allowing  purchasers  rents  and 
profits  does  not  apply  to  tax  sales.     Mayo  v.  Woods,  31  Cal.  269. 
«  Harris  v.  Reynolds,  13  Cal.  514;  73  Am.  Dec.  600. 
'  HUl  V.  Taylor,  22  Cal.  191. 
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commission  of  waste.^  In  New  York,  if  the  defendant 
in  execution  commits  waste  during  the  time  that  he  is 
entitled  to  redeem,  the  purchaser  may,  when  he  subse- 
quently receives  a  deed  from  the  sheriff,  recover  of  the 
defendant  for  such  waste.  The  remedy  in  such  a  case 
is  "waste,  trover,  or  a  special  action  on  the  case."^  In 
Michigan,  purchasers  of  real  estate  under  execution 
may  maintain  any  action  for  injury  to  such  real  estate 
as  if  they  were  absolute  owners  at  the  time  of  such 
injury.' 

§  349  b.    Purchaser's  Bight  to  Growing  Crops. — 

Growing  crops  are  treated  as  personal  estate  for  most 
purposes.  They  may  be  levied  upon  and  sold  as  such, 
and  the  purchaser  may  enter  upon  the  lands  whereon 
they  grew  for  the  purpose  of  gathering  and  removing 
them.*  And  the  mere  sale  of  a  growing  crop  operates 
to  sever  it  from  the  realty,  so  that  it  will  no  longer' be 
included  in  a  voluntary  or  involuntary  transfer  of  such 
realty.^  But  if  there  has  been  no  severance,  actual  or 
constructive,  a  growing  crop  belonging  to  the  owner  of 
the  land  is  deemed  a  part  thereof,  and  consequently 
vests  in  the  purchaser  at  execution  sale."  The  rule 
is  otherwise  in  Ohio;  because  as  lands  must  there 
be  appraised,  and  must  bring  two  thirds  of  their 
appraised  value  when  sold,  and  as  the  crops  are  not 
included  in  the  appraisement,  the  courts  of  that  state 

»  Duprey  v.  Moran,  4  Cal.  196;  Code  Civ.  Proc.  of  Cal.,  see.  706. 
2  Rich  V.  Baker,  3  Denio,  79. 

'  Marquette  H.  &  O.  R.  R.  u.  Atkinaon,  44  Mich.  166. 
*Aiite,  g§  113,  263;  Davidson  v.  Waldrou,  31  111.  12Q;  83  Am.  Deo.  206. 
"  Stambaugh  v.  Yeates,  2  Rawle,  161;  Myers  v.  White,  1  Rawle,  353. 
«Hershey  u.  Metzgar,  90  Pa.  St.  217;  Groflf  v.  Levan,  16  Pa.  St.  179; 
Thweat  v.  Stamps,  67  Ala.  96;  Thomas  v.  Noel,  81  Ind.  382. 


1161         PURCHASER'S  TITLE,  RIGHTS,  AND  REMEDIES.      §  349  b 

adjudged  that  they  were  not  embraced  in  the  sale/ 
In  sales  made  under  mortgage  foreclosures,  neither  the 
mortgagor  nor  his  lessees  or  assignees  are  entitled  to 
remove  crops  growing  on  the  land  when  the  purchaser's 
title  becomes  complete,  and  vests  him  with  a  right  of 
possession.^  Where  land  is  being  cultivated  by  a 
cropper,  who  is  to  give  the  land-owner  a  portion  of 
the  crops  for  the  use  of  the  land,  a  sale  of  the  land- 
lord's share  under  a  fieri  facias  against  him  will  not 
operate  as  a  constructive  severance  of  it  from  the 
realty  so  as  to  take  precedence  over  a  subsequent  sale 
of  the  realty  by  the  sheriff  to  a  purchaser  who  receives 
a  deed  before  the  rent  becomes  due.^  A  distinction  has 
been  drawn  between  growing  crops  and  those  which, 
though  not  yet  severed  from  the  soil,  have  fully  ma- 
tured before  the  execution  of  the  sheriff's  deed.  It 
is  claimed  that  the  former  are  regarded  as  a  part  of 
the  realty,  because  their  condition  demands  the  con- 
tinued nourishment  and  support  of  the  soil;  but  that 
the  latter,  being  no  longer  dependent  upon  the  soil'  for 
nurture,  nor  for  anything  except  a  mere  resting-place, 
are  not  a  part  of  the  realty;  and,  finally,  that  "the 
ownership  of  the  grain  should  be  determined  by  its 
condition,  and  not  by  the  act  of  cutting."  * 

The  sheriff  has  no  power  to  limit  the  effect  of  a  sale 
by  reserving  growing  crops  which  would  otherwise  vest 

'  Casilly  v.  Rhodes,  12  Ohio,  88;  Albin  v.  Riegel,  40  Ohio  St.  339;  Houts  v. 
Showalter,  12  Ohio  St.  124.  The  rule  is  otherwise  in  Indiana,  though  the  same 
system  of  appraisement  and  sale  prevails  there.  Jones  v.  Thomas,  8  Blackf. 
428. 

^  Aldrich  v.  Reynolds,  1  Barb.  Ch.  613;  Smith  v.  Hague,  25  Kan.  246;  Lane 
V.  King,  8  Wend.  584;  Beckman  v.  Sikes,  35  Kan.  120;  Crews  v.  Pendleton,  1 
Leigh,  297;  19  Am.  Deo.  750;  Sherman  v.  "WiUett,  42  N.  Y.  146;  Howell  v. 
Sohenck,  4  Zab.  89;  Scriveu  v.  Moote,  36  Mich.  64. 

»  Long  V.  Seavers,  103  Pa.  St.  517. 

*  Hecht  V.  Dettman,  56  Iowa,  679;  41  Am.  Rep.  131. 
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in  the  purchaser.^  The  right  of  the  purchaser  to  the 
emblements  may  also  exist  and  be  enforced  against  a 
lessee  of  the  judgment  debtor.  If  this  were  not  so, 
the  latter,  by  granting  a  lease,  might  substantially  im- 
pair the  rights  of  the  judgment  creditor.  The  judg- 
ment, sale,  and  period  allowed  for  redemption  are 
matters  of  which  the  tenant  must  take  notice.  If  he 
chooses  to  sow  a  crop  which,  in  the  ordinary  course  of 
nature,  he  cannot  gather  until  the  purchaser  acquires  a 
right  to  the  possession,  he  assumes  the  risk  of  losing 
such  crop  in  the  event  that  no  redemption  is  made.* 
Timber  which  has  fallen  down,  but  has  not  been  re- 
moved nor  "  converted  into  saw-logs,  rails,  or  firewood 
before  the  date  of  the  delivery  of  the  sheriff's  deed, 
passes  with  the  freehold."*  The  same  rule  prevails 
with  respect  to  the  fragments  of  a  building  which  has 
been  blown  down  by  a  tempest.  They  are  not  thereby 
converted  into  personalty,  but  pass  to  a  purchaser  of 
the  realty  at  a  sheriff's  sale.'  The  operation  of  the 
doctrine  of  relation  will  not  generally  be  permitted  to  , 
vest  in  the  purchaser  any  title  to  the  crops  until  the 
delivery  to  him  of  the  sheriff's  deed  f  but  in  Indiana 
this  rule  seems  to  be  so  far  modified  as  to  permit  the 
purchaser,  on  receiving  such  deed,  to  maintain  an  action 
against  one  who  received  the  crops  or  rents  and  profits 
during  the  period  after  the  sale  and  before  the  execu- 
tion of  the  deed.'     The  right  of  a  purchaser  to  growing 

"  Fro3t  V.  Render,  65  Ga.  15. 

^  Downard  v.  Goff,  40  Iowa,  597;  Martin  v.  Knapp,  57  Iowa,  336;  Wheeler 
V.  Kukendall,  67  Iowa,  612. 

*  Leidy  v.  Proctor,  97  Pa.  St.  486 

"  Rogers  v.  Gilinger,  30  Pa.  St.  185;  72  Am.  Dec.  694. 

«  Dail  V.  Freeman,  92  N.  C.  351. 

'  Davia  v.  Newoomb,  72  lud.  413. 
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crops  may  be  enforced  by  an  action  of  trespass,^  trover,^ 
or  replevin  ;*  and  wlien  none  of  these  remedies  are  ade- 
quate, may  be  protected  by  injunction.* 

§  350.  The  Purchaser's  Bight  to  Possession,  and 
the  Remedy  for  its  Enforcement. — Purchasers  at 
execution  sales,  when  their  title  becomes  absolute  by 
the  expiration  of  the  period  allowed  for  redemption, 
succeed  to  the. rights  of  the  defendant  in  execution,  and 
become  entitled  to  the  possession  of  the  property  pur- 
chased, if  the  defendant  was  so  entitled.  This  posses- 
sion, unless  peaceably  relinquished,  must  be  recovered 
by  due  process  of  law.  If  the  lands  sold  are  vacant,  no 
doubt  the  purchaser  may  take  possession,  if  he  can  do 
so  without  any  breach  of  the  peace.^  But  he  is  under 
no  circumstances  justified  in  taking  forcible  possession.' 
Purchasers  under  decrees  in  chancery  are  usually  placed 
in.  possession  of  their  property  by  an  officer  of  the 
court,  acting  under  a  writ  of  assistance  issued  in  the 
case  in  which  the  decree  was  entered.  The  circum- 
stances in  which  this  writ  may  properly  issue,  and  the 
mode  of  proceeding  to  obtain  its  issuance,  have  already 
been  considered.'  The  power  of  courts  of  chancery  to 
place  purchasers  in  possession  of  the  property  purchased 
is  conceded,^  provided  it  may  be  effectually  exercised 

'  Lane  i>.  King,  8  Wend.  584;  Somers  v.  Saltua,  3  Denio,  219;  Brittain  v. 
McKay,  1  Ired.  265;  35  Am.  Dec.  738. 

2  Bittinger  v.  Baker,  20  Pa.  St.  66;  70  Am.  Dee.  154. 

*  Jones  V.  Thomas,  6  Blaokf.  428. 

*  Porohe  v.  Bodin,  28  La.  Ann.  761. 

'  MoDougall  V.  Sitcher,  1  Johns.  42;  Leidy  v.  Proctor,  97  Pa.  St.  486;  Oraer 
V.  Storms,  9  Cow.  687;  18  Am.  Dec.  543. 
«  People  V.  Nelson,  13  Johns.  340. 
'  Ante,  §§  37  d,  and  37  e. 

*  Bright  I'.  Penuywit,  21  Ark.  130;  Jackson  «.  Warren,  32111.  331;  Trabue 
V.  Ingalls,  6  B.  Mou.  82;  Gorton  v.  Paine,  18  Fla.  117;  Applegarth  v.  RusseU, 
25  Md.  317. 
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without  assuming  authority  over  persons  or  subject- 
matters  not  within  the  jurisdiction  of  the  court.  But 
if  some  person,  not  a  party  to  the  suit,  was  in  adverse 
possession  of  the  property  when  it  was  commenced,  or 
has  taken  such  possession  since,  without  any  collusion 
with  any  of  the  parties,  as  neither  he  nor  his  claim 
was  before  the  court  in  the  principal  suit,  the  court 
will  not  assume  jurisdiction  over  him  or  it,  on  applica- 
tion being  made  for  a  writ  of  assistance,  but  will  leave 
the  purchaser  to  pursue  his  remedy  by  some  indepen- 
dent action.^  If,  on  the  other  hand,  a  party  in  posses- 
sion has  entered  pendente  lite  under  the  defendant  or  by 
collusion  with  him,  he  may  be  dispossessed  under  this 
writ.^  The  issuance  of  the  writ  cannot  be  resisted 
upon  grounds  which  ought  to  have  been  urged  at  some 
earlier  stage  of  the  proceedings,  or  which,  if  then 
urged,  were  decided  against  the  respondent.*  In  a  few 
of  the  states,  statutes  have  been  enacted,  under  which 
purchasers  at  execution  sales  may  obtain  possession  by 
proceedings  instituted  in  the  same  suit  in  which  the 
execution  issued.*  Generallj'-,  however,  the  purchaser 
must  resort  to  an  action  of  ejectment. °  In  such  ac- 
tion he  need  ordinarily  show  only  the  judgment,  exe- 
cution, and  officer's  deed,  and  that  the  defendant  was 
in  possession  of  the  property  at  or  subsequent  to  the 
inception  of  the  judgment  lien.*     It   has  sometimes 

'  Wright  V.  Rodney,  5  Houst.  573;  Trammel  v.  Simmons,  8  Ala.  271. 

2  Creighton  v.  Paine,  2  Ala.  255. 

»  Le  Conte  v.  Irwin,  23  S.  C.  106. 

*  Seymour  v.  Morgan,  45  Ga.  201;  McMechen  v.  Marman,'  8  Gill  &  J.  57; 
Oakland  R.  Co.  v.  Keenan,  56  Pa.  St.  198;  Waters,  v.  Duval,  6  Gill  &  J.  76; 
Dorsey  v.  Campbell,  1  Bland,  357. 

^  Ely  V.  Thompson,  3  A.  K.  Marsh.  69;  Morton  v.  Sanders,  2  J.  J.  Mprsh. 
194;  19  Am.  Deo.  128. 

«  Whatley  v.  Newsom,  10  Ga.  74;  Hartley  v.  Perrell,  9  Fla.  374;  Shaffer  v. 
Bolander,  4  G.  Greene,  201;  Moran  v.  Pattou,  10  U.  C.  Q.  B.  640;.  MoEntire  v, 
Durham,  7  Ired.  151;  45  Am.  Deo.  512;  Green  v.  Watroua,  17  Serg.  &  R.  393. 
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been  held  that  even  the  production  of  the  judgment  in 
evidence  is  not  indispensable  when  the  action  Js  against 
the  defendant  in  execution;^  and  this  view  received  the 
unequivocal  support  of  the  late  Professor  Greenleaf  in 
his  treatise  on  the  law  of  evidence.^  He  claimed  that 
when  a  defendant  has  permitted  an  execution  to  be 
levied  upon  his  property,  and  has  allowed  the  levy  to 
be  followed  by  a  sale,  and  has  taken  no  steps  to  quash 
the  writ,  "it  will  be  presumed,  in  an  action  against 
him,  that  the  judgment  is  right."  But  it  is  so  well 
settled  that  no  attention  need  be  paid  to  a  writ  issued 
on  a  void  judgment,  or  without  any  judgment,  that  we 
think  the  inaction  of  the  defendant  affords  a  ground 
for  the  presumption  that  he  supposed  the  writ  to  have 
issued  without  any  authority,  and  to  have  no  power  to 
harrn  him,  rather  than  for  the  presumption  that  the 
judgment  existed,  and  was  valid.  At  all  events,  it 
seems  now  to  be  quite  well  settled  that  a  person  seek- 
ing to  recover  property,  and  basing  his  claim  upon  an 
execution  sale,  must  prove  the  judgment  upon  which 
the  writ  issued.* 

'  Green  v.  Cole,  13  Ired.  425;  Rutherford  v.  Raburn,  10  Ired.  144;  Hardin 
V.  Cheek,  3  Jones,  135;  64  Am.  Dee.  600;  Douglass  v.  Bradford,  3  U.  C.  C.  P. 
459. 

^  2  Greenl.  Ev.,  sec.  316,  citing  Doe  v.  Murless,  6  Maule  &  S.  110;  Hoffman 
V.  Pitt,  5  Ejp.  22;  Cooper  v.  Galbraith,  3  Wash.  C.  C.  546. 

'  Gillespie  v.  Badgett,  2  Lea,  652;  Jackson  v.  Latta,  15  Kan,  216;  Carbine 
V.  Morris,  92  111.  555;  Sharpe  v.  Roe,  13  Bush,  461;  People  v.  Doe,  31  Cal.  220; 
Bryan  v.  Brown,  2  Murph.  343;  Criswell  v.  Ragsdale,  18  Tex.  444;  Den  v.  Des- 
preaux,  7  Halst.  182;  Wilson  v.  McVeagh,  2  Yeates,  86;  Carlisle  v.  Longworth, 
5  Ohio,  368;  Dobson  v.  Murphy,  1  Dev.  &  B.  586;  Sullivan  v.  Davis,  4  Cal.  291; 
Doe  V.  Smith,  2  Stark.  199,  note;  1  Holt's  Cases,  589,  note;  Launing  v.  London, 
4  Wash.  C.  C.  513;  Fenwiok  v.  Floyd,  1  Har.  &  G.  172;  Hihn  v.  Peck,  30  Cal. 
287;  Atchinson  v.  Rosalep,  4  Chand.  12;  Etheridge  v.  Edwards,  1  Swan,  426; 
Fischer  v.  Eastman,  68  111.  78;  6  Chic.  L.  N.  52.  See  Davis  v.  Baker,  67  N.  C. 
388,  for  an  instance  where  the  production  of  the  original  judgment  was  not 
required,  because  it  had  been  confirmed  and  made  a  judgment  of  a  higher 
court. 
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§  351.  What  Defenses  may  be  Asserted  against 
the  Purchaser. — Where  the  defendant  in  ejectment 
was  also  the  defendant  in  execution,  the  defenses  which 
he  may  interpose  to  the  suit  of  the  purchaser  are  very- 
limited.  He  may  certainly  resist  the  action  with  suc- 
cess if  he  can  show  that  his  interest  in  the  property 
was  of  a  character  not  subject  to  levy  and  sale  under 
execution.^  He  may  also  avail  himself  of  any  defect 
in  the  judgment,  execution,  or  proceedings  of  so 
serious  a  character  as  to  render  the  sale  void.  If  he 
was  in  possession  of  the  property  sold,  he  must  sur- 
render such  possession  to  the  purchaser,  and  he  cannot 
avoid  his  obligation  to  do  so  by  showing  that  his  title 
was  invalid,  and  that  a  third  person  is  the  true  owner, 
and  is  entitled  to  the  possession.^  He  taaj,  however, 
avoid  this  obligation,  or  rather  show  that  it  never  ex- 
isted, by  proving  that  his  title,  while  it  gave  him  a 
right  of  possession,  was  not  subject  to  execution  by  the 
laws  of  the  state  in  which  the  property  sold  was  situ- 
ated. A  familiar  instance  of  this  is  the  holding  of 
possession  under  an  equitable  title,^  or  as  a  mere  tenant 
at  will  or  by  sufferance,*  where  such  titles  are  not  sub- 
ject to  execution.     So  the  defendant  may  show  that 

>  Harris  v.  Murray,  28  N.  Y.  574;  86  Am.  Dec.  268;  Cook  v.  Webb,  18  Ala. 
810;  Dickinson  v.  Smith,  25  Barb.  102;  Badlam  v.  Cox,  11  Ired.  456. 

'^  Boyd  V.  Jones,  49  Mo.  202;  Jackson  v.  Scott,  18  Johns.  94;  Matney  v.  Gra- 
ham, 59  Mo.  190;  Wade  v.  Saunders,  70  N.  C.  277;  Jackson  v.  Graham,  3 
Caiues,  188;  Stuckey  v.  Crosswell,  12  Rich.  273;  Hailey  v.  Curry,  3  Strob.  99; 
Dunlap  V.  Cook,  18  Pa.  St.  454;  Gould  v.  Hendrickson,  96  111.  699;  Turner  v. 
First  Nat.  Bank,  78  Ind.  19;  McDonald  v.  Badger,  23  Cal.  393;  83  Am.  Dec. 
123;  Ferguson  v.  Miles,  3  Gilm.  358;  44  Am.  Deo.  702;  Hayes  v.  Bernard,  38 
111.  297. 

'  Elmore  v.  Harris,  13  Ala.  360;  MoKinney  v.  Davis,  5  Ala.  729;  Badlam 
».  |Cox,  II  Ired.  456. 

« Dickinson  v.  Smith,  25  Barb.  102;  Calvin  v.  Baker,  2  Barb.  206;  Clementa 
V.  Pearce,  63  Ala.  284. 


1167         PURCHASER'S  TITLE,  RIGHTS,  AITO  REMEDIES.         §351 

the  property  was  a  homestead,  and,  on  that  account, 
not  the  subject  of  an  involuntary  transfer,*  unless  the 
sale  is  a  judicial  one,  and  the  husband  and  wife  were 
both  parties  to  the  decree  directing  the  sale.^  All 
persons  who  come  into  possession  under  the  defendant 
in  execution,  after  the  lien  of  the  judgment  or  of  the 
levy  has  attached,  hold  rights  subordinate  to  the  lien, 
and  can  assert  no  defenses  against  the  purchaser  which 
would  not  be  equally  available  to  the  defendant  in  exe- 
cution.^ If  the  defendant  in  execution  continues  in 
possession  of  the  property,  he  is  regarded  as  a  tenant 
at  will*  of  the  purchaser,  and  not  as  an  adverse  holder;® 
nor  can  he  claim  against  the  purchaser  the  title  or 
rights  of  an  adverse  holder  until  after  he  has  given 
notice  to  the  purchaser  that  he  has  assumed  an  attitude 
of  hostility.*  The  rule  that  a  defendant  in  execution 
cannot  deny  his  own  title,  for  the  purpose  of  defeating 
an  action  against  him  by  the  purchaser  to  recover  pos- 
session, has  met  with  an  exception  in  California.  The 
supreme  court  of  that  state  has  determined  that  the 
defendant  may  retain  possession  upon  showing  that,  at 
the  date  of  the  sale,  he  was  a  mere  occupant  of  the 
public  lands  of  the  United  States,  and  that  since  the 
sale  he  has  acquired  a  homestead  or  other  right  under 
the  United  States.'^     To  maintain  the  general  rule  in 

1  Williams  v.  Young,  17  Cal.  403;  Hughes  v.  Watt,  26  Ark.  228;  Pardee  v. 
Lindley,  31  111.  174;  83  Am.  Dec.  219. 

■'  Haynes  v.  Meet,  14  Iowa,  320. 

'  Bank  of  Utioa  v.  Mersereau,  3  Barb.  Oh.  528;  49  Am.  Dec.  189;  Carson  v. 
Smart,  12  Ired.  369;  Young  v.  Algeo,  3  Watts,  223;  Eisenhart  v.  Slaymaker, 
14  Serg.  &  R.  153. 

*  Colvin  V.  Baker,  2  Barb.  206. 

*  Jackson  v.  Sternbergh,  1  Johns.  Cas.  153;  Jackson  v.  Scott,  18  Johns.  94; 
Hardy  v.  Simpson,  Busb.  325;  Webb  v.  Thompson,  23  Ind.  428. 

«  Swift  V.  Agnes,  33  Wis.  228. 

^  Emerson  v.  Sansome,  41  Cal.  552;  Montgomery  v.  Wliiting,  40  Cal.  294. 
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such  circumstances  would  impair  the  power  of  the  gen- 
eral government  over  the  public  domain,  and  conflict 
with  the  homestead  and  pre-emption  laws. 

§  351  a.  Purchaser's  Eights  Arising  from  Batifl- 
cation  of  the  Sale  by  the  Parties  in  Interest. — As 
a  general  rule,  a  confirmation  or  ratification  cannot 
strengthen  a  void  estate.  "  For  confirmation  may 
make  a  voidable  or  defeasible  estate  good,  but  cannot 
operate  on  an  estate  void  in  law."^  If  this  rule  be  one 
of  universal  application,  then  there  can  be  no  necessity 
for  considering  the  question  of  ratification  in  connection 
with  void  judicial  sales.  But  this  is  one  of  those  rules 
which  are  so  limited  by  exceptions  that  the  circum- 
stances to  which  it  may  be  applied  are  scarcely  more 
numerous  than  those  from  which  its  application  must 
be  withheld.  There  can  now  be  scarcely  any  doubt 
that  void  judicial  sales  are  within  the  exceptions,  and 
are  unaflected  by  the  rule.^  These  sales  may  be  ratified 
either  directly  or  by  a  course  of  conduct  which  estops 
the  party  from  denying  their  validity.  Thus  if  the 
defendant  in  execution,  after  a  void  sale  of  his  property 
has  been  made,  claims  and  receives  the  surplus  proceeds 
of  the  sale,  with  a  full  knowledge  of  his  rights,  his  act 
must  thereafter  be  treated  as  an  irrevocable  confirma- 
tion of  the  sale.*  In  a  case  decided  in  Pennsylvania  a 
judgment  was  recovered  against  the  administrator  of 

'Bouvier's  Law  Die,  tit.  Confirmation. 

2  Maple  V.  Kussart,  53  Pa.  St.  348;  91  Am.  Dec.  214;  Johnson  v.  Fritz,  44 
Pa.  St.  449;  Deford  v.  Mercer,  24  Iowa,  118;  92  Am.  Deo.  460;  Pursley  v. 
Hays,  17  Iowa,  310;  Johnson  v.  Cooper,  56  Miss.  608. 

3  Stroble  v.  Smith,  8  Watts,  280;  Headen  v.  Oubre,  2  La.  Ann.  142;  Cole- 
man V.  Dewees,  3  La.  Ann.  698;  Huffman  v.  Gaines,  47  Ark.  227;  Sittig  v. 
Morgan,  5  La.  Ann.  574;  McLeod  v.  Johnson,  28  Miss.  374;  Southard  v.  Perry, 
21  Iowa,  488;  89  Am.  Deo.  587;  State  v.  Stanley,  14  Ind.  409;  Crowell  v.  Mo- 
Conkey,  5  Pa.  St.  168. 
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an  estate.  The  heirs  of  the  decedent  were  not  parties 
to  the  action  in  which  this  judgment  was  recovered, 
and  were  therefore,  under  the  laws  of  that  state,  un- 
affected by  it.  Under  this  judgment  writs  were  issued, 
and  lands  of  the  decedent  levied  upon,  condemned,  and 
sold.  They  produced  funds  more  than  sufficient  to 
satisfy  the  judgment.  The  surplus  was  paid  to  the 
heirs.  One  of  the  daughters  having  brought  ejectment 
for  the  lands,  the  supreme  court,  in  discussing  and 
determining  her  rights,  said:  "She  was  perfectly  ac- 
quainted with  the  f(Kt  that  she  had  not  been  served 
with  process  to  make  her  a  party  to  the  judgment  on 
which  the  sale  was  made,  and  that  she  had  not  volun- 
tarily made  herself  a  party  to  that  proceeding  without 
process;  and  there  is  no  evidence  to  repel  the  presump- 
tion that  she  was  equally  well  acquainted  with  the 
rules  of  law  which  entitled  her  to  disregard  a  sale  made 
under  such  a  judgment  as  having  no  operation  what- 
ever upon  her  rights,  unless  she  did  some  act  which, 
on  principles  of  equity  and  common  honesty,  might 
estop  her  from  impeaching  it.  As  she  was  not  a  de- 
fendant in  the  execution,  she  had  no  right,  in  that  char- 
acter, to  receive  any  part  of  the  money  after  payment 
of  the  creditor's  claim.  Her  only  title  to  the  money 
depended  upon  the  effect  of  the  proceedings  in  divesting 
her  estate  in  the  land  and  converting  it  into  money  by 
passing  her  title  to  the  purchasers.  Upon  this  ground 
alone  could  she  make  any  claim  to  the  money,  in  law 
or  equity.  The  receipt  of  her  share  of  the  money  was 
therefore  an  affirmation  that  her  title  had  passed  to  the 
purchasers  by  virtue  of  the  sheriff's  sale,  and  she  can- 
not be  received  to  make  a  contrary  allegation  now,  to 
the  injury  of  those  who  paid  their  money  on  the  faith 

Vol.  U.— 74 
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•of  the  conveyance.  Where  a  sale  is  made  of  land,  no 
■one  can  be  permitted  to  receive  both  the  money  and 
the  land.  Even  if  the  vendor  possessed  no  title  what- 
>ever  at  the  time  of  the  sale,  the  estoppel  would  operate 
npon  a  title  subsequently  acquired.  It  was  held  by 
i}his  court,  at  a  late  sitting  in  Harrisburg,  that  '  equi- 
table estoppels  of  this  character  apply  to  infants  as  well 
as  to  adults,  to  insolvent  trustees  and  guardians  as  well 
as  persons  acting  for  themselves,  and  have  place  as 
well  where  the  proceeds  arise  from  a  sale  by  authority 
of  law  as  where  they  spring  from  the  act  of  the  party.' ^ 
The  application  of  this  principle  does  not  depend  upon 
any  supposed  distinction  between  a  void  and  voidable 
sale.  The  receipt  of  the  money,  with  the  knowledge 
that  the  purchaser  is  paying  it  upon  an  understanding 
that  he  is  purchasing  a  good  title,  touches  the  con- 
science, and  therefore  binds  the  right  of  the  party  in 
one  case  as  well  as  the  other.""  Perhaps  it  is  not 
essential  that  the  defendant  in  execution  should  have 
directly  received  any  part  of  the  proceeds  of  the  sale. 
If  he  knows  of  the  sale,  makes  no  objection  thereto, 
and  permits  the  proceeds  to  be  applied  to  the  payment 
of  his  debts,  he  will,  at  least  in  Pennsylvania,  be  pre- 
cluded from  denying  its  validity.^     If  lands  are  sold  at 

'  Commonwealth  v.  Shuman's  Adm'r,  6  Harris,  346;  McPherson  v.  Cunliffe, 
11  Serg.  &  R.  426;  14  Am.  Dec.  642;  Wilson  v.  Bigger,  7  Watts  &  S.  HI; 
Stroble  v.  Smith,  8  Watts,  280;  Benedict  v.  Montgomery,  7  Watts  &  S.  238;  43 
Am.  Dec.  230;  Martin  v.  Ives,  17  Serg.  &  R.  364;  Crowell  v.  McConkey,  5 
Barr,  168;  Hamilton  v.  Hamilton,  4  Barr,  193;  Dean  v.  Connelly,  6  Barr,  239; 
Robinson  v.  Justice,  2  Penr.  &  W.  19;  21  Am.  Dec.  407;  Slfare  v.  Anderson,  7 
Serg.  &  R.  48;  10  Am.  Dec.  421;  Furness  v.  Ewing,  2  Barr,  479;  Adlum  v. 
Lard,  1  Rawle,  163;  18  Am.  Deo.  608. 

2  Smith  V.  Warden,  19  Pa.  St.  429. 

2  Spragg  V.  Shriver,  25  Pa.  St.  282;  64  Am.  Dec.  698;  Mitchell  v.  Ereedley, 
10  Pa.  St.  208;  Maple  v.  Kussart,  53  Pa.  St.  352;  91  Am.  Dec.  214;  WiUiard 
V.  WiUiard,  56  Pa.  St.  128. 
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a  partition  or  other  chancery  sale,  no  co-tenant  who 
has  claimed  and  received  his  share  of  the  proceeds  can 
deny  the  validity  of  the  partition.  He  cannot  be  al- 
lowed to  retain  the  money  and  regain  the  land.^ 

§  353,  The  Purchaser's  Remedy  for  Failure  of 
Title. — A  purchaser  at  an  execution  or  judicial  sale 
may  obtain  nothing  by  his  purchase.  This  is  the  case, 
—  1.  When  the  proceedings  are  so  defective  that  they 
cannot  divest  the  defendant  of  his  title ;  and  2.  When 
the  defendant  had  no  title  to  divest,  or  at  least  had  no 
title  which  was  capable  of  being  divested  by  the  sale. 
In  either  case,  the  purchaser  parts  with  a  valuable 
consideration,  for  which  he  acquires  nothing.  The 
question  then  arising  is :  Has  the  purchaser  any  rem- 
edy? and  if  so,  what  is  the  remedy?  and  to  what  cases 
may  it  be  applied  with  success  ?  When  the  plaintiff  is  the 
purchaser,  we  have  already  shown  that  he  may,  in  most 
states,  upon  failure  of  his  title,  in  effect  vacate  the  ap- 
parent satisfaction  produced  by  the  sale,  and  obtain  a 
new  execution.^  If  the  title  fails  through  defects  in 
the  proceedings  arising  from  the  neglect  or  misconduct 
of  the  sheriff,  the  purchaser  can  sustain  an  action  on 
the  case  against  that  officer.^  Where  a  purchase  is 
made  under  a  decree  in  equity,  and  such  decree  is  re- 
versed for  a  jurisdictional  defect  in  the  proceedings, 
or  where  the  title  fails  because  the  grantee  of  a  mort- 
gagor was  not  a  party  to  a  foreclosure,  the  plaintiff  has 
the  right  to  prosecute  further  proceedings.      In  the 

'  Tooley  v.  Gridley,  3  Smedes  &  M.  493;  51  Am.  Dec.  628;  Merritt  v.  Home, 
5  Ohio  St.  307;  67  Am.  Deo.  298. 

2S  54;  Sargent  v.  Sturm,  23  Gal.  359;  83  Am.  Dec.  118;  Piper  v.  Elwood, 
4  Dtnio,  165;  Adams  v.  Smith,  5  Cow.  280;  Watson  v.  Reissig,  24111.  281;  7S 
Am.  Dec.  748. 

3  Sexton  V.  Nevers,  20  Pick.  451;  32  Am.  Deo.  225. 
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case  first  named,  he  may  have  the  process  properly- 
served,  and  thus  give  the  court  jurisdiction  to  proceed. 
In  the  second-named  case,  he  may  apply  to  the  court, 
have  the  sale  vacated,  the  satisfaction  canceled,  and 
then,  by  supplemental  bill,  bring  in  the  proper  parties 
and  have  the  property  resold.  In  either  case,  the  pur- 
chaser may,  by  applying  to  the  court  in  the  original 
suit,  have  the  proceedings  conducted  for  his  benefit, 
though  in  the  name  of  the  original  plaintift'.^  In  New 
York  and  .  Tennessee,  if  the  proceedings  are  utterly 
void,  the  purchaser  may  recover  from  the  plaintiflF  the 
amount  paid  upon  the  latter's  judgment.^  In  Texas,  if 
a  sale  under  a  valid  judgment  is  void  for  defects  in 
the  proceedings,  the  purchaser  is  entitled  to  the  prop- 
erty, unless  the  defendant  will  reimburse  him  for  the 
amount  he  has  paid  toward  satisfying  the  judgment.^ 
In  Kentucky,  Missouri,  Indiana,  Illinois,  and  Texas, 
if  the  defendant  in  execution  has  no  title,  he  may  be 
compelled,  by  proceedings  in  equity,  to  reimburse  the 
purchaser  for  the  amount  contributed,  by  means  of 
the  purchase,  to  the  satisfaction  of  the  judgment.*     But 

^  Boggs  V.  Hargrave,  16  Cal.  559;  Burton  v.  Lies,  21  Cal.  87;  Johnson  v. 
Robertson,  34  Md.  165;  Cook  v.  Toumbs,  36  Miss.  685;  Hudgin  v.  Hudgin,  6 
Gratt.  320;  52  Am.  Dec.  124.  See  also  Scott  v.  Dunn,  1  Dev.  &  B.  Eq.  425; 
30  Am.  Dec.  174. 

2  Chapman  v.  Brooklyn,  40  N.  Y.  372;  Schwinger  v.  Hickok,  53  N.  Y.  280; 
Henderson  v.  Overton,  2  Yerg.  394;  24  Am.  Deo.  492.  The  principle  upon 
which  these  cases  "prof ess  to  proceed  is,  that  a  party  may  recover  moneys  paid 
where  there  is  a  total  failure  of  consideration.  This  principle-  is  sufficiently 
supported  by  the  authorities  (Moses  v.  McEarlane,  2  Burr.  1009;  Rheel  v.  Hicks, 
25  N.  Y.  289;  Kingston  Bank  v.  Bltinge,  40  N.  Y.  391;  100  Am.  Dec.  516); 
but  we  doubt  its  applicability  to  execution  sales. 

»  Johnson  v.  Caldwell,  38  Tex.  218;  Howard  v.  North,  5  Tex.  290;  51  Am. 
Dec.  769.  A  person  seeking  to  cancel  a  sheriff's  deed  as  a  cloud  upon  his  title, 
must,  in  Texas,  first  repay  the  amount  for  which  the  property  was  sold  by  the 
sheriff.  Herndon  v.  Rice,  21  Tex.  457;  Morton  v.  Welbom,  21  Tex.  773; 
Brown  V.  Lane,  19  Tex.  205. 

*  McGhee  1),  Ellis,  4  Litt.  245;  14  Am.  Dec.  124;  Muir  v.  Gradg,  3  Blaokf. 
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we  think  the  better  rule  is,  that,  unless  proceeding 
upon  the  ground  of  fraud  or  misrepresentation,  or 
some  other  well-known  ground,  a  purchaser  at  an  exe- 
cution sale  cannot  by  any  independent  action  recover 
of  either  of  the  parties  the  amount  of  his  bid/  Such 
an  action  is  necessarily  founded  upon  a  mistake  of  law. 
The  purchaser  is  sure  to  base  his  claim  upon  the  fact 
that  he  mistook  the  legal  effect  of  the  proceedings 
in  the  case,  or  of  the  defendant's  muniments  of  title. 
And  it  is  well  known  that  a  mistake  of  law  is  ordinarily 
not  a  sufficient  foundation  for  relief  at  law  nor  in  equity. 
In  a  few  of  the  states,  purchasers  have  been  given  a 
statutory  remedy.^ 

The  payment  of  money  in  pursuance  of  an  execution 
or  judicial  sale  usually  results  in  the  discharge  of  some 
lien  upon  the  property  sold,  or  some  claim  for  the  sat- 
isfaction of  which  the  holder  had  the  right  to  compel 
the  sale  of  such  property.  In  the  event  that  the  sale 
is  void,  it  must  happen  either  that  the  owners  of  the 
property  may  retain  this  benefit  without  making  any 
return  therefor,  or  else  the  purchaser  must  be  permitted 
to  enforce  for  his  benefit  the  liens  which  his  purchase 
has  discharged.  There  are  decisions  denying  to  the 
purchaser  the  right  to  revive  and  enforce  such  lien,  on 
the  ground  that  he  is  a  mere  volunteer,  and  therefore 

293;  25  Am.  Deo.  Ill;  Warner  v.  Helm,  1  Gilm.  220;  Price  v.  Boyd,  1  Dana, 
436;  Hawkins  v.  Miller,  26  Ind.  173;  Preston  v.  Harrison,  9  Ind.  1;  Jones  w. 
Henry,  3  Litt.  435;  Dunn  v.  Frazier,  8  Blackf.  432;  Penningtpn  v.  Clifton,  10 
Ind.  172;  Richmond  v.  Marston,  15  Ind.  134;  Julian  v.  Bell,  26  Ind.  220;  89 
Am.  Dec.  460;  Howard  v.  North,  5  Tex.  290;  51  Am.  Deo.  679;  Wilchinsky  v. 
Cavender,  72  Mo.  192;  Bums  v.  Ledbetter,  56  Tex.  282. 

'  Branham  v.  San  Jose,  24  Cal.  585;  Boggs  v.  Hargrave,  16  Cal.  559;  Salmond 
V.  Price,  13  Ohio,  368;  Laws  v.  Thompson,  4  Jones,  104;  Halcombe  v.  Louder- 
milk,  3  Jones,  491;  The  Monte  AUegre,  9  WTi6at.  616. 

^  Civ.  Code  Proe.  of  Cal.,  sec.  708;  Halcombe  ».  Loudermilk,  3  Jones,  491; 
Chambers  v.  Cochran,  18  Iowa,  160. 
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not  entitled  to  subrogation ;  ^  and  we  think  they  are 
correct  in  affirming  that  his  case  does  not  fall  within 
the  reasons  upon  which  subrogation  has  ordinarily  been 
compelled.  This,  instead  of  being  a  sufficient  cause  for 
denying  his  claim,  is  rather  a  proper  occasion  for  re- 
considering the  grounds  on  which  subrogation  may  be 
maintained  and  bringing  within  them  the  persuasive 
equities  of  persons  who,  though  acting  without  compul- 
•sion,  have,  in  good  faith,  relying  on  their  confidence  in 
assumed  judicial  proceedings,  unwittingly  discharged  a 
lien  when  they  believed  themselves  to  be  acquiring  a 
title.  There  is  at  the  present  time  a  large  and  e'ver- 
increasing  majority  of  the  adjudged  cases  which  sus- 
tains the  right  of  the  purchaser  at  an  execution  or 
judicial  sale,  by  appropriate  proceedings,  to  be  subro- 
gated to  the  lien  he  has  discharged.  Whether  the 
decisions  can  be  satisfactorily  justified  on  the  princi- 
ples of  subrogation  or  not,  their  manifest  equity  com- 
mends them  to  our  regard  and  receives  our  unqualified 
approval.^ 

§  353  a.  E,ight  of  Purchaser  to  Hold  Land  until 
Kepaid  the  Purchase  Price —  In  some  of  those  states 

^  Richmond  v.  Marston,  15  Ind.  136;  42  Am.  Deo.  204;  Nowler  v.  Coit,  1 
Ohio,  236;  13  Am.  Deo.  640;  Kinney  v.  Knoebel,  51  111.  112;  Bishop  v.  O'Con^ 
ner,  69  111.  431;  Chambers  v.  Jones,  72  111.  279. 

2  Short  V.  Sears,  93  Ind.  505;  Duncan  v.  Gainey,  108  Ind.  579;  Poole  v. 
Ellis,  64  Miss.  555;  Stults  v.  Brown,  112  Ind.  370;  Caldwell  v.  Palmer,  6  Lea, 
S72;  Bennett  v.  Caldwell,  8  Baxt.  483;  McLaughlin  v.  Daniel,  8  Dana,  1S3; 
Bentley  v.  Long,  1  Strob.  Eq.  52;  47  Am.  Dec.  523;  Brobst  v.  Brock,  10  Wall. 
519;  Scott  V.  Dunn,  1  Dev.  &  B.  Eq.  425;  30  Am.  Dec.  174,  and  note;  Valle  v. 
Fleming's  Heirs,  29  Mo.  152;  77  Am.  Dec.  557;  Freeman  on  Void  Judicial 
Sales,  sees.  52,  53;  Bright  v.  Boyd,  1  Story,  478;  Hudgin  v.  Hudgin,  6  Gratt. 
320;  52  Am.  Dec.  124;  Blodgett  v.  Hitt,  29  Wis.  182;  Charleston  L.  &  M.  Co. 
V.  Brockmeyer,  23  W.  Va.  635;  Ray  v.  Detchen,  79  Ind.  56;  Jones  v.  Smith,  55 
Tex.  383;  Perry  v.  Adams,  98  N.  C.  167;  2  Am.  St.  Rep.  326,  note.  If  the 
purchaser  has  been  guilty  of  fraud,  his  right  to  subrogation  will  be  denied. 
Elam  V.  Donald,  58  Tex.  316. 
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in  which  the  right  of  the  purchaser  to  be  subrogated  to 
the  lien  which  his  purchase  and  consequent  payment 
have  removed,  his  possession  will  not  be  disturbed  until 
his  claims  have  been  satisfied.  Thus  in  Louisiana,  the 
court,  professedly  proceeding  under  the  rules  of  the 
civil  law,  said:  "It  has  been  proved  that  the  proceeds 
arising  from  the  sale  of  the  slaves  were  applied  to  the 
discharge  of  the  judgment  debts  of  the  plaintiff,  and 
the  court  is  of  opinion  that  he  cannot  recover  in  this 
suit  until  he  repay  that  money.  This  is  the  doctrine 
expressly  laid  down  in  Febrero,  lib.  3,  cap.  2,  sec.  5, 
n.  537;  and  we  readily  adopt  it;  for  nothing  could  be 
more  unjust  than  to  permit  a  debtor  to  recover  back 
his  property  because  the  sale  was  irregular,  and  yet 
allow  him  to  profit  bj''  that  irregular  sale  to  discharge 
his  debts.'";  The  principles  thus  adopted  in  Louisiana 
have  been  approved  and  applied  in  Texas,^  while  in 
several  other  states  they  have  been  held  either  to  estop 
the  plaintiff  from  recovering,  or  to  warrant  the  inter- 
position of  a  court  of  equity  to  prevent  his  prosecuting 
an  action  at  law  until  the  purchaser  has  been  reim- 
bursed the  amount  which,  by  means  of  the  sale,  he  has 
contributed  to  discharge  a  lien  on  the  property  sold.^ 

'  Dufour  V.  Camfranc,  11  Mart.  615;  13  Am.  Dec.  364;  Davis  v.  Gaines, 
104  U.  S.  386. 

2  Howard  v.  North,  5  Tex.  290;  51  Am.  Deo.  769;  French  v.  Grenet,  57  Tex. 
273;  Donnebaum  v.  Tinsley,  54  Tex.  362. 

»  McGee  v.  Wallis,  57  Miss.  638;  34  Am.  Dec.  484;  Robertson  v.  Bradford, 
73  Ala.  116;  Schafer  v.  Causey,  76  Mo.  365;  Oathcart  v.  Sugenheimer,  18  S.  C. 
123. 
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CHAPTER  XXVI, 

OF  RETUKNESfG  EXECUTIONS. 

§  353.  When  the  return  may  be  made. 

§  354.  By  whom  the  return  must  be  made. 

§  355.  Form  of  the  return. 

§  356.  Keturn  of  nulla  bona,  —  form  of,  and  when  proper. 

§  357.  Return  of  fieri  feci. 

%  358.  Amending  returns. 

§  359.  Time  within  which  amendments  may  be  made. 

§  360.  Of  the  scope  and  effect  of  amendments,  and  the  persons  protected  there- 
from. 

§  361.  Quashing  returns. 

§  362.  Construing  returns. 

§  363.  Returns,  when  admissible  as  evidence. 

§  364.  Returns,  effect  as  evidence  between  the  parties. 

§  365.  Returns,  effect  as  evidence  against  strangers  to  the  writ. 

§  366.  Returns,  effect  as  evidence  for  and  against  the  officer. 

§  367.  Returns,  how  compelled. 

§  368.  Liability  of  officer  for  not  returning  writs. 

§  369.  Liability  of  officer  for  false  returna, 

§  353.  When  tlie  Return  may  be  Made. — The  oflS- 
cer  to  whom  a  writ  is  delivered  for  service  must  return 
it  to  the  court  whence  it  issued,  with  an  indorsement 
containing  a  brief  history  of  the  steps  taken  by  him 
toward  its  execution.  "The  return  of  an  execution  is 
not  merely  the  bringing  back  into  court  the  paper  on 
which  the  authority  of  the  sheriff  is  written,  but  it  is 
necessary  that  he  should  make  on  that  paper  an  in- 
dorsement in  writing  of  what  he  has  done  in  obedience 
to  the  order  therein  contained."^  The  time  within 
which  the  return  should  be  made  varies  in  the  different 
states.  It  is  usually  stated  in  the  writ,  but  where  the 
law  fixes  a  specific  time,  the  ofiicer  must  follow  the  law, 

1  State  ti.  Melton,  8  Mo.  419;  Nelson  v.  Brown,  23  Mo.  13. 
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and  no  designation  of  the  return  day  need  be  placed  in 
the  writ.  If  the  writ  is  to  be  returned  in  a  certain 
number  of  days  from  its  issue,  or  from  the  entry  of  the 
judgment,  the  day  of  the  issue  or  entry  must  be  ex- 
cluded in  computing  the  time  for  the  return.-'  The 
writ  must  be  returned,  whether  it  has  been  executed 
or  not.^  If  it  is  void^  it  is,  in  legal  eflFect,  no  writ,  and 
the  officer  cannot  be  held  responsible  for  failing  to  re- 
turn it.^  The  duty  of  the  officer  is  to  return  the  writ 
at  its  return  day.*  This  duty  he  can  rarely  neglect 
without  rendering  himself  liable  to  the  plaintiff.^  The 
return  may  be  made  during  any  portion  of  the  business 
hours  of  the  return  day.  The  officer  need  not  have  it 
made  and  filed  in  the  morning  of  that  day;®  but  if  he 
does  so,  he  is  not  liable  to  the  plaintiiF,  because  an 
opportunity  for  making  the  money  happened  to  occur 
later  in  the  day.'^  If  the  return  day  falls  on  Sunday, 
the  officer  may  keep  the  writ  until  Monday.^  A  re- 
turn made  on  Sunday  has  been  adjudged  void.^  If  a 
writ  is  by'  statute  returnable  at  the  term  of  the  court 
next  after  which  it  bears  teste,  the  officer  is  allowed  all 
the  days  of  the  latter  term  in  which  to  make  his  re- 
turn, "unless  he  is  ruled  upon  motion  and  cause  shown 

1  Allen  V.  Carty,  19  Vt.  65;  Muzzy  v.  Howard,  42  Vt.  23. 

2  Brown  v.  Baker,  9  Port.  503. 

'  Holloway  v.  Johnson,  7  Ala  060. 

*  Bank  v.  Torre,  2  Speers,  501;  Wallis  v.  Bourg,  16  La.  Ann.  176;  Hyatte  v. 
Allison,  3  Jones,  533;  State  v.  Records,  3  Harr.  (Del.)  146.  The  officer  cannot 
be  compelled  to  make  a  return  before  the  return  day.  Spencer  v.  Cuyler,  17 
How.  Pr.  157. 

^  Morrow  v.  Allison,  11  Ired.  217;  Bersheara  v.  Warner,  5  Sneed,  676;  Oling- 
man  v.  Barrett,  6  Humph.  20. 

"  Bull  V.  Clarke,  2  Met.  587;  Homan  v.  Liswell,  6  Cow.  659;  Rex  v.  Sheriff 
of  Berks,  6  East,  386. 

'  Hinman  v.  Borden,  10  Wend.  367. 

8  Williams  V.  State,  5  Ind.  235. 

» Peck  V.  Cavell,  16  Mich.  9. 
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to  return  it  at  some  intermediate  day,"^  or  he  may,  if 
lie  sees  fit,  return  it  on  the  first  day  of  such  term.^ 
When  the  officer  has  collected  the  money,  or  otherwise 
satisfied  the  writ,  it  would  seem  to  be  not  only  allow- 
able but  commendable  for  him  to  make  his  return  at 
once,  without  awaiting  the  return  day.  In  many  in- 
stances, however,  where  the  writ  remains  unsatisfied, 
its  return  is  sought  as  the  basis  of  some  further  writ  or 
proceeding,  which  writ  or  proceeding  depends  for  its 
validity  on  a  previous  valid  return.  In  New  York, 
the  rule  has  been  established,  by  frequent  adjudica- 
tions, that  the  officer  need  not  keep  his  writ  until  the 
return  day.  If  he  feels  confident  that  the  defendant 
has  no  property  subject  to  execution,  and  is  willing  to 
assume  the  onus  of  establishing  this  fact,  he  may,  be- 
fore the  return  day,  return  the  writ  unsatisfied.  Such 
a  return,  when  made  in  good  faith,  is  valid,  and  will 
support  subsequent  writs  and  proceedings  to  the  same 
extent  as  if  it  were  made  on  the  return  day.^  So  in 
ISTorth  Carolina,  a  writ  issued  at  one  term,  returnable 
at  another,  may  be  returned  in  vacation,  though  the 
sheriff"  has  property  in  his  custody  under  prior  writs,  if 
the  value  of  all  the  property  seized  is  less  than  suffi- 
cient to  satisfy  the  prior  writs,  and  the  defendant  has 

1  Wyche  v.  Newsom,  87  N.  C.  142. 

2  Rowley  v.  Niohola,  U  R.  1.  14. 

'  Morange  v.  Edwards,  I  E.  D.  Smith,  414;  Fake  v.  Edgerton,  5  Duer,  681; 
3  Abb.  229;  Tyler  v.  Willis,  33  Barb.  327;  Renaud  v.  O'Brien,  35  N.  V.  99; 
Livingatoa  v.  Cleavelaud,  5  How.  Pr.  396;  Forbes  v.  Waller,  25  N.  Y.  430;  25 
How.  Pr.  166.  See  to  same  eflfect,  Lovegrove  v.  Brown,  60  Me.  598;  Dana  v. 
Banks,  6  J.  J.  Marsh.  219;  Thornton  v.  Lane,  11  Ga.  524;  Wilcox  v.  Ratliff,  5 
Blaokf.  661;  Bowen  v.  Parkhurst,  24  111.  257.  Under  the  chancery  practice  in 
New  York,  before  the  adoption  of  the  code,  a  creditor's  bill  could  not  be  filed 
until  after  the  return  day  of  the  execution.  When  so  filed,  the  bill  could  be 
sustained,  although  the  return  on  the  writ  was  in  fact  made  and  filed  before 
the  return  day.  Williams  v.  Hogeboom,  8  Paige,  469;  Piatt  v.  Oadwell,  9 
Paige,  386;  Oassidy  v.  Meacham,  3  Paige,  311. 
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no  other  property  subject  to  execution.  There  is  no 
good  reason  why  the  sheriff  should  delay  returning  the 
writ,  when  it  is  apparent  that  nothing  can  be  found, 
out  of  which  to  satisfy  it.  It  is  rather  his  duty  "by 
promptly  returning  the  facts  to  open  the  way  for  sup- 
plemental proceedings,  and  aid  the  purpose  for  which 
the  execution  was  placed  in  his  hands." ^ 

The  rule  thus  established  in  North  Carolina  and 
New  York  is  in  opposition  to  the  majority  of  the  au- 
thorities elsewhere.  The  fact  that  the  defendant  has 
no  property  subject  to  the  writ  when  it  comes  to  the 
officer's  hands  i^,  it  is  claimed,  no  assurance  that  he 
will  continue  to  have  none  until  the  return  day.  It 
is  also  insisted  that  the  time  given  to  return  a  writ  is 
designed  partly  for  the  benefit  of  the  defendant,  in  or- 
der that  the  officer  may  not  be  forced  to  proceed  with 
needless  rigor.  Hence  the  courts  of  Michigan,  Massa- 
chusetts, and  Missouri  have  very  decidedly  pronounced 
against  returns  made  before  the  return  day,  treating 
them  not  only  as  premature,  but  as  insufficient  to 
support  further  proceedings  resting  upon  them.^  In 
Maryland  a  return  has  been  treated  as  no  return  be- 
cause not  made  in  term  time.^  We  cannot  avoid  the 
conviction  that  the  doctrine  of  the  New  York  cases  is 
agreeable  with  reason  and  conducive  to  justice.  When 
it  can  be  clearly  shown  that  the  defendant  has  no  assets 
subject  to  the  writ,  there  is  no  reason  why  the  plain- 
tiff's other  remedies  should  continue  in  abeyance  until 

'  Whitehead  v.  Hellen,  74  N.  C.  679. 

''  Thayer  v.  Swift,  Harr.  (Mich.)  430;  Stewart  v.  Stevens,  Harr.  (Mich.)  169; 
Smith  V.  Thompson,  Walk.  Ch.  1;  Williams  v.  Hubbard,  Walk.  Ch.  2S;  Beach  v. 
White,  Walk.  Oh.  495;  Adams  i\  Oummiskey,  4  Gush.  420;  Dillon  v.  Rash,  27 
Mo.  243;  Smith  v.  Thompson,  Walk.  Ch.'  1;  Palmer  w.  Patten,  Cro.  Ehz.  512. 
See  also  Chalmers  v.  Moore,  22  111.  359;   Austin  r.  Goodale,  58  ilc.  109. 

s  Turner  v.  Walker,  3  Gill  &  J.  377;  22  Am.  Dec.  329. 
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the  return  day.  The  plaintiff  may  wish  to  prosecute 
proceedings  at  law  supplemental  to  execution,  or  he 
may  desire  to  file  a  creditor's  bill  in  equity.  In  either 
case,  his  success  usually  depends  upon  the  promptness 
with  which  he  can  act.  It  is  cruel  to  compel  him  to 
remain  idle  waiting  for  the  return  day,  and  affording 
the  defendant  ample  opportunities  to  perfect  such  meas- 
ures as  may  best  enable  him  to  elude  all  subsequent 
proceedings.  The  liability  of  an  officer  for  not  return- 
ing a  writ  at  the  proper  time  may  be  avoided  by  show- 
ing that  his  delay  was  occasioned  by  the  instructions 
of  the  plaintiff  or  his  attorney.^  Certain  exigencies 
may  also  arise  in  which  the  court,  to  relieve  the  offi- 
cer from  special  embarrassment  not  resulting  from  his 
own  fault,  will  extend  the  time  for  making  his  return.^ 
The  lapse  of  the  time  within  which  the  officer  ought 
to  have  made  his  return  does  not  terminate  his  power. 
He  may  at  any  subsequent  date,  though  no  longer  in 
office,  make  a  return  which  he  omitted  to  make  in  due 
time.^  In  many  instances  the  officer  may  and  must 
proceed  after  the  return  day  to  sell  property  previously 
levied  upon.  When  this  is  the  case,  he  must  neces- 
sarily make  a  return  of  his  proceedings  subsequently 
to  the  return  day.  But  his  power  to  make  such  re- 
turns is  not  confined  to  cases  in  which  it  was  necessary 
for  him  to  complete  the  execution  of  his  process  after 
the  return  day.  An  order  of  a  court  of  competent 
jurisdiction  staying  the  sheriff's  proceedings  excuses 
him  from  returning  the  writ  according  to  its  require- 
ments,* and  postpones  the  return  day,  so  that,  in  com- 

^  Humphrey  v.  Hathorn,  24  Barb.  278;  McKinly  v.  Tucker,  6  Lana.  214. 
2  See.  §  275. 

'  Rich  V.  Henry,  4  Mackay,  155;  Main  v.  Lynch,  64  Md.  669;  Remington 
■u.  Linthioum,  14  Pet.  84. 

*  People  V.  Carnley,  3  Abb.  Pr.  215. 
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puting  the  time  when  the  return  should  be  made,  the 
period  during  which  proceedings  under  the  writ  were 
stayed  by  any  valid  writ  or  order  must  be  excluded.^ 

§  35^.  By  Whom  to  be  Made. — The  return  should 
be  made  by  the  officer  who  executed  the  writ,  because 
he  alone  is  answerable  for  the  return  in  case  it  should 
prove  false,  and  because  he  is  ordinarily  more  conver- 
sant with  the  facts  than  any  other  person.  Hence  it 
has  been  held  that  after  the  death  of  a  sheriff,  his 
return  could  not  be  amended  by  one  who  was  then  his 
successor  in  office,  but  had  been  his  deputy  when  the 
return  was  made.^  Where  an  officer  is  authorized  to 
appoint  a  deputy,  the  deputy  may  act  for  him,  and 
make  the  return  in  his  name.^  The  act  of  the  deputy 
is  the  act  of  the  principal.  Hence  there  is  no  im- 
propriety in  a  return  made  and  signed  by  the  prin- 
cipal when  the  services  were  in  fact  performed  by  the 
deputy.  The  rule  is  well  settled  that  an  agent  ought 
to  act  in  the  name  of  his  principal.  No  reason  can  be 
suggested  why  this  rule  ought  not  to  be  applied  to 
returns  made  upon  writs  by  deputy  sheriffs  or  deputy 
constables.  In  a  majority  of  the  states,  a  return 
signed  "A  B,  deputy,"  will  be  disregarded.*  In  Ver- 
mont, however,  the  courts  seem  to  prefer  that  a  writ 
executed  by  a  deputy  should  be  returned  by  him  in 
his  own  name."     In  Michigan  and  South  Carolina  a 

1  Ansonia  B.  &  C.  Co.  v.  Conner,  67  How.  Pr.  157;  103  N.  Y.  502.  Contra, 
Launtz  v.  Gross,  16  III.  App.  329. 

2  Hudspeth  v.  Scarborough,  69  Ga.  177 

»  Emley  v.  Drum,  36  Pa.  St.  123;  Mathewson  v.  Moore,  2  McCord,  315; 
State  V.  Johnson,  1  Hayw.  (N.  C.)  293. 

*  .Joyce  V.  Joyce,  5  Cal.  449;  Rowley  v.  Howard,  23  Cal.  401;  Ryan  v.  Eads, 
Breese,  163;  Ditch  a.  Edwards,  1  Scam.  127;  26  Am.  Dec.  414;  Simonds  v. 
Citlin,  2  Caines,  61;  Cole.  &  C.  Caa.  35;  Ferguson  v.  Lee,  9  Wend.  258. 

»  Eastman  v.  OurtuB,  4  Vt.  616. 
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return  so  made  will  be  received  and  treated  as  valid. ^ 
A  like  view  once  prevailed  in  Texas,"^  but  it  has  since 
been  materially  modified.  When  drawn  in  question 
collaterally,  such  a  return  may,  in  the  last-named  state, 
possibly  be  respected.  It  is,  however,  certainly  re- 
garded as  informal  and  improper,  and  will  be  vacated 
when  directly  called  in  question.^  "  If  a  writ  be 
directed  to  the  sheriff  to  be  execut-ed,  and  afterward  a 
new  sheriff  is  elected,  the  successor  (if  the  writ  be 
turned  over  to  him)  ought  to  return  the  writ  with  the 
old  sheriff's  return  thereon,  and  that  he  received  the 
writ  as  above  indorsed  from  his  predecessor.  Now  it  is 
the  practice  for  the  late  sheriff  to  make  the  return.  If 
the  sheriff  dies  during  his  year  of  office,  the  under- 
sheriff,  before  the  appointment  of  a  new  sheriff,  sliould 
make  the  return  in  the  name  of  the  deceased  sheriff."* 
If  the  sheriff  dies,  the  under-sheriff  may  act  for  him, 
but  the  other  deputies  cannot.^  If  a  vacancy  is  occa- 
sioned in  the  sheriff's  office  otherwise  than  by  his 
death,  its  duties  do  not  devolve  on  the  under-sheriff.' 

§355.  Form  of  Return. — Every  officer  intrusted 
with  the  service  of  an  execution  must  make  a  return 
of  his  proceedings  thereunder.  This  return  must  be 
in  writing,'  and  signed    by  the  sheriff  or   constable," 

1  Callender  v.  OlcoU,  1  Mich.  344;  De  Villiera  v.  Ford,  2  MoCord,  144. 

2  Miller  v.  Alexander,  13  Tex.  497;  65  Am.  Dec.  73;  Towns  v.  Harris,  13 
Tex.  507. 

"  Arnold  V.  Scott,  39  Tex.  378;  Jordan  v.  Terry,  33  Tex.  680. 

*  Watson's  Sheriff,  67;  Ward  «.  Storey,  18  Johns.  120. 
'  Boardman  v.  Halliday,  10  Paige,  223. 

*  Paddock  V.  Cameron,  8  Cow.  212. 

'  Shover  o.  Funk,  5  Watts  &  S.  457;  Purrington  v.  Loring,  7  Mass.  3S8; 
Wilson  V.  Loring,  7  Mass.  392;  Wellington  v.  Gale,  13  Mass.  483. 

"  SUeppard  v.  Hill,  5  Ark.  308;  Bennett  v.  Vinyard,  34  Mo.  216;  Stevens  v. 
Bachelder,  28  Me.  218;  Dewar  v.  Spence,  2  Whart.  211;  30  Am.  Deo.  241. 
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and  filed  in  court.^  If  tlie  officer  is  unable  to  write, 
be  may  have  the  return  written  under  his  directions, 
and  may  sign  it  with  his  mark.^  The  return  is  usu- 
ally indorsed  upon  the  writ;  but  where  convenience 
so  requires,  it  may  be  written  upon  a  separate  paper 
and  then  attached  to  the  writ.^  In  construing  a  return, 
all  reasonable  intendments  will  be  indulged  that  the 
officer  did  his  duty.*  It  is  not  indispensable  that  a 
return  be  dated,  if  it  appears  from  other  indorsements 
and  record  entries  that  it  was  made  at  a  proper  time.^ 
As  the  return  is  intended  as  a  history  of  the  officer's 
proceedings,  its  form  and  substance  should  be  such  as 
will  most  correctly  state  that  history.  Usually,  the 
transactions  under  the  writ  are  such  that  the  officer  can 
make  one  of  the  four  following  returns:  1.  In  case  no 
property  subject  to  the  writ  has  been  found,  he  may 
return  that  fact,  and  this  is  usually  styled  the  return 
of  "  nulla  bona  ";  2.  If  he  has  obtained  funds  sufficient 
te  satisfy  the  writ,  the  return  is  fieri  feci,  or  "  I  have 
caused  to  be  made,"  etc.;  3.  If  part  of  the  debt  has 
been  collected,  and  the  remainder  could  not  be,  the 
return  is  fieri  feci  as  to  part,  and  nulla  bona  as  to  the 
residue ;  4.  If  a  levy  has  been  made,  but  the  property 
could  not  from  any  cause  be  sold,  the  officer's  return 
should  show  the  levy,  and  that  the  property  remains 
unsold.  Various  exigencies  arise,  and  necessitate  spe- 
cial returns  agreeable  to  the  facts  of  each  case.     The 

'  The  return  ia  not  complete  till  filed  in  court.  State  v.  Melton,  8  Mo. 
417;  Nelson  v.  Cook,  19  111.  440;  Welsh  v.  Joy,  13  Pick.  477. 

=  Cox  V.  Montford,  66  Ga.  62. 

^  But  it  must  not  be  on  aa  unattached  paper,  or  it  will  be  disregarded. 
Dicksoti  w.  Peppers,  7  Ired.  429;  Union  Bank  v.  Barnes,  10  Humph.  244. 

*  State  V.  Still,  11  Mo.  App.  283;  Hale  v.  Talbot,  86  Ind.  447;  Preston  v. 
Wright,  60  Iowa,  351. 

*  Kightlinger's  Appeal,  101  Pa.  St.  540. 
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more  familiar  of  these  exigencies  occur  when  the  exe- 
cution is  stayed,  or  the  judgment  or  execution  vacated, 
or  the  goods  replevied,  rescued,  or  lost  by  fire,  or  the 
levy  released  by  the  instructions  of  the  plaintiff.  In 
some  of  the  states,  the  forms  to  be  pursued  in  making 
returns  are  designated  by  statjite.  Such  statutes  are, 
however,  regarded  as  directory;  and  a  return  varying 
from  the  form  therein  prescribed  will  not  be  disre- 
garded if  it  sets  forth  substantially  the  matters  required 
by  statute.^  We  have  already  shown  that  the  rights 
of  purchasers  at  execution  sales  are  not  dependent 
upon  the  oflBcer's  return.^  If  this  proposition  is  true, 
then  the  chief,  and  perhaps  the  only,  office  of  a  return 
is  to  show  either  that  the  writ  has  been  satisfied,  or 
that  the  officer  is  justified  in  returning  it  unsatisfied. 
"  To  be  sufficient,  the  return  must  show  upon  its  face 
that  the  command  of  the  writ  has  been  complied  with, 
or  the  existence  of  such  a  state  of  facts  as,  without 
fault  or  negligence  on  the  part  of  the  officer,  hindered 
such  compliance."  *  In  treating  of  the  sufficiency  of 
returns,  we  shall  consider,  —  1.  Returns  showing  that 
the  writ  is  wholly  or  partly  unsatisfied,  and  seeking  to 
excuse  the  officer  for  not  compelling  its  satisfaction; 
and  2.  Returns  showing  that  satisfaction  has  been 
produced. 

§  356.  Sufficiency  of  Returns  Showing  the  Writ 
to  be  Wholly  or  Partly  Unsatisfied.— At  the  com- 
mon law,  a.  fieri  facias  could  be  levied  on  chattels  only. 

'  Hadeu  v.  Walker,  5  Ala.  86;  Casky  v.  Hairlend,  1?  Ala.  314. 

''§  341;  Bray  v.  Marshall,  75  Mo.  327;  Foster  v.  Berry,  14  R.  I.  601; 
Bell  V.  Weatherford,  12  Buah,  505;  Murray  v.  Chad  wick,  52  Vt.  293;  True  v. 
Emery,  67  Me.  28;  Gardner  v.  Eberhart,  82  111.  316;  Pratt  v.  Pond,  45  Conn. 
386;  Holman  v.  Gill,  107  111.  467.     Cmtra,  Collins  r.  Hudson,  69  Ga.  684. 

»  McCrory  v.  Chaffin,  1  Swan,  308;  Union  Bank  v.  Barnes,  10  Humph.  244; 
Eakeu  v.  Boyd,  5  Sneed,  204. 
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Hence  the  words  "nulla  bona"  were  sufficient  to  indi- 
cate that  the  officer  could  discover  nothing  subject  to 
the  writ.  Now  lands  can  very  generally  be  levied 
under  fieri  facias,  and  the  return  that  was  formerly 
sufficient  to  show  that  no  levy  could  be  made  is  not, 
at  present,  sufficiently  comprehensive  to  embrace  one 
of  the  most  important  subjects  of  levy  and  sale. 
Courts  are  still  in  the  habit  of  speaking  in  general 
terms  of  the  return  of  "nulla  bona"  as  though  those 
words  now  constitute  a  complete  return.^  A  more 
correct  view  was  thus  expressed  by  the  supreme  court 
of  Alabama:  "The  terms  'nulla  bona'  are  not  of  suf- 
ficiently extensive  meaning  to  respond  to  the  mandate 
of  an  execution.  They  import  that  the  defendant  in 
execution  has  no  goods  which  could  be  subjected  to 
its  satisfaction.  Now,  this  may  have  been  true,  and 
yet  he  may  have  been  in  the  possession  or  the  owner 
of  real  estate,  from  the  sale  of  which  satisfaction  could 
have  been  obtained."^  The  officer  who  does  not  ob- 
tain anj'^thing  toward  the  satisfaction  of  the  writ  must 
make  a  return  in  which  it  is  directly  stated,  or  from 
which  it  must  necessarily  be  implied,  that  the  defend- 
ant has  no  property  subject  to  the  writ;^  or  if  he  ob- 
tains a  partial  satisfaction  of  the  writ,  he  must  show 
why  the  residue  was  not  realized.  Upon  receiving  the 
writ,  the  officer  incurs  the  liability  to  execute  it.  From 
this  liability  he  can  escape  only  by  showing  that  he 
was  released  from  it  by  the  instructions  of  the  plaintiff, 
or  that  there  were  other  sufficient  legal  excuses.  These 
excuses  he  must  "state  in  his  return,  for  the  purpose  of 

'  Barker  v.  Dayton,  28  Wis.  3G7. 

^  Woodward  v.  Harbin,  1  Ala.  108. 

'  Hence  the  officer  cannot  return  that  the  defendant's  premises  were  barred, 
and  he  therefore  does  not  know  whether  or  not  the  defendant  has  property 
subject  to  the  writ.     Munk  v.  Cass,  9  Dowl.  Pr.  332. 
Vol.  n.-75 
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relieving  himself  from  the  liability  created  by  the  re- 
ception of  the  writ,  and  which  continues  until  a  suffi- 
cient return  has  been  made.  The  most  usual  obstacle 
met  by  officers  is  their  inability,  after  due  search,  to 
discover  property  subject  to  the  writ.  Where  this  has 
been  the  case,  and  it  becomes  necessary  to  return  the 
writ  wholly  or  partly  unexecuted,  the  officer  must  ex- 
onerate himself  by  stating  clearly  and  unequivocally 
that  the  writ  is  returned  unsatisfied  because  the  de- 
fendant  has   no   property  subject  to   its  satisfaction.' 

^  Burk  V.  Flournoy,  4  Mo.  116.  "Wholly  unsatisfied  "  is  an  insufficient  re- 
turn, because  it  does  not  show  that  no  property  could  be  found.  McDowell 
■u.  Clark,  68  N.  C.  118.  For  a  like  reason,  "Came  to  hand,  8th  Nov.,  1S20,  — 
no  money  made  on  this  writ, "  is  an  insuflficient  return.  Harman  v.  Childress, 
3  'Yerg.  327.  "  '  I  know  of  no  property  subject  to  the  within  fieri  facias '  is 
equivalent,  in  a  collateral  proceeding,  to  the  return  of  nulla  hona.  It  is  his 
duty  to  find  out  any  property  within  his  bailiwick,  and  the  presumption  is, 
that  he  discharged  his  duty  by  making  diligent  search;  and  when  he  says  he 
knows  of  no  property  subject  to  the  fieri  facias,  it  should  be  deemed,  in  a  col- 
lateral proceeding  at  least,  equivalent  to  nulla  hona."  Gunn  v.  Howell,  35  Ala. 
144;  73  Am.  Dec.  484.  "No  goods  found  in  my  county,"  though  informal,  is 
good  in  substance.  v.  Peebles,  Peck,  196.  "  Not  levied  for  want  of  suf- 
ficient goods  and  chattels  "  is  prima  facie  sufiicient.  State  v.  Steel,  ]  1  Mo.  553. 
Where  certain  goods  have  already  been  levied  upon,  and  a  return  of  such  levy 
has  been  made,  a  further  return  as  follows:  "  Due  search  made  by  me,  and  no 
other  goods,  chattels,  lands,  or  tenements  to  be  found  in  my  county,  subject 
to  execution,  except  what  has  heretofore  been  made  and  sent  to  your  office," — 
is  sufficient.  McDowell  v.  Robisou,  3  Jones,  535.  If  there  be  two  or  more 
defendants,  the  return  must  show  that  neither  has  any  property  subject  to 
execution.  Hassell  v.  Southern  Bank,  2  Head,  381.  The  following  forms  of 
returns,  copied  from  Wait's  Practice,  volume  4,  page  22,  are  concise  and  yet 
ample:  — 

EETURN  OF  NO  GOODS  FOUND. 

The  defendant  has  no  goods  or  chattels,  lands  or  tenements,  within  my 
county,  whereof  I  can  make  the  amount  of  the  within  execution,  or  any  part 
thereof.  (Signature  of  Sheriff.) 

(Date.) 

RETURN  OF  SATISFACTION  IN  PAKT. 

I  have  made  the  sum  of dollars,  part  of  the  moneys  directed  to  be 

made  upon  the  within  execution;  and  I  can  find  no  goods  or  chattels,  lands  or 
tenements,  of  the  within  defendant  in  my  county,  whereof  I  can  make  the 
residue  of  the  said  execution;  (Signature  of  Sheriff. ) 

(t>a.te.) 


1187  OF  RETURNING  EXECUTIONS.  §  356 

The  return  of  nulla  bona  does  not  necessarily  imply 
that  the  defendant  had  no  goods,  nor  that  the  officer 
made  no  levy.  It  is  an  appropriate  return  when,  from 
any  cause,  there  is  nothing,  at  the  date  of  the  return, 
which  can  be  appropriated  to  the  satisfaction  of  the 
writ.  Property  levied  upon  may  be  shown  not  to  be- 
long to  the  defendant,  or  it  may  be  replevied,  or  con- 
sumed by  prior  liens,  or  rendered  unproductive  by  a 
variety  of  other  contingencies,  not  chargeable  to  the 
fault  or  neglect  of  the  officer.  In  all  such  cases  he 
may  properly  make  a  return  of  nulla  bona}  The  de- 
fendant may  have  sufficient  property  to  satisfy  the 
writ,  and  yet  circumstances  may  occur  justifying  its 
return  unexecuted.  In  such  a  case,  the  return  should 
indicate  what  the  circumstance  was,  and  should  pre- 
sent some  reason  for  not  executing  the  writ  which'  will 
be  deemed  sufficient  from  a  legal  point  of  view.^  If 
the  property  levied  upon  was  released  upon  giving  a 

It  there  are  two  or  more  defendants,  the  following  form,  from  Impey  on 
Sheriffs,  page  397,  ought  to  be  substantially  followed:  "  The  within-named  A  B 
and  C  D  have  not,  nor  hath  either  of  them,  any  goods  or  chattels  in  my  baili- 
wick, whereof  I  can  cause  to  be  levied  the  debt  and  damages  within  mentioned, 
or  any  part  thereof. " 

'  Wintle  V.  Freeman,  11  Ad.  &  E.  539;  39  Eng.  Com.  L.  159;  Heenan  v. 
Evans,  3  Man.  &  G.  398;  Doker  v.  Hasler,  2  Bing.  479;  42  Eng.  Com.  L.  213; 
4  Soott  N.  R.  2;  1  Dowl.,  N.  S.,  204;  Champenois  u.  White,  1  Wend.  92; 
Grove  v.  Aldridge,  9  Bing.  248;  2  Moore  &  S.  568;  Shattock  v.  Carden,  6 
Ex.  725;  2  Lown.  M.  &  P.  466;  21  L.  J.  Ex.  200;  Evans  v.  Parker,  20  Wend.  622; 
Waterman  v.  Merrill,  33  N.  J.  L.  378;  Bliven  v.  Bleakley,  23  How.  Pr.  124; 
Bayley  v.  Bates,  8  Johns.  184;  Van  Cleef  v.  Fleet,  15  Johns.  147;  Bank  v. 
Pullen,  4  Dev.  297;  Watt  v.  Johnson,  4  Jones,  190;  Lummins  v.  Kasson, 
43  Barb.  373;  Magne  u.  Seymour,  5  Wend.  309;  Townsend  v.  Phillips,  10 
Johns.  98. 

"The  following  returns  have  been  regarded  as  sufficient:  "Enjoined," 
Patton  V.  Marr,  Busb.  377;  "Stayed  by  injunction,"  Tagert  v.  Hill,  N.  C. 
Conf.  R.  164;  "Stopped  by  order  of  plaintiff,"  State  v.  McDonald,  9  Humph. 
606.  That,  after  levy,  plaintiff's  attorney  ordered  the  oflBcer  to  withdraw 
from  the  possession  of  the  goods  levied.  Levy  v.  Abbott,  7  Dowl.  &  L.  185j. 
4  Ex.  588;  19  L.  J.  Ex.  62. 
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delivery  bond,  that  fact  should  be  stated  in  the  return. 
It  has  even  been  held  that  this  fact  must  appear  in  the 
return,  and  that  if  it  does  not  so  appear,  the  ofScer 
cannot  prove  it  in  his  justification  by  the  bond  itself 
found  in  the  record.^  "Where,  before  seizure  under 
execution,  a  writ  of  error  is  allowed,  and  no  legal 
seizure  can  be  made,  although  the  return  of  nulla  bona 
was  held  bad,  yet  the  plaintiff  was  entitled  only  to 
nominal  damages.  The  proper  course  would  have 
been  for  him  to  have  returned  that  such  writ  had 
been  allowed,  and  the  court  would  have  relieved 
him."^ 

§857.  Return  of  Fieri  Feci. — ^We  come  now  to 
speak  of  cases  in  which  the  officer  has  discovered  and 
seized  property  subject  to  execution,  or  in  which  pay- 
ment has  been  voluntarily  made  to  him  while  the  writ 
was  in  his  hands.  In  some  instances,  the  single  word 
"  satisfied  "  indorsed  on  the  writ  has  been  regarded  as 
a  sufficient  return.'''  This  view  is  probably  sustainable, 
at  least  where  no  sale  of  property  has  been  made.  But 
in  many  cases,  levies  and  sales  are  made,  and  questions 
subsequently  arise  as  to  whether  the  return  sufficiently 
discloses  the  subject-matters  of  the  levy  and  sale,  and 
the  steps  necessary  to  constitute  a  valid  levy  and  sale. 
The  return  of  an  officer,  according  to  the  opinion  ex- 
pressed at  an  early  day  by  the  supreme  court  of  Minne- 
sota, "should  be  a  statement  of  facts,  and  not  of  any 
conclusions  of  law  he  might  form  as  to  what  constituted 

'  Union  Bank  v.  Barnes,  10  Humph.  244.  The  following  have  been  held 
not  to  he  legal  returns:  "  Case  arranged  in  bank,  as  per  instructions,"  Gilchrist 
V.  Brancli, Bank,  11  Ala.  408;  "The  defendant  has. the  plaintiff's  receipt  for 
the  debt,  interest,  and  costs  in  this  case,"  McKeagg  v.  CoUehan,  13  Ala.  828. 

^  Impey-  on  Sjheriffa,  395,  citing  Cleghorn  v.  Deaagnea,  3  B.  Moore,  83. 

»  Barton  v.  Lookhart,  2  Stew.  &  P.  109;  4  Wait's  Pr.  22. 
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alevy."^  In  Kentucky  the  court  said:  "It  was  certainly 
the  duty  of  the  officer  in  his  return  to  give  some  general 
description  of  the  land  sold,  to  whom  sold,  and  the  steps 
taken  by  him  in  the  sale."^  In  other  cases,  the  rule  is 
asserted  that  the  description  of  lands  levied  upon  must 
be  specific'  In  New  Jersey  each  article  of  personal 
property  must  be  separately  mentioned.*  In  the  pre- 
ceding section  we  have  expressed  our  concurrence  in 
the  position  taken  by  the  supreme  court  of  Tennessee, 
when  that  court  assumed  that  the  object  of  a  return 
was  either  to  show  that  a  writ  had  been  executed,  or 
else  to  disclose  the  reason  why  it  remained  unsatisfied. 
If  this  position  is  correct,  then  there  is  no  reason 
why  the  officer  should  detail  the  various  acts  through 
which  he  has  seized  property  or  procured  a  satisfaction. 
"Nor  do  we  consider  it  necessary,  under  our  statute, 
that  the  sheriff  should  in  his  return  state  the  particu- 
lar or  several  acts  done  by  him  in  making  his  levy. 
It  is  sufficient  if  he  certifies  in  general  terms  that  he 
'levied,'  and  from  this  all  the  necessary  proceedings 
will  be  implied."^  "I  find  no  authority  requiring  the 
premises  to  be  particularly  described  in  the  sheriff's 
return."^  "It  is  not  requisite,  however,  that  the  sher- 
iff should  specify  in  his  return  the  particular  goods 
taken,  and  the  sum  for  which  each  article  has  been 
sold.  It  is  sufficient  to  make  the  return  in  general 
terms,  as,  for  example,  that  he  has  levied  a  certain 
sum  of  money — naming  it — out  of  the  goods  of  the 

'  Castner  v.  Symonds,  1  Minn.  437. 
2  Keid  V.  Heasley,  9  Dana,  325. 

'  Matthews  v.  Thompson,  3  Ohio,  272;  Payne  v.  Billington,  10  Iowa,  360. 
*  Watson  V.  Hoel,  1  Coxe,  136;  Hustich  v.  Allen,  1  Coxe,  168. 
^  TuUia  V.  Brawley,  3  Minn.  285;  Hutchins  v.  Commissioners,  16  Minn.  13; 
Eohrer  v.  Turrill,  4  Minn.  407;  Byer  v.  Etnyre,  2  Gil!,  150;  41  Am.  Dec.  410. 
'  Jackson  v.  Walker,  4  Wend.  464. 


§357  OF  RETURNING  EXECUTIONb'.  1190 

defendant.  And  accordingly,  the  court,  in  Willett  v. 
Sparrow,  6  Taunt.  576,  refused  to  grant  a  rule  upon 
the  sheriff  to  amend  his  return  by  particularly  specify- 
ing the  goods  which  he  had  taken  under  a  writ  of  fieri 
facias,  whereon  he  had  returned  merely  an  aggregate 
sum  exceeding  six  hundred  pounds,  made  of  the  goods 
of  the  defendant.  Neither  is  it  necessary  that  the  time 
of  the  seizure  by  virtue  of  the  fieri  facias  should  be 
mentioned  in  the  sheriff's  return  thereof"  ^  The  offi- 
cer must  not  leave  it  uncertain  from  his  return  whether 
the  writ  has  been  executed  or  not.  If  he  states  a  levy, 
he  should  show  whether  the  property  has  been  sold  or 
still  remains  in  his  custody.^  "Executed  October  18, 
1832,  as  commanded  within,"  was  adjudged  to  be  an 
imperfect  return.* 

1  Fitler  v.  Patton,  8  Watts  &  S.  458. 

2  Buckley  v.  Hampton,  1  Ired.  322. 

'  Ogle  w.  Coffey,  1  Scam.  289.  "  Levied  on  the  property  of  Benjamin  Rioe 
and  Hosea  Smith,  July  13,  1818, "  was  held  void  for  uncertainty.  Law  v.  Smith, 
4  lud.  56.  "Execution  returned  not  satisfied  for  want  of  bidders,"  was  held 
bad,  because  it  did  not  show  that  any  levy  had  been  made.  Bowman  v.  Mal- 
lory,  14  Ind.  424.  Impey  on  Sheriffs,  page  397,  gives  the  following  form  for  a 
return  where  partial  satisfaction  has  been  realized,  but  the  balance  cannot  be 
made:  "  By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  levied  and 
made  of  the  goods  and  chattels  of  the  within-named  C  D  to  the  value  of  forty 
pounds,  which  money  I  have  ready;  and  tlie  within-named  C  D  hath  not  any 
other  or  more  goods  and  chattels  in  my  bailiwick  whereby  I  can  cause  to  be 
l^ied  the  residue  of  the  debt  and  damages  within  mentioned,  or  any  part 
thereof,  as  within  I  am  commanded."  Tlie  same  work,  page  398,  gives  the  fol- 
lowing form,  where  goods  remain  in  the  officer's  hands  for  want  of  buyers:  "By 
virtue  of  this  writ  to  me  directed,  I  have  levied  and  made  of  the  goods  and 
chattels  of  the  within-named  C  D  to  the  value  of  forty  pounds,  as  within  I  am 
commanded,  which  said  goods  and  chattels  remain  unsold  in  my  hands  for  want 
of  buyers,  therefore  I  cannot  have  the  money  before  his  Majesty  at  the  day 
and  place  within  mentioned  as  I  am  within  commanded. "  The  following  form 
may  be  used  where  the  writ  is  entirely  satisfied:  "  I  ha-ve  made  the  amount  of 
the  within  execution  out  of  the  goods  and  chattels,  lands  and  tenements,  of  the 
within  defendant,  which  I  have  ready  to  render  to  the  within  plaintiff,"  or 
"have  paid  the  same  to  the  within  plaintiff."  For  returns  to  execution  in 
various  cases,  see  Crocker  on  Sheriffs,  forms  194-207;  4  Wait's  Practice,  pp. 
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§  358.  Amending  Beturns. — In  the  return  of  pro- 
cess, as  in  all  other  acts,  mistakes  may  be  made.  These 
mistakes  may  consist  either  of  the  omission  or  the  in- 
correct statement  of  material  facts.  The  officer  may  be 
sought  to  be  made  responsible  for  his  mistake  by  pro- 
ceedings against  him  for  a  false  or  an  imperfect  return; 
or  the  interests  of  third  persons,  dependent  on  the  re- 
turn, may  be  sought  to  be  prejudiced  or  destroyed. 
In  all  cases  where  they  can  base  their  action  upon 
matters  of  record,  courts  will  exercise  a  very  liberal 
discretion  in  amending  and  correcting  their  records  so 
as  to  make  them  conformable  to  the  truth.^  If  a  return 
is  incorrect,  the  court  has  no  power  to  correct  it,  nor 
to  compel  its  correction.^  An  officer  is  responsible  for 
his  return.  He  may  make  such  return  as  he  pleases, 
or  he  may  altogether  neglect  to  make  any  return  what- 
ever. In  the  one  case  the  party  injured  has  his  remedy 
by  an  action  for  a  false  return ;  in  the  other,  he  may 
prosecute  the  officer  for  his  failure  to  make  a  return. 
As  the  officer  must  respond  in  damages  if  his  return  be 
false,  the  impropriety  of  the  court  correcting  a  return, 
or  in  any  respect  dictating  its  contents,  is  obvious.  It 
may  be  that  the  court  may  compel  an  officer  to  amend 
his  return  for  the  purpose  of  supplying  obvious  omis- 
sions therein.  Thus  in  a  case  where  a  return  did  not 
describe  real  property,  which  had  been  levied  on  and 
sold,  with  sufficient  particularity  to  enable  the  officer's 
successor  to  make  a  conveyance,  the  former  officer  was 

22-24;  Impey  on  Sheriffs,  393-399.  In  England,  an  o£Bcer  returning  that  he 
has  levied  on  goods  of  the  defendant  must  state  their  value.  Barton  v.  Gill,  1 
Dowl.  &,  L.  593;  12  Mees.  &  W.  315;  13  L.  J.  Ex.  83. 

'  Freeman  on  Judgments,  o.  4. 

2  Vastine  v.  Fury,  .2  Serg.  &  E.  426;  Boas  v.  Updegrove,  5  Pa.  St.  516; 
47  Am.  Dec.  425;  Washington  Mill  Co.  v.  Kinnear,  1  Wash.  116;  Hum- 
phries V.  Lawson,  2  Eng.  341;  70  Am.  Dec.  529;  Sawyer  v.  Curtis,  2  Ashm.  127. 
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directed  to  so  amend  his  return  as  to  specifically  describe 
such  lands. '^  This  may  be  regarded  as  compelling  a 
return,  rather  than  as  requiring  a  return  already  made 
to  be  amended ;  for  though  an  indorsement  was  made 
on  the  writ  which  purported  to  be  a  return,  it  was  not 
entitled  to  that  name,  because  it  omitted  matters  upon 
which,  in  the  judgment  of  the  court,  it  was  the  duty 
of  the  officer  to  speak  in  his  return.  If  we  concede  that 
the  court  may  compel  an  officer  to  amend  his  return, 
the  concession  must  be  limited  to  enforcing  a  return 
sufficient  on  its  face.  The  court  cannot  decide  that 
particular  acts  were  done  or  omitted,  and  then  require 
the  officer  to  amend  his  return  to  conform  to  such  de- 
cision. 

But  usually  when  errors  or  omissions  are  discov- 
ered, the  officer  is  anxious  to  avoid  his  liability  by 
making  the  appropriate  amendment.  If  the  writ  is 
still  within  his  control,  the  return,  though  perhaps 
already  written  and  signed,  is  not  complete  nor  final, 
and  he  may  alter  it  in  any  manner  satisfactory  to  him- 
self.^ When  it  has  once  been  filed,  the  return  beconies 
a  matter  of  record,  and  cannot  be  amended  without 
permission  of  the  court.  This  permission  is  usually 
granted  on  proper  application.*     In  some  cases  per^ 

'  Ex  parte  Worley,  19  fed.  Rep.  586. 

=  Welsh  V.  Joy,  13  Pick.  477;  Nelson  v.  Cook,  19  111.  440;  Spoor  v.  Holland, 
8  Wend.  445;  State  v.  Melton,  8  Mo.  417;  Spencer  v.  Fuller,  68  Ga.  73. 

"  MoArthur  v.  Carrie,  32  Ala.  75;  70  Am.  Dec.  529;  Moreland  v.  Ruffin, 
1  Minor,  18;  Gavit  v.  Doub,  23  Cal.  78;  Hopkins  v.  Burch,  3  Ga,.  222;  Freaipan 
V.  Carhart,  17  Ga.  348;  Mayer  ».  Chattahoochee  Bank,  46  Ga.  606;  Dunn  v. 
Rodgers,  43  111.  260;  Montgomery  v.  Brown,  2  Gilm.  581;  Turney  i).  Organ, 
16  111.  43;  New  A.  &  S.  R.  R.  Co.  v.  Grooms,  9  Ind.  243;  New  A.  &  S.  R.  R. 
Co.  V.  Laiman,  8  Ind.  212;  Jackson  v.  Ohio  &  M.  R.  R.  Co.,  15  Ind.  192;  Pat- 
terson V.  State,  2  G.  Greene,  492;  De  Wolf  v.  Mallett,  3  Dana,  214;  Malone  v. 
Samuel,  3  A.  K.  Marsh.  350;  Buck  v.  Hai?dy,  6  Greenl.  162;  Symouds  v.  Har- 
ris, 51  Me.  14;  81  Am.  Dec.  553;  Clarke  v.  Belmear,  1  Gill  &  J.  443;  Berry 
V.  Griffith,  2  Har.  &  G.  337;  18  Am.  Deo.  309;  Parker  v.  Warren,  2  Allen, 
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mission  to  amend  returns  is  spoken  of  as  a  matter  of 
course,  and  hence  it  is  claimed  that  "the  application 
therefor  may  be  ex  parte}  In  defense  of  the  rule 
sanctioning  ex  parte  applications,  it  is  insisted  that, 
because  the  adverse  party  has  a  cause  of  action  against 
the  officer,  if  the  return,  as  amended,  can  be  shown  to 
be  false,  there  is  no  necessity  for  giving  any  oppor- 
tunity to  resist  the  application.  But  permission  to 
amend  should  only  be  granted  in  furtherance  of  justice 
and  in  the  exercise  of  an  enlightened  discretion.  This 
discretion  can  never  be  properly  exercised  without  a 
complete  knowledge  of  all  the  facts  of  the  case.  This 
knowledge  can  be  obtained  only  by  summoning  all  the 
parties  in  interest  before  the  court,  and  considering  all 
the  material  and  competent  evidence  they  may  be  able 
to  adduce.  The  object  of  the  amendment  of  a  record, 
whether  made  by  the  court  in  the  entries  of  its 
minutes,  judgments,  or  other  proceedings,  or  by  the 
sheriff  in  the  history  of  his  proceedings  as  stated  in 
his  return,  is,  or  always  should  be,  to  obtain  a  record 
which  shall  speak  the  exact  truth.  A  court  will  not, 
therefore,  suffer  a  proposed  amendment  to  be  made 
without  first  being  satisfied  that  it  is  true.^     Even  if 

187;  Thornton  v.  Miskimmon,  48  Mo.  219;  Hart  v.  Adams,  7  Gray,  581;  Ham- 
mond w.  Eaton,  15  Gray,  186;  Hutching  w.  Commissioners,  16  Minn.  13;  Cory 
V.  Burns,  36  Mo.  194;  Webster  v.  Blount,  39  Mo.  500;  Planters'  Bank  v. 
Walker,  3  Sinedes  &  M.  439;  Barker  i;.  Binninger,  14  N.  Y.  270;  Johnson  i'. 
Stone,  40  N.  Y.  197;  Dickinson  v.  Lippitt,  5  Ired.  560;  Fowble  v.  Rayberg,  4 
Ohio,  59;  Vastine  v.  Fury,  2  Serg.  &  R.  426;  Wright's  Appeal,  25  Pa.  St.  373; 
Rapin  v.  Dealy,  I  Miles,  399;  Sheldon  v.  Comstock,  3  R.  I.  84;  Hill  v.  Hiuton, 
2  Head,  124;  Broughton  v.  Allen,  6  Humpli.  96;  Atkinson  v.  Rhea,  7  Humph. 
59;  Messneri).  Lewis,  20  Tex.  221;  Thomason  ?;.  Bishop,  24  Tex.  302;  Thomas 
V.  Browder,  33  Tex.  783;  Dawson  v.  Moons,  4  Munf.  535;  Walker  v.  Common- 
wealth, 18  Gratt.  13;  98  Am.  Dec.  631;  Bacon  v.  Ba.ssett,  19  Wis.  45;  Bull 
V.  King,  8  U.  C.  C.  P.  474;  Lee  v.  Neilson,  14  U.  C.  Q.  B.  606. 

'  Morris  v.  Trustees,  15  111.  269;  Dunn  v.  Rodgers,  43  111.  260;  Kitchen  v. 
Reiasky,  42  Mo.  427. 

^  Ex  parte  Bayley,  132  Mass.  457;  Slattou  v.  Jonson,  4  Hayw.  (Tenn.)  196. 


§358  OF  RETURNING  EXECUTIONS.  1194 

the  amendment  proposed  is  true,  the  court  will  not 
permit  it  to  be  made,  "  when  facts  are  untruly  stated 
in  other  parts  of  the  return,  and  when,  if  the  whole 
return  were  amended  so  as  to  conform  to  the  truth, 
the  amendment  would  be  ineffectual  and  useless.  If 
any  amendment  is  allowed,  it  must  show  the  whole 
truth.  "^  If  returns  may  be  amended  only  in  further- 
ance of  justice,  and  to  make  them  speak  the  truth,  it 
is  obvious  that  the  court  should  investigate  the  facts 
only  after  taking  the  precaution  to  bring  before  it  all 
the  parties  interested  in  the  question;  for  an  ex  parte 
proceeding  is  always  taken  at  the  risk  of  acting  either 
upon  partial  truth  or  absolute  falsehood.  Hence  per- 
mission to  amend  a  return  ought  not  to  be  treated  as 
a  matter  of  course,  nor  granted  without  first  notifying 
the  adverse  party,  and  giving  him  an  opportunity  to 
show  cause  against  the  amendment.^  It  may  be  con- 
ceded that  an  amendment  may  be  permitted  on  an  ex 
parte  application  and  hearing,^  and  that  neither  the 
order  granting  it,  nor  the  amendment  made  pursuant 
to  such  order,  is  void;  but  we  deny  that  the  proceed- 
ing is  ex  parte  in  its  nature,  or  that  the  court  ought  to 
proceed  in  the  absence  of  the  parties  whose  rights  are 
imperiled  by  the  return.  The  officer,  instead  of  mak- 
ing an  incorrect  or  imperfect  return,  may,  through 
inadvertence,  have  filed  the  writ  without  making  any 
return  whatever.  In  such  cases,  he  will  usually  be 
permitted  to  make  a  return  nunc  pro  tunc;  but  as  the 
fault  is  his,  he  may  be  required  to  pay  the  costs  of  the 

'  Wolcott  V.  Ely,  2  Allen,  338. 

2  Coop  wood  V.  Morgan,  34  Misa.  368;  Williams  v.  Doe,  1  Smedes  &  M.  559; 
O'Connor  v.  Wilaon,  4  Chic.  L.  N.  217;  57  111.  227;  National  Insurance  Co.  v. 
Chamber  of  Commerce,  G9  111.  22;  Carr  v.  Mead,  77  Va.  159. 

*  Kitchen  v.  Eeinsky,  42  Mo.  427;  Richards  v.  Ladd,  6  Saw.  40. 


119S  OF  RETURNING  EXECUTIONS.  §359 

motion,  and  to  submit  to  such  other  terms  as  the  court 
may  deem  it  just  to  impose.^  A  motion  to  amend  is 
determined  by  the  court.  The  parties  are  not  entitled 
to  a  trial  by  jury.^ 

§  359.   The  Time  within  Which  a  Motion  to  Amend 

may  be  made  has  never  been  limited.  The  courts 
govern  their  action  by  the  circumstances  of  each  partic- 
ular case.  After  the  lapse  of  a  long  period,  the  means 
of  correcting  a  return,  and  of  determining  whether  the 
return,  as  first  made,  was  not  true  and  proper,  may 
become  so  inadequate  that  the  court  will  not  feel  jus- 
tified in  permitting  any  amendment.  But  whenever, 
even  after  the  lapse  of  several  years,  it  is  satisfactorily 
proved  that  the  original  return  is  untrue,  and  that  a 
true  return  can  now  be  made,  and  if  made,  that  it  will 
be  in  furtherance  of  justice,  the  courts  will  not  hesitate 
to  grant  their  permission  for  the  correction  of  the  old 
return.^  It  has  sometimes  been  insisted  that  no  officer 
ought  to  be  permitted  to  make  any  amendment  of  his 
return  after  the  expiration  of  his  official  term.*  In 
support  of  this  view,  it  is  urged  that  a  return  ought 
always  to  be  made  under  the  solemnity  of  an  official 
oath,  and  at  a  time  when  the  person  making  it  can  be 

1  Hall «.  Aj-er,  19  How.  Pr.  91;  Nelson  v.  Brown,  23  Mo.  13;  Ingram?). 
Belk,  2  Strob.  207;  Williamson  v.  Farrow,  1  Bail.  611;  21  Am.  Dec.  492;  Ban- 
croft V.  Sinclair,  12  Rich.  617.  The  case  of  State  „.  Wylie,  2  McMuU.  1, 
seems  in  conflict  with  these  authorities. 

2  Morrill  v.  Fitzgerald,  36  Tex.  275. 

'  Woodward  v.  Harbin,  4  Ala.  534;  37  Am.  Dec.  753;  Jarboe  v.  Hall,  37 
Md.  345;  Williams  v.  Houston,  71  N.  C.  163;  Thatcher  v.  Miller,  11  Mass. 
413,  after  six  years;  Rucker  v.  Harrison,  6  Munf.  181,  after  seven  years;  Gil- 
man  V.  Stetson,  16  Me.  124,  after  twenty  years;  Scott  v.  Trustees,  5  U.  C.  P. 
228,  after  tea  years;  Muldrow  v-  Bates,  5  Mo.  214;  Blaisdell  v.  Steamer,  19 
Mo.  157;  Irvine  v.  Scobee,  5  Litt.  70,  after  sixteen  years;  Gaff  v.  Spellmeyer, 
13  111.  App.  294. 

*  Jessup  V.  Gragg,  12  Ga.  261;  Armstrongs.  Easton,  1  B.  Mou.  66. 
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held  responsible  on  his  official  bond.  Certainly,  this 
reason,  while  not  so  forcible  as  to  warrant  a  court  in 
withholding  relief  in  meritorious  cases,  is  sufficient  to 
induce  it  to  exercise  unusual  caution  in  permitting 
amendments,  where  the  adverse  party  has  practically 
no  remedy,  though  the  return,  as  amended,  should  be 
shown  to  be  false.  But  in  nearly  all  the  states  a 
return  may  be  amended  after  as  well  as  before  the 
sheriff  has  gone  out  of  office.^  Where  this  rule  is 
denied,  it  is  upon  the  ground  that  the  return  should  he 
made  under  the  binding  effect  of  an  official  oath,  and 
that  such  effect  does  not  survive  the  term  of  office  for 
which  it  was  taken. ^  It  has  also  been  held  that  a 
return  cannot  be  amended  after  the  death  of  the  officer 
by  whom  it  was  made.^  The  correctness  of  this  de- 
cision may  well  be  doubted.  At  common  law  it  was 
understood  that  after  the  death  of  a  sheriff  a  return 
could  be  amended  by  his  under-sheriff;*  and  we  know 
of  no  reason  why  an  amendment  ought  not  to  be 
allowed  at  the  request  of  a  sheriff's  administrator.®  In 
some  states  no  amendment  will  be  permitted  after  a 
motion  has  been  made,  or  an  action  brought  against 
the  officer  on  account  of  a  defective  or  false  return.^ 

1  Adams  v.  Robinson,  1  Pick.  461;  Wilson  w.  Ray,  T.  U.  P.  Charlt.  109; 
Johnson  w.  Donnell,  15111.  97;  Newton d.  Prather,  1  Duvall,  100;  K.een«.  Briggs, 
43  Me.  467;  Miles  v.  Davis,  19  Mo.  408;  Gushing  v.  Laird,  4  Ben.  70;  Gray 
V.  Caldwell,  1  Hardin,  63;  Hutohins  v.  Brown,  4  Har.  &  McH.  498;  Palmer 
V.  Thayer,  28  Conn.  257;  Avery  v.  Bowman,  39  N.  H.  393;  Blaisdell  v.  Steam- 
boat, 19  Mo.  157;  Dwiggins  v.  Cook,  71  lud.  579;  Ex  parte  Worley,  19  Fed. 
Rep.  586. 

''  Shores  v.  Whitworth,  8  Lea,  660;  Armstrong  v.  Easton,  1  B.  Men.  66; 
Jessup  V.  Gragg,  12  Ga.  261. 

^  Wilson  V.  Greathouse,  1  Seam.  174. 

*  Watson  on  Sheriffs,  71. 

*  Scruggs  V.  Scruggs,  46  Mo.  273. 

*  MuUins  u.  Johnson,  3  Humph.  396;  Howard  v.  Union  Bank,  7  Humph. 
26;  Brinkley  v.  Mooney,  4  Eng.  445. 
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In  the  vast  majority  of  the  states  the  rule  is  otherwise, 
and  the  pendency  of  a  motion  or  action,  instead  of  sub- 
verting the  power  of  amendment,  is  the  most  frequent 
occasion  in  which  that  power  is  successfully  invoked.^ 
There  may,  however,  be  cases  in  which  the  amendment 
of  a  return  may  be  refused  after  proceedings  have  been 
conducted,  based  upon  the  return,  or  even  where  the 
amendment  might  result  in  the  loss  of  some  right  to  a 
party,  because  he  had  been  tardy  in  acting, — because 
be  relied  upon  the  return  as  true.^ 

§  360.  Of  the  Scope  and  Effect  of  Amendments, 
and  the  Persons  whose  Eights  the  Courts  ■will  Pro- 
tect therefrom. — It  has  sometimes  been  said  that  an 
amendment  will  not  be  permitted  when  it  will  destroy 
or  materially  alter  the  effect  of  the  original  return.* 
But  this  is  a  mistaken  view.  If  an  amendment  does 
not  alter  the  return  in  some  material  respect,  it  is 
hardly  worth  seeking  permission  to  make  it.  A  re- 
turn may  be  amended  by  affixing  to  it  the  signature  of 
the  officer,  and  thus  making  valid  that  which  before 
had  no  appearance  of  official  authenticity.*  Returns 
are  constantly  amended  in  other  material  respects, 
and  their  whole  nature  is  often  completely  transformed 
by  canceling  the  old  return  and  substituting  therefor 

'  Hodges  V.  Laird,  10  Ala.  678;  Nislin  v.  Hamner,  22  Ala.  578;  Gorham  v. 
Hood,  27  Ga.  299;  Trotter  v.  Parker,  38  Miss.  473;  People  v.  Ames,  35  N.  Y. 
482;  91  Am.  Deo.  64;  Cody  v.  Quiun,  6  Ired.  191;  44  Am.  Deo.  75;  Thomas  v. 
Browder,  33  Tex.  783;  Wardsworth  v.  Miller,  4  Gratt.  99;  Stone  v.  Wilson,  10 
Gratt.  529. 

'  Carr  v.  Mead,  77  Va.  142;  Freeman  v.  Paul,  3  Greenl.  260. 

"  Barton  v.  Lockhart,  2  Stew.  &  P.  109. 

♦  Childs  V.  Barrows,  9  Met.  413;  Wilmot  M.  Co.  v.  Butler,  34  Me.  431;  Glid- 
den  V.  Philbriok,  56  Me.  222;  Rutherford  v.  Crawford,  53  Ga.  138.  A  justice 
of  the  peace  was  permitted  to  amend  the  jurat  to  an  affidavit  by  signing  it  nunc 
pro  tunc.     Veal  v.  Perkerson,  47  Ga.  92. 
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a  return  of  an  entirely  different  character.^  "When  an 
amendment  is  made,  the  return  as  amended  is  to  be 
given  the  same  effect  as  though  it  had  at  first  been  put 
in  its  present  form.  In  other  words,  the  amendment 
takes  effect  by  relation,  and  operates  as  if  made  at  the 
same  time  as  the  original  return.^  Amendments  are 
granted  only  iu  furtherance  of  justice.  Unless  the 
equities  of  the  applicant  are  superior  to  those  of  the 
contestant,  the  courts  will  refuse  to  act.  Amendments 
will  not  be  authorized  if  they  tend  to  impair  vested 
rights,  acquired  in  good  faith,  by  innocent  third  par- 
ties.* The  general  principles  applicable. to  the  amend- 
ments of  returns  are  stated  with  great  precision  and 
conciseness  in  the  following  extract  from  an  opinion  of 
the  supreme  court  of  Missouri:  "The  right  of  a  sheriff 
to  amend  a  defective  return,  on  leave  of  the  court,  is 
beyond  question,  and  it  makes  no  difference  that  he  is 
out  of  office.  Such  amendments,  in  appropriate  cases, 
are  allowed  even  on  application  of  the  sheriff's  admin- 
istrator. And  there  is  no  specific  limitation  of  time 
within  which  this  class  of  amendments  must  be  made ; 
although,  after  a  lapse  of  years,  the  court  should  grant 
applications  with  great  caution,  lest  the  rights  of  inno- 
cent third  parties  should  be  injuriously  affected.  Such 
applications  are  not  granted  as  a  matter  of  right.  The 
granting  of  them  rests  in  the  sound  discretion  of  the 
court.     '  Amendments  of  this  description,'  say  the  court 

1  De  Wolf  V.  Mallett,  3  Dana,  21i;  Woods  v.  Cooke,  61  Me.  215;  Dickinson 
V.  Lippitt,  5  Ired.  560;  Williams  v.  Houston,  71  N.  C.  163;  Morrill  v.  Fitz- 
gerald, 36  Tex.  275. 

''  McArthur  v.  Currie,  32  Ala.  75;  70  Am.  Deo.  529;  Brandon  v.  Snows,  2 
Stew.  255;  Mason  v.  Anderson,  3  T.  B.  Mon.  295;  Haven  v.  Snow,  14  Pick.  28; 
Newton  V.  Prather,  1  Duvall,  100;  Richards  v.  Ladd,  6  Saw.  40. 

'■>  Newhall  v.  Provost,  6  Cal.  85;  Webster  v.  Haworth,  8  Cal.  25;  68  Am. 
Dec.  287;-  Davidson  v.  Cowan,  1  Dev.  304.  The  allowance  of  amendments,  a3 
against  third  persons,  will  be  found  treated  in  a  aubsequent  section. 
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in  Johnson  v.  Day,  17  Pick.  108,  'are  not  regulated  by 
any  certain  rules,  but  the  court  is  bound  in  every  case 
to  exercise  a  sound  discretion,  and  to  allow  or  disallow 
an  amendment,  as  may  best  tend  to  the  furtherance  of 
justice.  The  forms  of  the  court  are  always  best  used 
when  they  are  made  subservient  to  the  justice  of  the 
case.'"'  In  Maine,  the  courts  will  not  allow  a  return 
to  be  so  amended  as  to  destroy  the  title  of  one  who 
purchased  property  at  a  sale  made  by  the  officer,  "al- 
though the  purchaser  was  the  judgment  creditor  in  the 
execution  on  which  the  property  was  sold.""  Subse- 
quent facts  with  which  the  officer  had  no  connection 
cannot  be  inserted  in  a  return  by  amendment,  as  that 
the  purchase- money  was  paid  to  the  judgment  creditor 
after  the  return  day  of  the  writ.* 

§  861.  Quashing  Returns. — The  power  of  courts 
to  set  aside  or  cancel  the  returns  of  their  officers,  in- 
dorsed on  writs  of  execution,  is  conceded;''  but  the 
causes  necessary  to  procure  the  exercise  of  this  power 
are  not  very  plearly  defined.  "  Where  the  levy  and 
returns  made  are  not  in  accordance  with  the  law,  they 
may  be  quashed ;  or  where  facts  are  stated  which  show 
there  was  no  levy  in  fact,  the  return  may  be  vacated 
and  set  aside."^  While  returns  may  sometimes  be 
quashed  on  account  of  irregularity,  the  best — or,  at 
least,  the  most  meritorious — ^  ground  for  such  a  pro- 
ceeding is,  that  the  return  as  made  is,  from  mistake  or 
otherwise,  false  in  fact.     Thus  a  writ  may  be  returned 

'  Scruggs  V.  Scruggs,  46  Mo.  273. 
2  Farrington  v.  Anson,  77  Me.  401. 
'  Bibb  V.  Collins,  51  Ala.  450. 

*Tutt  V.  Fulgbam,  5  How.  (Miss.)  621;  Holt  v.  Robinson,  21  Ala.  106;  56 
Am.  Deo.  240;  Scott  v.  Allen,  1  Tex.  508;  Jarboe  v.  Hall,  37  Md.  345. 
*  Bryan  v.  Bridges,  6  Tex.  137. 
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satisfied  when  no  satisfaction  was  produced.  In  this 
and  in  other  instances  in  which  one  of  the  parties  is 
injured,  he  is  not  compelled  to  abide  by  the  return, 
and  seek  to  indemnify  himself  by  an  action  against 
the  officer.  He  may,  on  motion  supported  by  proper 
proofs,  procure  an  order  vacating  the  return.^  Instead 
of  directly  vacating  the  return,  the  courts  of  the 
state  of  New  York  usually  enter  an  order  allowing 
the  sheriff  to  withdraw  the  writ  from  the  files,  and 
cancel  his  return  thereon.^  The  party  to  be  injured  by 
vacating  a  return  must  be  given  notice  of  the  time  and 
place  of  hearing  the  motion,  and  given  an  opportu- 
nity to  defend  j^  but  he  is  not  entitled  to  a  jury  trial.* 
The  quashing  of  a  return  does  not  necessarily  vacate  a 
sale  which  the  return  shows  to  have  been  made.® 

§  863.  In  Construing  Official  Returns,  the  courts 
have  usually  exercised  great  liberality  toward  the  ofii- 
cer  and  others  interested  in  maintaining  the  sufficiency 
•and  legality  of  the  returns.  In  considering  returns,  no 
severity  of  criticism  will  be  allowed;  every  favorable 
inference  that  can  fairly  arise  from  the  language  used 
will  be  indulged;  the  whole  return  will  be  cofisidered; 
nothing  beyond  reasonable  certainty  will  be  exacted; 
and  that  construction  will  be  adopted  which  most  ac- 
cords with  the  hypothesis  that  the  officer  performed 

*  MoMiohael  v.  Branch  Bank,  14  Ala.  196;  Forsyth  v.  Marriott,  1  Boa.  & 
P.  251;  Burks  v.  Maine,  10  East,  2;  Ward  v.  Brumfit,  2  Maulo  &  S.  238. 

2  Barker  v.  Binniuger,  14  N.  Y.  270;  James  v.  Gurley,  48  N.  Y.  163;  Flan- 
agan V.  Tinnin,  37  How.  Pr.  130;  53  Barb.  587. 

'  Mann  v.  Nichols,  1  Smedea  &  M.  257;  Parks  v.  Person,  1  Smedes  &  M. 
Ch.  76. 

*  Anderson  v.  Carlisle,  7  How.  (Miss.)  408;  Morton  v.  .Walker,  7  How. 
(Miaa.)  554. 

*  Sohobee  v.  Dedman,  2  Litt.  116. 
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his  whole  duty.^  A  return  that  the  defendants  have 
no  property  subject  to  execution  will  be  construed  as 
equivalent  to  saying  that  neither  of  the  defendants  has 
any  such  property.^ 

§363.  Returns  as  Evidence. — When  a  return  is 
made  and  filed,  it  becomes  a  part  of  the  record  of  the 
case  in  which  it  issued.*  If  Ave  keep  this  fact  in  view, 
we  shall  usually  be  able  to  determine  without  difficulty 
whether  a  return  can  properly  be  admitted  in  evidence, 
and  the  efiect  to  be  given  to  it  when  it  is  so  admitted. 
Whenever  the  record  in  a  case  is  competent  evidence, 
the  return,  because  it  is  a  part  of  that  record,  is  also, 
as  a  general  rule,  competent  evidence.  If  the  case  is 
one  in  which  the  record  is  conclusive  between  the 
parties,  the  return  is  also  conclusive  between  them. 
If,  on  the  other  hand,  the  record  is  not  conclusive 
between  the  parties,  the  return  cannot  be  regarded  as 
conclusive  upon  them.  We  do  not,  in  this  section,  pro- 
pose to  consider  the  effect  of  a  return,  but  only  to  tr'eat 
of  the  cases  in  which  it  is  entitled  to  be  considered  as 
competent  evidence,  because  at  least  tending  to  prove- 
the  facts  stated  therein.  Upon  this  subject  we  believe 
this  general  rule  to  be  applicable:  that  whenever  the 
execution  can  properly  be  placed  in  evidence,  the  return 
may  also  be  admitted,  and  may  operate  as  at  least  'prima 

^  Bacon  v.  Sevan,  44  Miss.  293;  Whittlesey  v.  Starr,  8  Conn.  134;  Ooggs- 
well  V.  Warren,  1  Curt.  223;  Franklin  Bank  v.  Blossom,  23  Me.  546;  Reynolds 
V.  Barford,  8  Scott  N.  R.  233;  7  Man.  &  G.  449;  2  Dowl.  &  L.  327;  8  Jur.  961; 
13  L.  J.  Com.  P.  177. 

2  Austin  V.  Figueira,  7  Paige,  56;  Conant  v.  Sparks,  3  Edw.  Ch.  104;  Win- 
chester V.  Crandall,  1  Clarke  Ch.  371. 

*  Whiting  V.  Bradley,  2  N.  H.  81;  Pigot  v.  Davis,  3  Hawks,  25;  Hardy  v. 
Gascoignes,  6  Port.  447;  Ferguson  v.  Tutt,  8  Kan.  377;  Gardner  v.  Hosmer, 
6  Mass.  325;  Andrews  v.  Lynton,  1  Salk.  265;  Newton  v.  State  Bank,  14  Ark. 
9;  58  Am.  Dec.  363. 
Vol.  U.  — 76 
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facie  evidence  of  all  the  facts  therein  set  forth,  and 
which  it  was  the  officer's  duty  to  embody  in  his  return/ 
These  facts  must  be  confined  to  things  done. by  himself. 
The  return  is  a  history  of  his  proceedings,  not  of  the 
proceedings  or  acts  of  other  persons.  He  is  not  the 
accredited  historian  of  their  acts,  and  if  he  undertakes 
this  duty  in  his  return,  what  he  says  is  unofficial,  and 
is  not  competent  evidence  for  or  against  any  one.  He 
has  no  right  to  state  in  his  return  that  the  judgment 
has  'been  satisfied  by  the  defendant,^  or  that  "the 
defendant  has  plaintiff's  receipt  for  the  debt,  interest, 
and  costs  in  this  case."^  "There  is  no  provision  for  a 
return  showing  the  acts  of  any  one  but  the  officer.  A 
statement  in  the  return  purporting  to  show  the  acts  of 
any  one  other  than  the  officer  is  without  authority  of 
law,  and  surplusage."*  We  shall  now  consider, — 1. 
The  effect  of  a  return  between  the  parties  to  the  suit  in 
■which  it  was  made ;  2.  Its  effect  for  or  against  strangers 
to  such  such  suit;  and  3.  Its  effect  as  evidence  for  or 
against  the  .officer  who  made  it.  , 

§  364.    Tbte>Bffect  of  a  Return  between  tlie  Parties. 

— We  have  ^already  stated  that  the  effect  of  a  return 
may  generally  ibe  known  by  knowing  the  effect  which 
the  record  has  between  the  same  parties.  It  is  every- 
where understood  that  the  original  parties  to  a  suit 
cannot  falsify  the  record  therein ;  that,  as  against  them, 
the  record  imports  absolute  and  uncontrollable  verity. 

'  Lathrop  v.  AWjott,  16  Me.  421;  PoUey  v.  Lenox  Iron  Works,  4  Allen, 
329;  Ufford  v.  Diekimson,  12  Allen,  543;  Cowles  v.  Hastings,  9  Met.  476;  Pigot 
V.  Davis,  3  HaWks,  25;  Piatt  v.  Piatt,  9  Ohio,  37;  Niohol  v.  Ridley,  5  Yerg. 
63;  26  Am.  Deo.  254;  Stanton  v.  Hodges,  6  Vt.  64;  Day  v.  Roberts,  8  Vt.  413. 

^  Abercrombie  v.  Chandler,  9  Ala.  625. 

8  McKeagg  v..Go\\ehm,  13  Ala.  828. 

*  Aultman  v.  McGcady,  58  Iowa,  118. 
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From  this  verity  they  can  escape  only  through  some 
proceeding  to  vacate  or  annul  the  record.  When  an 
officer  makes  a  false  return,  it  must,  as  between  the 
parties  to  the  suit,  as  long  as  it  remains  unvacated,  be 
regarded  as  true.  Neither  can  dispute  or  impeach  it. 
As  to  all  the  facts  which  the  officer  had  authority  to 
return,  it  must  be  treated  as  unquestionable,  and  as 
entirely  beyond  the  reach  of  any  collateral  assault.^ 
"A  sheriff's  return  is  not  traversable,  and  the  court 

1  Kirksey  v.  Bates,  1  Ala.  303;  Newton  v.  State  Bank,  14  Ark.  9;  58  Am. 
Dec.  363;  Tillman  v.  Davis,  28  Ga.  494;  73  Am.  Deo.  786;  Brown  v.  Way,  28 
Oa.  531;  Bivard  v.  Gardner,  39  111.  125;  Bowell  v.  Kleim,  44  Ind.  290;  Hamil- 
ton V.  Matlock,  5  Blaokf.  421;  Burger  v.  Becket,  6  Blackf.  61;  Smith  v.  Horn- 
back,  3  A.  K.  Marsh.  392;  Small  v.  Hodgen,  1  Litt.  16;  Sergeant  v.  George,  5 
Litt.  198;  Caldwella  v.  Harlan,  3  T.  B.  Hon.  351;  Tribble  v.  Frame,  3  T.  B. 
Mon.  51;  McConuell  v.  Bowdry,  4  T.  B.  Mou.  392;  Stinson  v.  Snow,  10  Me. 
263;  25  Am.  Deo.  238;  Huntress  v.  Tiney,  39  Me.  237;  Grove  v.  Howard,  31 
Me.  546;  Tyler  v.  Smith,  8  Met.  599;  Dooley  v.  Woloott,  4  Allen,  406;  Camp- 
bell V.  Webster,  15  Gray,  28;  TuUis  v.  Brawley,  3  Minn.  277;  Frasier  v.  Wil- 
liams, 15  Minn.  533;  Halowell  v.  Page,  24  Mo.  590;  Olough  v.  Monroe,  34 
N.  H.  381;  Bowles  v.  Bowen,  45  N.  H.  124;  State  v.  Clerk,  1  Dutch.  209; 
Castner  v.  Styer,  3  Zab.  236;  Allen  v.  Martin,  10  Wend.  300;  Boomer  v. 
Laine,  10  Wend.  525;  Bank  of  Gallipolis  v.  Domigan,  1 2  Ohio,  220;  40  Am.  Dee. 
475;  Paxson's  Appeal,  49  Pa.  St.  195;  Sample  v.  Coulson,  9  Watts  &  S.  62; 
DiUer  V.  Roberts,  13  Serg.  &  R.  60;  15  Am.  Dec.  578;  Pratt  v.  Phillips,  1 
Sneed,  543;  60  Am.  Deo.  162;  Hill  v.  Grant,  49  Pa.  St.  200;  Rice  v.  GrofiF,  58 
Pa.  St.  116;  O'Conner  v.  Silver,  26  Tex.  606;  Wood  v.  Doane,  20  Vt.  612; 
Knowlhon  v.  Ray,  4  Wis.  288;  Oarr  v.  Commercial  Bank,  16  Wis.  50;  Wilson  v. 
Hurst,  1  Pet.  0.  C.  441;  Rowell  v.  Kline,  6  Ohio.  L.  N.  231;  Miller  v.  United 
States,  11  Wall.  294;  Brown  v.  Kennedy,  15  Wall.  597;  Fenwick  v.  Fenwick, 
2  W.  Black.  788;  Gardner  v.  Cover,  1  Gale,  45;  Carlile  v.  Parkins,  3  Stark. 
163;  Delinger  v.  Higgins,  26  Mo.  180;  Stewart  v.  Stringer,  41  Mo.  400;  97 
Am.  Dec.  298;  Hollands  &  Franklin's  Case,  1  Leon.  183;  Strafford  v.  Twynan, 
1  Jacob,  418;  Folsom  v.  Carli,  5  Minn.  333;  80  Am.  Dec.  429;  McDonald  v. 
Leewright,  31  Mo.  29;  77  Am.  Dec.  631;  Irwin  v.  Smith,  66  Wis.  113;  Hunt 
V.  Weiner,  39  Ark.  70;  Ladd  v.  Wiggin,  35  N.  H.  421;  69  Am.  Dec.  551;  Green 
■V.  Kindy,  43  Mich.  279;  Reynolds  v.  IngersoU,  11  Smedes  &.  M.  249;  49  Am- 
Deo.  57;  Stinson  v.  Snow,  10  Me.  263;  25  Am.  Deo.  238;  Michels  v.  Stork,  52 
Mich.  260;  Stevens  v.  Brown,  3  Vt.  420;  23  Am.  Dec.  215;  Flanikin  v.  Neal, 
67  Tex.  629;  Clark  v.  Shaw,  79  Ind.  164;  Walters  v.  Moore,  90  N.  C.  41;  Baker 
V.  Baker,  125  Mass.  7;  Estes  v.  Cooke,  12  R.  I.  6;  Barrows  v.  National  Rubber 
Co.,  13  R.  I.  48;  Fry  v.  Gallaspie,  61  Ind.  478;  Stewart  v.  Stewart,  27  W.  Va. 
167. 
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will  not  permit  it  collaterally  to  be  attacked,  even  if 
the  officer  is  shown  to  have  been  guilty  of  fraud  and 
collusion."^  An  officer  will  not  be  permitted,  when 
called  as  a  witness,  to  give  testimony  contradicting  or 
impeaching  his  own  return.^  The  return  may  be  am- 
biguous, or  may  not  be  so  specific  as  to  show  all  the 
acts  done  by  the  officer.  In  such  a  case,  evidence  may 
properly  be  received  in  explanation  of  the  return,  or  to 
establish  the '  existence  of  facts  of  which  the  officer 
omitted  to  make  any  sufficient  statement.^ 

A  return  showing  the  sale  of  property  and  the  pay- 
ment of  the  sum  bid  may  be  explained  by  showing 
that  no  money  was  paid  except  the  costs,  and  that  the 
amount  of  the  bid,  less  the  costs,  was  paid  by  crediting 
it  on  the  execution.*  But  the  return  cannot,  unless 
amended,  be  modified  so  as  to  show  that  other  lands 
were  levied  upon  in  addition  to  those  described  in  the 
return.^  If  the  return  shows  that  a  notice  of  sale  was 
published  in  a  particular  manner,  it  cannot  be  disproved 
by  producing  the  notice  itself  or  the  paper  in  which  it  • 
was  returned  as  published,  though  it  may  appear,  from 

1  Bgery  v.  Buchanan,  5  Cal.  53;  Higga  v.  Huson,  8  Ga.  317;  Smith  v.  Noe, 
30  Ind.  117;  Mueller  v.  Bates,  2  Disn.  318;  Stoors  v.  Kelsey,  2  Paige,  418;  An- 
geU  V.  Bowler,  3  R.  I.  77;  Love  v.  Smith,  4  Yerg.  117;  Ayres  v.  Duprey,  27 
Tex.  593;  86  Am.  Dec.  657;  United  States  v.  Lotridge,  1  McLean,  246. 

2  Benjamin  v.  Hathaway,  3  Conn.  528;  Cowan  v.  Wheeler,  31  Me.  439;  Mar- 
tin u.  Barney,  20  Ala.  369;  Doe  v.  Snyder,  3  How.  (Miss.)  66;  Planters' Bank 
V.  Walker,  3  Smedes  &  M.  409;  Pratt  v.  PhiUips,  1  Sneed,  543;  60  Am.  Dec. 
162;  Heffner  v.  Reed,  3  Grant  Gas.  245;  Wyer  v.  Andrews,  13  Me.  168;  29 
Am.  Dec.  497. 

^'  Chamberlain  v.  Brewer,  3  Bash,  561;  Scott  v.  Sheakley,  3  Watts,  50;  Dolan 
V.  Briggs,  4  Binn.  499;  Leonard  v.  O'Neal,  l'6  Lea,  158;  Little  v.  Delancy,  5 
Binn.  266;  Weidensaul  v.  Reynolds,  49  Pa.  St.  73;  Hoffman  v.  Danner,  14  Pa. 
St.  25;  Guild  v.  Richardson,  6  Pick.  364;  Knowles  v.  Lord,  4  Whart.  504;  34 
Am.  Dec.  525;  Susquehanna  Boom  Co.  v.  Finney,  58  Pa.  St.  200;  Atkinson  v. 
Cummins,  9  How.  479. 

*  Johnson  v.  State,  80  Ind.  220. 

^  Wills  V.  McKinney,  41  N.  J.  L.  120. 
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the  notice  or  paper,  that  such  notice  was  not  as  stated 
in  the  return  or  was  not  published  in  the  paper/ 

A  return  must  be  treated  as  correct  until  it  is  va- 
cated. Hence,  if  a  writ  be  returned  "  satisfied,"  the 
clerk  has  no  authority  to  issue  an  alias  on  the  ground 
that  the  return  of  satisfaction  was  made  by  mistake.^ 
The  effect  of  a  return  must  always  be  restricted  to 
those  facts  which  it  was  the  duty  of  the  officer  to  state. ^ 
In  Connecticut  and  Louisiana  returns  are  never  con- 
clusive unless  against  the  officers  who  made  them. 
They  may  be  disputed  and  disproved  by  the  parties  to 
the  suit  as  well  as  by  strangers.*  In  New  York  a  re- 
turn showing  the  execution  of  a  writ  of  possession  is 
not  conclusive ;  and  it  may  be  contradicted  by  proving 
that  the  persons  in  possession  were  never  dispossessed. 
The  reasons  for  maintaining  this  apparent  exception 
to  the  general  rule  are  not  stated,  and  the  authorities 
cited  in  its  support  relate  to  other  topics.^ 

§  365.  The  Effect  of  a  Return  as  Evidence  against 
Strangers  to  the  Suit.  — A  record  is  usually  said  to  be 
conclusive  only  upon  the  parties  thereto,   and  their 

'  True  V.  Emery,  67  Me.  28;  Sykes  v.  Keating,  H8  Maaa.  517. 

2  Harkina  v.  Clemens,  1  Port.  30;  Haden  v.  Walker,  5  Ala.  86. 

'Shaimou  v.  MoMuUin,  25  Gratt.  211;  First  ii.  Miller,  4  Bibb,  311;  Cator 
V.  Stakes,  1  Maule  &  S.  509;  Bruce  v.  Dyall,  5  T.  B.  Mon.  125. 

*  Butts  V.  Francis,  4  Conn.  424;  Watson  v.  Watson,  6  Conn.  334;  Sanford 
V.  Nichols,  14  Conn.  324;  Succession  of  Goodrich,  6  Rob.  (La.)  107;  Lafon  u. 
Smith,  3  La.  476;  Lawrence  v.  Young,  1  La.  Ann.  297;  Waddell  v.  Judson,  12 
La.  Ann.  13;  Grant  v.  Harris,  16  La.  Ann.  323.  The  decisions  in  North  Caro- 
lina were  apparently  in  harmony  with  those  in  Connecticut  and  Louisiana. 
Doe  V.  Low,  5  Ired.  197;  Patterson  v.  Britt,  11  Ired.  383;  Jackson  v.  Jackson, 
13  Ired.  159;  but  later  decisions  accord  with  the  majority  of  the  authorities 
elsewhere.  Walters  v.  Moore,  90  N.  C.  41.  In  Tennessee  the  defendant  may, 
in  opposition  to  an  officer's  return,  defeat  an  execution  sale  by  showing  that 
proper  notice  was  not  given.  Trott  v.  MoGavock,  1  Yerg.  469;  Rogers  v.  Jen- 
nings, 3  Yerg.  308;  Loyd  v.  Angling,  7  Yerg.  428. 

5  Newell  V.  Whigham,  102  N.  Y.  20. 
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privies  in  blood  or  in  estate.  Notwithstanding  this 
general  rule  of  law,  there  are  numerous  instances  in 
which  records  may  be  admitted  in  evidence  in  contro- 
versies between  other  persons  than  the  original  parties 
thereto  and  those  in  privity  with  such  parties.  And 
in  some  cases  the  eflfect  of  a  record  must  be  conclusive, 
though  offered  in  evidence  against  a  stranger.  Thus, 
a  judgment  in  a  case  may  be  employed  for  the  purpose 
of  showing  that  property  once  vested  in  one  of  the 
parties  to  the  suit  has  been  transferred  to  the  other, 
or  to  some  third  person.  When  oflPered  in  evidence  for 
this  purpose,  it  cannot  be  collaterally  attacked.  It  is 
a  muniment  of  title.  Like  other. muniments  of  title,  it 
is  competent  to  prove  a  transfer,  whether  the  contro- 
versy is  between  the  original  parties  or  between  stran- 
gers. Such  strangers  cannot  impeach  it  without  showing 
that  it  was  fraudulently  procured  for  the  purpose  of 
prejudicing  their  rights.  A  return  may,  in  like  man- 
ner, be  conclusive  against  a  stranger  when  it  is  offered 
in  evidence  in  connection  with  an  execution,  for  the 
purpose  of  showing  what  proceedings  were  taken  to 
divest  the  title  of  the  defendant.  A  return,  as  long  as 
it  remains  in  force,  is  confessedly  conclusive  on  the 
parties  to  the  suit.  Its  conclusive  eflfect  Would  be 
practically  destroyed  if  strangers  were  permitted,  as 
mere  volunteers,  to  dispute  that  which  the  parties  to 
the  proceeding  were  estopped  from  denying.  Hence 
persons  who  had  no  interest  in  a  return  when  it  was 
made  cannot  impeach  it  for  the  purpose  of  destroying 
its  eflfect  between  the  parties.^     But  a  return,  when 

'  Phelpa  V.  Parks,  4  Vt.  488.  Proceedings  under  execution,  though  tainted 
with  irregularities,  are  usually  valid  between  the  parties  to  the  writ,  until  va- 
cated by  some  appropriate  motion  or  action.  If  the  parties  do  not  see  proper 
to  make  such  motion,  or  institute  such  action,  they  waive  the  irregularity  and 
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made,  may  state  facts  which,  if  proved,  would  produce 
a  material  effect  upon  the  interests  of  a  stranger  to  the 
writ.  The  question  then  arising  is  this:  Can  such 
return  be  received  as  evidence  for  or  against  such 
stranger?  and  if  so,  what  effect  must  be  given  to  it? 
The  answers  to  these  questions,  given  by  the  different 
authorities,  are  very  uniform,  and  are  to  the  effect  that 
a  return,  as  to  the  facts  which  the  officer  was  required 
to  state  in  it,  is  prima  facie,  but  not  conclusive,  evidence 
for  or  against  a  stranger  to  the  suit.-'  The  reason  why 
the  return  of  an  officer  is  not  conclusive  on  strangers, 
where  their  rights  are  sought  to  be  prejudiced  by  it,  is 
because,  in  case  it  is  false,  they  have  no  remedy  by 
action  against  the  officer,  nor  have  they  any  right  to 
control,  amend,  or  vacate  the  return.  The  purchaser 
under  an  execution  is  not  bound  by  the  return,^  nor 
dependent  on  it  for  title.^     But  persons  may  be  so  in 

impart  conclusive  validity  to  the  proceeding.  What  the  partiea,  by  their  non- 
action, choose  to  confirm,  strangers  cannot  impugn.  Hence  the  geoeral  rule 
that  strangers  to  a  suit  will  not  be  allowed  to  impeach  or  deny  that  which  the 
parties  treat  as  valid  and  indisputable.  Fouruier  v.  Curry,  4  Ala.  321 ;  Savage 
V.  Forward,  7  Ala.  463;  Smith  v.  Houston,  13  Ala.  Ill;  Swiggart  v.  Harber,  4 
Scam.  364;  39  Am.  Dec.  418;  Durham  v.  Heaton,  28  111.  164;  81  Am.  Dec.  275; 
Nixon  V.  Cobleigh,  52  111.  387;  Doe  v.  Barter,  1  Ind.  427;  Kelly  v.  Wiseman, 
14  La.  Ann.  661;  Berry  v.  Riley,  2  Barb.  307;  Smith  v.  McGowan,  3  Barb.  404; 
Stephens  v.  Baird,  9  Co^/.  274;  Hallowell  v.  Skinner,  4  Ired.  165;  Whittaker 
V.  Petway,  4  Ired.  182;  Tomb's  Appeal,  9  Pa.  St.  61;  Commonwealth  v.  Lelar, 

13  Pa.  St.  22;  Riland  v.  Eckert,  23  Pa.  St.  215;  State  v.  Yougue,  6  Rich.  323; 
Meeker  v.  Wilson,  1  Gall.  419;  Nagle  v.  Macy,  9  Cal.  426. 

'  TuUis  V.  Brawley,  3  Minn.  277;  Crow  v.  Hudson,  21  Ala.  561;  Kendell  v. 
White,  13  Me.  245;  Rex  v.  Elkins,  4  Burr.  2129;  Caldwells  v.  Harlan,  3  T.  B. 
Men.  350;  Paxson's  Appeal,  49  Pa.  St.  195;  Bank  v.  PuUen,  4  Dev.  297;  Dut- 
ton  V.  Tracy,  4  Conn.  79;  Russell  v.  Gray,  11  Barb.  541;  Henderson  v.  Cairns, 

14  Barb.  15;  Goodall  v.  Stuart,  2  Hen.  &  M.  105;  Kingsbury  v.  Buchan,  11 
Iowa,  387;  Tucker  v.  Bond,  23  Ark.  268;  Hathaway  «.  Goodrich,  5  Vt.  65; 
Loftin  V.  Hugins,  2  Dev.  10;  Cornell  v.  Cook,  7  Cow.  310;  Browning  v.  Han- 
ford,  7  HiU,  120;  Avril  v.  Warwick,  3  Nev.  &  M.  871;  Butler  v.  State,  20  Ind. 
169;  Gyfford  v.  Woodgate,  11  East,  299;  Rickards  v.  Ladd,  6  Saw.  40. 

2  Wyatt  V.  Stewart,  34  Ala.  716;  Moore  v.  Martin,  38  Cal.  428. 
'§341, 
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privity  with  the  parties  as  to  be  bound  by  the  return. 
This  is  the  case  with  the  bail  of  the  defendant  when  an 
execution  has  issued  against  his  person,  and  with  other 
persons  occupying  similar  relations  toward  one  of  the 
parties.^ 

The  effect  of  sheriffs'  returns  is  well  stated  in  the 
following  quotations  from  opinions  of  the  highest 
courts  of  Ohio  and  New  Hampshire :  "  Notwithstand- 
ing some  decisions,  the  weight  of  authority  clearly  is, 
that  an  official  return,  duly  made  upon  process  by  a 
sworn  officer,  in  relation  to  facts  which  it  is  his  duty 
to  state  in  it,  is,  as  between  the  parties  and  privies  to 
the  suit,  and  others  whose  rights  are  necessarily  depend- 
ent upon  it,  conclusive  as  to  the  facts  stated  therein,  un- 
til vacated  or  set  aside  by  due  course  of  law ;  and  that 
as  to  all  other  persons,  such  return  is  prima  facie  evi- 
dence only  of  the  facts  stated  in  it,  and  subject  to  be  dis- 
proved. (Cowen  &  Hill's  Notes  to  Phillips  on  Evidence, 
Nos.  383-385 ;  Gwynneon  Sheriffs,  473  et  seq.,  and  cases 
cited ;  Hill  v.  Kling,  4  Ohio,  137 ;  Angier  v.  Ash,  26  N.  H. 
105;  Diller  v.  Roberts,  13  Serg.  &  R.  60;  15  Am.  Dec. 
578;  Bott  v.  Burnell,  11  Mass.  165;  Whitaker  v.  Sum- 
ner, 7  Pick.  555;  19  Am.  Dec.  298;  Barrett  v.  Cope- 
land,  18  Vt.  69  ;  44  Am.  Dec.  362;  "Wilson  v.  Executor 
of  Hurst,  1  Pet.  C.  C.  441;  Bruce  v.  Holden,  21  Pick. 
189,  190;  Loft.  372.)  It  is  said  in  some  of  the  elemen- 
tary treatises  that  parties  and  privies  are  concluded  by 
such  return ;  but  a  careful  consideration  of  the  cases, 
as  well  as  the  reason  of  the  rule,  will  confine  it  to  those 
whose  privity  is  such  as  entitle  them  to  have  the  return, 
set  aside,  or  to  maintain  an  action  against  the  officer 

•  McArthurw.  Pease,  46  Barb.  423;  CozineiJ.  Walter,  55  N.  Y.  304;  Bradley 
V.  Bishop,  7  Wend.  352;  Collins  v.  Cook,  4  Day,  1;  Remington  v.  Henry,  6 
Blackf.  63. 
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for  a  false  return.  And  upon  principle,  certainly,  none 
others  should  be  concluded  by  it.  In  Witherill  v.  Goss 
and  Delano,  26  Vt.  750,  IsliAm,  J.,  in  considering  this 
rule,  remarks :  '  The  true  principle  governing  the  case, 
we  apprehend,  is  this :  Wherever  there  is  sufficient 
privity  to  enable  a  party  to  sustain  an  action  against 
an  officer  for  a  false  return,  that  return  is  conclusive 
in  the  proceedings  under  which  it  was  made,  and  the 
party  injured  was  driven  to  his  action  against  the  offi- 
cer; but  as  to  third  persons,  where  no  such  privity  ex- 
ists, and  no  such  action  can  be  sustained,  the  return  is 
not  conclusive.'"^  "The  greater  portion  of  the  author- 
ities may  be  reconciled  with  each  other;  and  the  gen- 
eral principle  which  seems  to  be  fairly  deducible  from 
them  is,  that  between  the  parties  to  the  suit,  and  those 
claiming  under  them  as  privies,  and  all  others  whose 
rights  and  liabilities  are  dependent  upon  the  suit  as 
bail  and  indorsers,  the  return  of  the  sheriff,  of  matters 
material  to  be  returned,  is  so  far  conclusive  evidence 
that  it  cannot  be  contradicted  for  the  purpose  of  inval- 
idating the  sheriff's  proceedings,  or  defeating  any  right 
acquired  under  them.  But  such  return  is  not  con- 
clusive as  to  third  persons  whose  interests  are  not 
connected  with  the  suit,  but  may  be  affected  by  the 
proceedings- of  the  sheriff,  nor  as  to  collateral  facts,  or 
matters  not  nece.Bsary  or  proper  to  be  returned.  Should 
the  sheriff  return  that  the  property  attached  was  at 
the  time  the  property  of  the  debtor,  this  would  not 
preclude  a  third  person  from  showing  a  good  title  to  it 
for  both  reasons."^  Where  there  is  a  question  whether 
a  purchase  of  property  was  made  before  or  after  the 
levy  of  a  writ,  the  purchaser  is  not  concluded  by  the 

'  Philli'pa  V.  Elwell,  14  Ohio  St.  244;  84  Am.  Dec.  373. 

2  Brown  v.  Davis,  9  N.  H.  82;  Claggett  v.  Richards,  45  N.  H.  363. 
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officer's  return,  but  may  prove  in  opposition  thereto 
that  the  levy  was  made  at  a  later  hour  than  stated  in 
such  return.^  In  an  action  against  a  purchaser  at  an 
execution  sale  for  the  amount  of  hia  bid,  the  officer's 
return  is  prima  facie  evidence  only.^  In  Pennsylvania, 
however,  the  return  is  conclusive  as  between  different 
judgment  creditors,  for  the  purpose  of  determining 
their  respective  priorities.^ 

§  366,  Eeturn  —  Effect  as  Evidence  for  or  against 
tlie  Officer. — As  against  the  officer  who  made  it,  a  re- 
turn, as  long  as  it  remains  unvacated,  is  conclusive.  He 
will  not  be  permitted  to  contradict  it,  nor  to  show  its 
falsity  in  any  material  respect.*  The  officer  may,  how- 
ever, show  any  fact  not  inconsistent  with  his  return. 
Hence,  though  he  is  estopped,  in  an  action  against 
him,  from  denying  that  the  purchase  price  was  paid," 
yet  he  may,  in  a  controversy  between  himself  and  the 
plaintiff,  prove  that  the  latter,  being  the  purchaser, 
paid   his   bid,    not   in   money,    but   by   crediting   the 

1  Nail  V.  Granger,  8  Mich.  450;  77  Am.  Dec.  462. 

■'  Nife  V.  Bohlen,  22  Fed.  Rep.  878. 

'  Mentz  V.  Hamman,  5  Whart.  150;  34  Am.  Dec.  546;  Flick  v.  Troxsell,  7 
Watts  &  S.  C5. 

*  Splahn  V.  Gillespie,  48  lud.  397;  Hill  v.  Kling,  4  Ohio,  135;  Gardner  v. 
Ilosmer,  G  Mas3.  325;  Purrington  v.  Loriag,  7  Mass.  388;  McClelland  «.  Sling- 
huff,  7  Watts  &  S.  134;  42  Am.  Deo.  224;  Butler  v.  State,  20  Ind.  169;  Sim- 
mons V.  Bradford,  15  Mass.  82;  Johnaton  v.  Stone,  40  N.  H.  197;  77  Am.  Deo. 
706;  Sheldon  v.  Payne,  7  N.  Y.  453;  Sutton  v.  Allison,  2  Jones,  339;  Baker  v. 
McDufBo,  23  Wend.  289;  Heffner  v.  Reed,  3  Grant  Cas.  245;  Hnstick  v.  Allen, 
Coxe,  168;  Blue  v.  Commonwealth,  2  J.  J.  Marsh.  26;  Williams  v.  Cheese- 
brough,  4  Conn.  356;  Shewel  i'.  Fell,  3  Yoatea,  17;  Commonwealth  v.  Fuqua,  3 
Litt.  41;  Lawson  v.  Main,  4  Ark.  184;  Henry  v.  Stone,  2  Rand.  455;  Welch  v. 
Bell,  32  Pa.  12;  Woodgate  v.  KnatohbuU,  2  T.  R.  155;  Whitrong  v.  Blaney,  2 
Mod.  10;  Paxton  v.  Steckel,  2  Pa.  St.  93;  Field  v.  Smith,  2  Mees.  &  W.  388; 
Rex  V.  Elkins,  4  Burr.  2129;  Palmer  v.  Clarke,  2  Dev.  354;  21  Am.  Dec.  340. 

^  Ferguson  v.  Tutt,  8  Kau.  370;  Tiffany  v.  Johnson,  27  Miss.  227;  Townsend 
V.  Olin,  5  Wend.  207. 
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amount  on  the  execution.^  An  officer  may  prove  any 
facts  outside  of  the  return,  and  not  inconsistent  with 
it/  and  tliat  an  erasure  of  the  return  was  not  made  by 
him  nor  by  his  authority.^  He  may  also  show  that 
property  levied  under  a  prior  writ,  as  that  of  the  de- 
fendant, was  found  to  belong  to  a  third  person.*  While 
a  return  is  final  as  against  an  officer,  the  rule  is  very 
different  when  it  is  sought  to  be  used  in  his  favor. 
Generally,  however,  a  return  may  properly  be  received 
in  evidence  in  favor  of  the  officer.  It  is,  in  his  behalf, 
prima  facie,  but  not  conclusive.^  In  some  of  the  states 
the  return  is  conclusive  in  favor  of  the  officer  and 
against  a  party  to  the  suit,  except  in  an  action  against 
him  for  a  false  return-.  Hence  he  cannot  in  such  states 
be  amerced  on  motion,  when  his  return  shows  on  its 
face  that  he  has  not  been  guilty  of  any  neglect  or  mis- 
conduct.®  The  better  rule  is,  that  au  action  for  a  false 
return  is  not  the  exclusive  remedy  when  an  officer  has 
been  guilty  of  a  breach  of  official  duty.  He  maj^  be 
proceeded  against  in  any  other  form  of  action  in  which 
such  breach  of  duty  is  alleged  as  a  ground  for  damages 
or  a  cause  for  relief;  and  while  his  return  may  be  re- 
ceived as  evidence  in  his  favor,  the  plaintiff  is  at  lib- 

'  Sliotwell  V.  Hamblin,  23  Miss.  156;  55  Aiu.  Deo.  83;  Langdon  v.  Sum- 
mers, 10  Ohio  St.  77. 

2  Evans  ».  Davis,  3  B.  Mon.  344. 

s  Meredith  v.  Shewall,  1  Penr.  &  W.  49S. 

*  Fuller  V.  Holden,  4  Mass.  498;  Leonard  v.  Bryant,  13  Mass.  224;  Tj-ler  v. 
Ulmer,  12  Mass.  163;  Remmett  v.  Lawrence,  15  Q.  B.  1004;  14  Jur.  1067;  20 
L.  J.  Q.  B.  25;  see  Forster  v.  Cookson,  1  Q.  B.  419;  Decker  v.  Armstrong,  87 
Mo.  316. 

*  Sanborn  v.  Baker,  1  Allen,  526;  Baylor  v.  Scott,  2  Port.  315;  Smith  u. 
Emerson,  43  Pa.  St.  456;  Barrett  v.  Copeland,  18  Vt.  67;  44  Am.  Dec.  362; 
Splahn  V.  Gillespie,  48  Ind.  397;  Beckstein  v.  Sammis,  17  N.  Y.  Sup.  Ct.  585. 

«  Bank  of  Gallipolis  v.  Domigan;  12  Ohio,  220;  40  Am.  Dec.  475;  Boone 
County  V.  Lowry,  9  Mo.  23;  43  Am.  Dec.  532;  Egery  v.  Buchanan,  5  Cal.  54'. 


§367  OF  RETURNING  EXECUTIONS.  1212 

erty  to  controvert  it,  if  he  can.^  The  return  is  'prima 
jaxiie  evidence  in  the  sheriff's  favor  in  any  action  he 
may  prosecute  against  a  stranger  to  the  original  action, 
as  where  he  sues  the  purchaser  for  the  amount  of  his 
bid,^  or  a  third  person  to  recover  chattels  which  had 
been  levied  upon.*  Whenever  an  action  is  brought 
against  an  officer  for  a  false  return,  this  is  considered 
as  a  direct  attack  upon  the  return,  and  the  person 
prosecuting  the  attack  is  never  estopped  from  show- 
ing that  the  return  is  false.*  In  such  a  proceeding 
the  return  is,  however,  prima  jade  evidence  of  its  own 
truthfulness.  Some  evidence  must  be  adduced  to  sup- 
port the  allegation  of  falsity.  Slight  evidence  may  be 
accepted  as  sufficient  to  establish  a  prima  facie  case 
against  the  officer.^  In  some  instances,  it  has  been 
held  that  apologetical  matters  recited  in  a  return  are 
not  thereby  established,  even  prima  facie,  in  favor  of 
the  officer.^ 

§  367.    How    a  Return  may  be  Compelled.  —  In 

England,  an  officer  failing  to  return  an  execution  in 
due  time  can  be  compelled  to  do  so  by  obtaining  a  spe- 
cial rule  of  court  requiring  the  return  to  be  made;  and 

*  Whithead  v.  Keyes,  3  Allen,  495;  Joyner  v.  Miller,  55  Miss.  208;  Adey 
V.  Bridges,  2  Stark.  189;  Jackson  v.  Hill,  10  Ad.  &  E.  492;  Barrett  v.  Copeland, 
18  Vt.  67;  44  Am.  Deo.  362;  Waymire  v.  State,  80  Ind.  67. 

2  Hand  v.  Grant,  5  Smedes  &  M.  508;  43  Am.  Dec.  528;  Nichol  v.  Ridley,  5 
Yerg.  63;  26  Am.  Deo.  254. 

'  Nichols  V.  Patton,  18  Me.  231;  36  Am.  Deo.  713;  Chadbourne  v.  Sumner,  16 
N.  H.  129;  41  Am.  Deo.  720.      , 

^  C'hamberliu  v.  Brewer,  3  Bush,  561;  Andrew  v.  Parker,  6  Blaokt.  461; 
Barrett  v.  Copeland,  18  Vt.  67;  44  Am.  Dec.  362;  Briggs  v.  Green,  33  Vt.  565. 
Tlie  same  rule  prevails  in  actions  against  sheriffs  for  permitting  an  escape. 
Whithead  v.  Keyes,  3  Allen,  495. 

*2Greenl.  Ev.,  sec.  592. 

*  Holderman  v.  Brasfield,  Litt.  Sel.  Gas.  271.  But  we  think  this  case  is  in 
opposition  to  the  true  principle,  and  to  the  weight  of  the  authorities  on  the  sub- 
ject.    Browning  v.  Hanford,  7  Hill,  120;  2  Greenl.  Ev.,  sec.  585. 
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then  by  proceeding  against  him  by  attachment  and 
amercement,  in  case  of  his  non-compliance  with  the 
rule.^  The  defendant  may  be  interested  in  having  a 
writ  returned.  Hence  he,  as  well  as  the  plaintiff,  may 
proceed  against  a  negligent  officer  by  rule  and  attach- 
ment.^ In  the  United  States,  proceedings  against 
oflficers  by  rule  and  attachment  have  lieen  resorted  to 
with  less  frequency  than  in  England.  The  more  usual 
remedy  here  is  to  bring  an  action  or  motion  against  the 
sheriff,  to  recover  damages  from  him  for  not  returning 
the  writ.  But  returns  are,  in  this  country,  sometimes 
compelled  by  attachment.*  An  officer  is  amenable  to 
attachment  for  not  returning  a  writ  which  was  never 
in  his  possession,  but  was  received  by  his  deputy,*  un- 
less the  motion  against  him  is  made  many  years  after 
the  death  of  the  deputy."  If  a  writ  is  sent  to  a  foreign 
county,  the  court  out  of  which  it  issued  has  the  power 
to  compel  its  return.*  Courts  will  compel  the  return 
of  executions,  although  by  lapse  of  time  the  right  of 
action  against  the  officer  for  the  damages  resulting 
from  the  non-return  has  been  barred.^ 

§  368.  Liability  of  Officers  for  not  Returning  Exe- 
cutions. —  It  is  the  duty  of  the  officer  to  return  every 

'  Impey  on  Sheriffa,  sees.  89-91 ;  Rex  v.  Sheriff  of  Shropshire,  9  Jur.  12; 
Hewitt  V.  Rickaby,  9  Mees.  &  W.  52;  1  Dowl.,  N.  S.,  389;  Rex  v.  Sheriff  of 
London,  1  Taunt.  489;  Rex  v.  Sheriff  of  Middlesex,  1  H.  Black.  543;  Pardee  v. 
Robertson,  6  Hill,  550;  Morland  v.  Leigh,  1  Stark.  388. 

^  Edmonds  v.  W^atson,  7  Taunt.  5;  2  Mar.sh.  330;  France  v.  Clarkson,  2  Dowl. 
P.  C.  532;  Richardson  v.  Trundle,  8  Com.  B.,  N.  S.,  447;  7  Jur.,  N.  S.,  28;  29 
L.  J.  Com.  P.  310.  For  a  case  involving  the  right  of  a  defendant  to  compel 
the  return  of  a  ca.  m.,  see  Williams  u.  Webb,  2  Dowl.,  N.  S.,  904;  5  Scott  N.  R. 
901;  7  Jur.  155. 

'  Wilson  V.  Wright,  9  How.  Pr.  459;  4  Wait's  Pr.  25, 

*  Van  Tassel  v.  Van  Tassel,  31  Barb.  439;  People  v.  Brown,  6  Cow.  41,  over- 
ruling People  V.  Waters,  1  Johns.  Cas.  137. 

*  People  V.  Gilliland,  7  Johns.  555. 
«  Siiindler  v.  Blunt,  1  Sandf.  683. 

'  People  V.  Everest,  4  Hill,  71. 


§368  OF  RETURNING  EXECUTIONS.  12H 

execution  delivered  to  him  for  service.  This  duty  was, 
as  we  have  shown  in  the  preceding  section,  enforced  by- 
attachment.  The  remedy  by  attachment  was  deemed 
so  adequate  that,  in  England,  no  other  seems  to  have 
been  allowed  to  the  plaintiff',  and  he  was  denied  the 
right  to  sue  for  and  recover  damages  for  the  non -return 
of  his  writ.^  Hence,  in  some  of  the  United  States, 
decisions  have  been  made  affirming  that  the  plaintiff 
could  sustain  no  action  against  the  officer  until  he  had 
exhausted  his  remedy  by  attachment,  or  had  at  least 
taken  some  steps  tending  to  compel  the  making  of  the 
return.^  But  this  view  is  certainly  not  in  accord  with 
the  great  majority  of  the  American  decisions  on  the 
subject.  The  duty  of  the  officer  is  to  return  the  writ 
at  a  particular  time,  Vi'hether  ruled  to  do  so  or  not. 
The  fact  that  the  plaintiff'  had  made  some  ineff'ectual 
attempt  to  compel  the  discharge  of  the  officer's  duty 
would  tend  to  show  intentional  neglect,  and  make  the 
conduct  of  tiie  officer  appear  more  inexcusable  than  if 
no  such  attempt  had  .been  made.  But  certainly  the 
absence  of  the  attempted  coercion  on  the  part  of  the 
plaintiff'  ought  not  to  justify  the  omission  of  an  un- 
mistakable duty  on  the  part  of  the  officer.  The  fact 
that  the  writ  came  to  the  officer's  hands  but  a  short 
time  before  the  return  day  does  not  relieve  him  from 
the  duty  of  returning  it,  nor  from  the  penalties  imposed 
by  law  for  not  making  a  return.* 

In  the  United  States,  many  statutes  have  been 
enacted  for  the  purpose  of  giving  ample,  and  in  most 
cases  summary  and  punitive,  redress  against  officers 

•  Pardee  v.  Robertson,  6  Hill,  550;  Commonwealth  v.  McCoy,  8  Watts,  153; 
34  Am.  Dec.  44.'i,  and  the  authorities  there  cited. 

2  Commonwealth  v.  Magee,  8  Pa.  St.  240;  49  Am.  Dec.  509. 
'  Chaffin  V.  Stuart,  1  Baxt.  296. 
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neglecting  or  refusing  to  return  final  process.  Inde- 
pendent of  these  statutory  provisions,  the  right  of  a 
plaintiff  to  maintain  an  action  against  an  oflScer  and 
his  sureties,  for  a  failure  to  make  a  return,  has  been 
generally  conceded.^  The  misconduct  of  the  officer 
may  have,  in  fact,  occasioned  no  injury  to  the  plaintiff; 
but  the  latter  is,  nevertheless,  entitled  to  recover  at 
least  nominal  damages  in  all  cases  where  the  ofiicer 
does  not  show  a  valid  excuse  for  not  making  his 
return.^  An  officer  may  successfully  defend  an  action 
against  him  for  not  returning  an  execution,  by  showing 
that  the  nonreturn  resulted  from  the  act  or  instruc- 
tions of  the  plaintiff,^  or  was  ratified  or  waived  by  him,* 
or  that  the  writ  or  the  judgment  on  which  it  issued 
was  void.^  But  it  is  no  defense  that  the  writ  was 
irregular,  where  the  irregularity  is  not  such  as  to  ren- 
der it  void.^  That  the  execution  was  returned  in  a 
few  days  after  the  proper  time  ia  no  defense.^  The 
officer  may  have  no  perfect  defense  to  the  action,  and 
yet  various  facts  may  be  given  in  evidence,  for  the 
purpose  of  mitigating  the  damages.     It  was  at  one 

'  Hawkins  v.  Commonwealth,  1  T.  B.  Mon.  144;  White  v.  Wilcox,  1  Conn. 
347;  Burk  v.  Campbell,  15  Johns.  456;  McGregor  «.  Brown,  5  Pick.  170;  Keith 
V.  Commonwealth,  5  J.  J.  Marsh.  359;  Roland  v.  Bentley,  4  Hen.  &  M.  461 ; 
Runlett  V.  Edll,  5  N.  H.  433. 

2  Laflin  v.  Willard,  16  Pick.  64;  26  Am.  Dec.  629;  Governor  v.  Baker,  14 
Ala.  652;  Kidder  v.  Baker,  18  Vt.  454;  Goodnow  v.  Willard,  5  Met.  517. 

"  Robertson  v.  Coker,  1 1  Ala.  466;  Kennedy  v.  Smith,  7  Yerg.  472;  Robin- 
son V.  Harrison,  7  Humph.  189;  Granberry  v.  Crosby,  7  Heisk.  579;  Shannon 
■V.  Clark,  3  Dana,  152;  Norris  v.  State,  22  Ark.  524. 

*  McKinley  v.  Tuttle,  6  Lans.  214. 

^Shutou.  McRae,  9  Ala.  931;  Hill «.  Wait,  5  Vt.  124;  Grahams.  Chand- 
ler, 15  Ala.  342;  Boweu  v.  Jones,  13  Ired.  25;  55  Am.  Deo.  426. 

^  McRae  v.  Colclough,  2  Ala.  74;  Bondurant  v.  Woods,  1  Ala.  543.  That  the 
judgment  was  paid  has  been  held  to  be  a  sufficient  excuse  for  not  returning  a 
writ.     Evans  v.  Boggs,  2  Watts  &  S.  229. 

'  lirookfield  r.  Remsen,  1  Abb.  App.  210;  4  Tr.  App.  278;  Peck  v.  Hurl- 
burt,  46.  Barb.  550. 
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time  held  in  New  York  that  the  officer  might,  in  miti- 
gation of  damages,  show  that  the  defendant  was  still 
solvent,  and  that  the  plaintiff  might,  by  taking  out  a 
new  writ,  collect  the  full  amount  of  his  debt.^  If  this 
defense  is  permissible,  it  may  be  pleaded  to  each  of 
several  consecutive  writs,  and  the  plaintiff  thus  kept 
out  of  his  money  for  an  interminable  period.  But  the 
better  opinion  is,  that  an  officer  who  fails  to  return  an 
execution  becomes,  in  the  absence  of  statutory  pro- 
visions to  the  contrary,  at  once^  prima  facie  liable  to 
the  plaintiff  for  the  full  amount  collectible  under  the 
writ;^  and  that  he  can  diminish  the  amount  of  his 
liability,  not  by  showing  that  the  writ  can  still  be  exe- 
cuted, but  only  by  proving  that,  from  the  insolvency 
of  the  defendant,  or  from  some  other  sufficient  cause, 
the  writ  could  not  be  satisfied,  and  therefore  that  its 
non-return  did  not  damage  the  plaintiff  to  the  amount 
of  the  writ.*  In  lowa^  the  statute  does  not,  in  direct 
terms,  provide  that  an  officer  shall  be  liable  to  an 
action  for  the  mere  failure  to  return  a  writ.  Hence 
the  courts  of  that  state  have  concluded  that  the 
mere  failure  to  return  is  not  of  itself  a  cause  of  ac- 
tion. Some  detriment  must  have  resulted  therefrom. 
It  must  appear  that  the  plaintiff  was  either  pre- 
vented or  delayed  in  the  collection  of  his  debt.^  In 
Nebraska,   notwithstanding  the  statute  declares  that 

^  Stevens  v.  Eowe,  3  Denio,  327,  overruled  in  Ledyardu.  Jones,  7  N.  Y.  550. 
2  Chaffin  V.  Crutoher,  2  Sneed,  360. 

'  Roth  V.  Duvall,  1  Idaho,  167;  People  v.  Roper,  4  Scam.  560;  People  v. 
Nichols,  4  Scam.  860. 

*  Bank  of  Rome  v.  Curtiss,  1  Hill,  275;  Pardee  v.  Robertson,  6  Hill,  550; 
Weld  '0.  Bartlett,  10  Mass.  470;  Ledyard  v.  Jones,  7  N.  Y.  550;  Swezey  v. 
Lott,  21  N.  Y.  481;  78  Am.  Dec.  160;  BrooUfield  v.  Eemsen,  1  Abb.  App. 
210;  4  Tr.  App.  278;  Taylor  v.  Hancock,  19  La.  Ann.  466;  Bowman  v.  Cor- 
uell,  39  Barb.  69;  People  v.  Lott,  21  Barb.  130. 

*  Musser  v.  Maynard,  55  Iowa,  197. 
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when  an  officer  refuses  or  neglects  to  return  an  execu- 
tion he  "shall,  on  motion  in  court,  be  amerced  in  the 
amount  of  the  debt,  damages,  and  costs,  with  ten  per 
centum  thereon,"  he  is  answerable  only  for  the  actual 
damages  sustained  by  the  plaintiff.^  Such  also  seems 
to  be  the  law  in  West  Virginia,^  and  Vermont.^  For 
failure  to  return  a  venditioni  exponas,  the  liability  of 
the  officer  cannot  exceed  the  value  of  the  property 
directed  to  be  sold.*  In  many  of  the  states,  the  liabil- 
ity of  an  officer  for  not  returning  an  execution  is  fixed 
by  statutes.  These  statutes  are  very  harsh  in  their 
terms,  and  are  m  ifestly  intended  to  be  so  stringent 
that  no  officer  wik  be  tempted  to  neglect  this  official 
duty.  Some  of  them  impose  upon  the  officer  a  mere 
penalty,  while  otheio  add  to  this  penalty  the  amount 
of  the  judgment  and  costs.  Where  this  is  the  case, 
the  fact  that  the  plaintiff  has  not  been  injured  by  the 
official  neglect  can  neither  be  received  in  evidence  in 
justification,  nor  in  mitigation  of  damages.*     In  most 

'  Crooker  v.  Melick,  18  Neb.  227. 

2  Exchange  Ba^k  v.  Horner,  26  W.  Va.  442. 

8  Fletcher  v.  Bradley,  12  Vt.  22;  36  Am.  Deo.  324. 

*  Johnson  v.  Gwathney,  2  Bibb,  186. 

'  In  Alabama,  the  officer  is  liable,  by  way  of  penalty,  for  twenty  per  cent 
of  the  amount  of  the  writ.  Noble  v.  W^hetstone,  45  Ala.  361.  In  Arkansas 
and  Missouri,  he  must  pay  the  whole  sum  due  to  plaintiff.  Atkinson  v.  Heer, 
44  Ark.  174;  Norris  w.  State^  22  Ark.  524;  Milburn  v.  State,  11  Mo.  188;  47 
Am.  Deo.  148.  The  statutes  of  Kentucky  also  impose  fi  penalty  on  the  officer. 
Deposit  Bank  v.  Glenn,  1  Met.  (Ky . )  585.  He  may  defend  himself  by  show- 
ing a  reasonable  excuse,  such  as  that  the  writ  was  accidentally  mislaid  or  lost. 
Waring  i).  Thomas,  1  Litt.  254;  Shippen  ».  Curry,  3  Met.  (Ky.)  184;  Mitche- 
son  V.  Foster,  3  Met.  (Ky . )  324.  Failing  to  return  the  writ  for  thirty  days 
after  the  return  day,  or  to  show  a  sufficient  excuse  for  not  doing  so,  he  becomes 
liable  for  the  full  amount  of  the  execution,  and  thirty  per  cent  damages.  Keith 
V.  Commonwealth,  5  J.  J.  Marsh.  359;  Flourney  r.  Rubey,  5  J.  J.  Marsh.  322. 
In  Louisiana  and  New  Jersey,  officers  are  liable  for  the  full  amount  of  the  writ, 
unless  they  show  a  sufficient  excuse  for  not  returning  it.  Magee  v.  Robins,  2 
La.  Ann]  411;  Gasquet  v.  Robins,  2  La.  Ann.  407;  Webb  v.  Kemp,  2  La.  Ann. 
370;  Lay  v.  Boyce,  3  La.  Ann.  622;  James  v.  Thompson,  12  La.  Ann.  174; 
Vol.  n.  — 77 
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of  these  states,  tlie  proceedings  for  the  enforcement  of 
the  officer's  liabihty  are  of  a  summary  character.  No 
new  or  independent  action  need  be  commenced.  A 
motion  may  be  made  in  the  suit  in  which  the  execution 
issued,  and  a  judgment  obtained  therein  against  the 
officer  and  his  sureties,  for  the  penalty  prescribed  by 
statute.^ 

§  369.  Actions  for  False  Returns. — No  doubt 
officers  are  liable  for  false  returns ;  ^  arid  that,  in  the 
absence  of  statutes  providing  a  different  remedy,  this 
liability  must  be  enforced  by  a  new  suit  directed 
against  the  officer,  and  not  in  the  one  in  which  the 
writ  issued.'     The  return  must  be  false  in  point  of 

Ritter  v.  Merseles,  4  Zab.  627;  Stryker  v.  Mersells,  4  Zab.  542.  In  Ohio,  the 
officer,  for  failing  to  return  the  writ,  may  be  amerced  in  the  amount  of  the 
debt,  damages,  and  costs,  with  ten  'per  cent  added  thereto.  Seney's  Code  Civ. 
Proc,  sec.  451;  Graham  t>.  Newton,  12  Ohio,  210;  Moore  ».  McClief,  16  Ohio 
St.  50.  The  party  prosecuting  the  officer  "must  bring  himself  both  within 
the  letter  and  the  spirit  of  the  law '';  and  the  courts  seem  to  seek  for  excuses 
for  relieving  officers  from  the  harsh  provisions  of  the  statute.  Moore  v. 
MoClief,  16  Ohio  St.  50;  Duncan  v.  Drakely,  10  Ohio,  47;  Webb  v.  Anspach, 
3  Ohio  St.  522;  Conkling  v.  Parker,  10  Ohio  St.  28;  Langdon  v.  Summers,  10 
Ohio  St.  77.  In  Pennsylvania,  an  officer  "neglecting  to  make  return  of  his  exe- 
cution, on  or  before  the  return  day  thereof,  is  absolutely  fixed  for  the  debt  and 
costs,"  unless  he  can  show  sufficient  cause  for  the  delay.  Bachman  v.  Fenster- 
macher,  112  Pa.  St.  335.  In  Tennessee,  the  insolvency  of  the  defendant  does 
not  mitigate  the  damages  which  may  be  recovered  for  the  failure  to  make  due 
return  of  a  writ.  Webb  v.  Armstrong,  5  Humph.  379;  Fowler  v.  McDaniel,  6 
Heisk.  529.  If,  after  receiving  the  writ,  and  before  its  return  day,  the  officer's 
official  term,  expires,  and  he  has  made  no  levy,  he  has  in  Tennessee  no  power 
to  return  the  writ,  and  cannot  be  proceeded  against  in  a  summary  manner,  on 
account  of  its  non-returu.  Fondrin  v.  Planters'  Bank,  7  Humph.  447;  Neil  v. 
Beaumont,  3  Head,  556;  State  v.  Parchmen,  3  Head,  609. 

1  Noble  V.  Whetstone,  45  Ala.  301;  Chaffin  v.  Crutcher,  2  Sneed,  360; 
WinfieldB.  Crosby,  5  Cold.  241;  Earl  w.  Smith,  26  Tex.  522;  Bank  of  Louis- 
ville V.  Hurt,  8  Bush,  633;  Dunn  v.  Newman,  5  How.  (Miss.)  582;  Benson  v. 
Porter,  Meigs,  519;  Hand  v.  State,  5  Humph.  515;  Morehead  v.  Halliday,  1 
Smedes  &  M.  625. 

^  Tomlison  v.  Long,  8  Jones,  469;  Lemit  v.  Freeman,  7  Ired.  317;  Estabrook 
V.  Hapgood,  10  Mass.  313. 

»  Goubot  V.  De  Crouy,  2  Dowl.  P.  C.  86;  1  Car.  &  M.  772;  3  Tyrw.  906. 
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fact,  and  not  in  opinions,  or  legal  inferences  drawn 
from  correctly  stated  facts.^  The  officer  cannot  suc- 
cessfully defend  himself  by  showing  that  the  falsity  of 
his  return  was  occasioned  by  ignorance^  or  mistake,*  or 
that  a  prior  writ  in  his  hands  was  also  returned  nulla 
bona}  He  may  attack  the  judgment  on  which  the 
writ  issued,  for  the  purpose  of  showing  that  it  was 
void  ;^  and  in  England,  he  may  probably  defend  him- 
self by  showing  that  the  judgment  was  fraudulent.* 
The  plaintiflF's  cause  of  action  may  be  defeated  by  show- 
ing that  the  return  was  made  at  his  instance,  or  ap- 
proved by  him  at  a  time  when  he  was  conversant  with 
all  the  facts  of  the  case/  A  false  return  is  certainly 
more  culpable  on  the  part  of  the  officer,  and  more 
injurious  to  the  parties  to  the  suit,  than  is  the  omission 
to  make  any  return  whatever.  No  reason  exists  why 
the  liability  of  an  officer  for  a  false  return  ought  not  to 
be  at  least  as  great  as  his  liability  for  a  failure  to  make 
any  return.  Hence  we  think  that  the  principles  main- 
tained by  the  authorities  cited  in  the  preceding  section, 
determining  the  measure  of  damages  in  actions  for 
neglect  to  return  writs,  ought  to  be  applied  to  actions  for 
false  returns.  The  decisions  concerning  the  measure 
of  damages  in  proceedings  for  false  returns  are  so  infre- 
quent that  no  general  rule  can  yet  be  regarded  as  well 
established.  In  Indiana,  an  officer  was  not  permitted 
to  show  that  the  defendant  was  insolvent,  and  that, 
therefore,  no  damages  could  have  accrued  to  plaintiff 

'  Lemit  v.  Mooring,  8  Irrid.  312. 

^  Houser  v.  Hampton,  7  Ired.  333. 

'  Clarke  v.  Gary,  11  Ala.  98;  Albright  v.  Tapscott,  8  Jones,  473. 

•  Towne  v.  Crowder,  2  Car.  &  P.  355. 

*  Tyler  v.  Duke  of  Leeds,  2  Stark.  218;  McDonald  v.  Bunu,  3  Denio,  45, 
«  Penn  v.  Soholey,  5  Esp.  243;  Harrod  v.  Benton,  8  Barn.  &  0.  217. 

'  Hayes  v.  Lusby,  6  Har.  &  J.  485;  Stuart  v.  W^hitaker,  2  Car.  &  P.  100. 


§369  OP  RBTTJRNING  EXECUTIONS.  1220 

through  the  false  return.^  In  Missouri,  an  officer  who 
makes  a  false  return  is  also  answerable  for  the  whole 
amount  of  money  in  the  writ  specified,  "  regardless  of 
the  real  extent  of  the  injury  occasioned  by  such  false 
return";  and  he  is  not  relieved  from  such  liability  by 
amending  his  return,  and  thereby  purging  it  of  its 
falsehood.^  But  in  Maine  and  in  England,  the  party 
injured  must  show  the  extent  of  his  injury,  and  no 
damages  are  awarded  beyond  what  the  plaintiff  can 
prove  that  he  has  sustained.^  If  a  return  is  made  of 
■fieri  fed  as  to  part,  and  nulla  bona  as  to  the  residue,  a 
plaintiff  who  accepts  the  amount  collected  is  not  there- 
by estopped  from  maintaining  an  action  based  on  the 
hypothesis  that  the  nulla  bona  part  of  the  return  is 
false,* 

1  Stevens  v.  Beckes,  3  Blackf.  88. 

2  State  V.  Case,  77  Mo.  247. 

'  Levy  V.  Hale,  29  L.  J.  C.  P.  127;  1  L.  T.,  N.  S.,  132;  Wylie  v.  Birch,  3 
Gale  &  D.  629;  4  Q.  B.  566;  12  L.  J.  Q.  B.  260;  Nash  v.  Whitney,  39  Me.  341; 
Norton  v.  Valentine,  15  Me.  36. 

*  Holmes  v.  Clifton,  10  Ad.  &  E.  673;  4  Perry  &  D.  112;'2  Perry  &  D.  556. 
But  see  Benyon  v.  Garratt,  1  Car.  &  P.  154,  where  it  was  held  that  a  plaintiff, 
accepting  the  amount  collected,  after  being  warned  that  his  action  would  be 
treated  as  a  ratification  of  the  return,  was  adjudged  to  be  estopped  from  prose- 
,  cuting  his  action.  In  some  of  the  states,  penalties  for  false  returns,  and  the 
mode  of  enforcing  such  penalties,  are  prescribed  by  statute.  Huffaker  v.  Greer, 
1  Cold.  160. 
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CHAPTER    XXVII. 

PROCEEDINGS  UNDER  ELEGITS. 

§  370.     Of  proceedings  under  elegit. 

§  371.     Of  the  effect  of  proceedings  under  elegit. 

§  370.  Of  Proceedings  by  Elegit. — Since  the  thir- 
teenth year  of  the  reign  of  Edward  the  First,  the  usual 
methcfd,  in  England,  of  obtaining  satisfaction  out  of  the 
lands  of  defendants,  has  been  by  proceedings  taken 
under  the  writ  of  elegit.  This  writ  is,  however,  almost 
unknown  in  the  United  States.  "It  has  been  employed 
in  Virginia  more  frequently  than  elsewhere,  but  has 
been  recently  abolished  by  the  code  of  that  state.^  So 
far  as  we  can  ascertain,  it  is  now  nowhere  authorized  in 
this  country,  save  in  the  states  of  Florida  and  Dela- 
ware, and  is  even  there  used  only  for  special  purposes 
and  to  a  limited  extent.  In  the  first-named  state,  it 
may  be  issued  against  corporations.^  In  the  last- 
named  state,  it  is  authorized  only  when  it  appears  by 
inquisition  that  the  rents  and  profits  of  specified  real 
estate  will,  in  seven  years,  be  sufficient  to  satisfy  the 
plaintifi"s  judgment.^  The  fact  that  the  elegit  is  so 
nearly  unknown  to  American  jurisprudence  justifies 
us  in  giving  it  but  a  brief  notice  in  this  work.  The 
first  duty  of  a  sherifi^,  on  receiving  this  writ,  was  to 
summon  a  jury  of  twelve  men.*     This  jury,  when  im- 

'  Code  West  Virginia,  ed.  1868,  p.  668,  sec.  2;  Code  Virginia,  ed.  1873,  p. 
1175,  sec.  26. 

2  Bush's  Dig.  Stats,  of  Fla.  324,  sec.  2. 

'  Laws  of  Del.,  ed.  1874,  pp.  675,  676,  sees.  1-10. 

*  Watson's  Sheriff,  210;  Impey's  Sheriff,  145,  146;  Bingham  on  Judgments 
and  Executions,  239,  240. 
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paneled,  was  instructed  to  inquire  what  goods  and 
chattels,  excepting  oxen  and  beasts  of  the  plow,  and 
also  what  lands  and  tenements,  the  defendant  had  in  the 
bailiwick  subject  to  the  writ,  and  also  what  was  a  moiety 
of  such  lands  and  tenements.^  The  writ  must  be  for 
the  whole  judgment,  unless  a  part  has  been  satisfied.^ 
It  did  not  sanction  any  interference  with  real  estate 
until  the  personal  property  subject  to  the  writ  was  ex- 
hausted. The  jury  first  estimated  the  value  of  all  the 
defendant's  goods  and  chattels,  save  only  his  oxen  and 
beasts  of  the  plow.  For  this  purpose,  they  were 
authorized  to  visit  the  place  occupied  by  the  defendant 
and  to  inspect  his  property.  The  chattels  valued  by 
them  were  then  delivered  to  the  plaintiff  at  the  amount 
of  such  valuation.^  If  this  amount  proved  sufficient  to 
satisfy  the  writ,  no  lands  were  taken.*  If  the  amount 
proved  insufficient,  or  if  the  defendatit  had  no  chattels 
subject  to  execution,  then  the  jury  determined  what 
was  a  moiety  in  value  of  his  lands  and  tenements  in 
their  bailiwick.  The  statute  granting  the  elegit  author- 
ized the  taking  of  a  moiety  of  the  defendant's  land. 
The  term  "moiety,"  as  there  used,  was  never  con- 
strued to  sanction  the  extending  of  an  undivided  half, 
nor  as  compelling  the  taking  of  a  half  of  each  separate 
parcel.  The  jury  was  to  take  one  half  in  value,  and 
to  designate  by  metes  and  bounds  the  part  taken,"  and 

'Watson's  Sheriff,  210;  Impey's  Sheriff,  146;  Bingham  on  Judgments  and 
Executions,  239. 

2  Sherwood  v.  Clark,  15  Mees.  &  W.  764. 

"  Watson's  Sheriff,  206,  207;  Impey's  Sheriff,  144,  146. 

*  Impey's  Sheyiff,  147. 

*  Watson's  Sheriff,  211;  Impey's  Sheriff,  147;  Sparrows.  Mattersook,  Cro, 
Car.  319;  Doug.  473.  But  it  is  not  now  necessary  to  describe  by  metes  and 
bounds.  A  description  which  is  sufficient  in  a  conveyance  is  sufficient  in  a 
return  of  proceedings  under  an  ekgit.  Doe  v.  Barry,  2  Dowl.  &  L.  430;  13 
Mees.  &  W.  356;  8  Jur.  963;  14  L.  J.  Ex.  20;  Sherwood  v.  Clark,  15  Mees. 
&  W.  764. 
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also  specify  with  convenient  certainty  the  estate  of  the 
defendant  therein/  If  an  extent  is  made  of  a  house 
containing  several  rooms,  the  plaintiff  must  be  awarded 
certain  designated  rooms,  and  not  a  moiety  of  the 
whole.^  If  the  defendant  had  tjvo  manors,  the  plain- 
tiff might  be  awarded  one  of  them,  if  they  were  of  equal 
value.*  But  all  questions  about  the  proper  method  of 
setting  off  moieties  have  become  obsolete,  for  by  the 
statute  of  1  and  2  Vict.,  chap.  110,  sec.  11,  plaintiff's 
are  authorized  to  extend  the  whole  instead  of  a  part. 
If  two  elegits  issued  against  the  same  defendant  in  favor 
of  different  plaintiffs,  the  sheriff  extended  a  moiety 
under  the  writ  having  precedence,  and  a  moiety  of  the 
remaining  moiety  under  the  second  writ.*  But  if  the 
same  plaintiff  sued  out  two  elegits  under  judgments  of 
the  same  term,  he  was  entitled  to  a  moiety  under  each.^ 
After  the  inquisition  was  completed,  the  elegit  was  filed 
in  the  court  whence  it  issued,  with  a  return  thereon 
showing  the  proceedings  which  had  been  taken  under 
it." 

§  371.    Of  the  Effect  of  an  Extent  under  an  Elegit. 

— "A  return  of  lands  delivered  on  an  elegit  is  a  legal 
satisfaction  of  the  judgment,'  though  the  debtor's  in- 

'  Watson's  Sheriff,  210;  Bingham  on  Judgments  and  Executions,  240. 

''Watson's  Sheriff,  211;  Fenny  v.  Dnrant,  1  Barn.  &  Aid.  42;  Pullen  «. 
Parbeck,  Carth.  453;  12  Mod.  356. 

'  Impey's  Sheriff,  147, 150;  Watson's  Sheriff,  211;  Deun  v.  Abington,  Doug. 
473.  But  where  the  manors  are  in  different  mils,  it  is  said  that  the  plaintiff 
must  have  a  moiety  of  each.     Impey's  Sheriff,  148. 

*  Watson's  Sheriffs,  212;  Impey's  Sheriff,  150;  Bingham  on  Judgments  and 
Executions,  241 ;  Huit  v.  Coggan,  Cro.  Eliz.  483. 

'  Watson's  Sheriff,  213;  Bingham  on  Judgments  and  Executions,  241;  Attor- 
ney-General V.  Andrew,  Hardr.  23;  Morris  v.  Jones,  3  Dowl.  &  R.  603;  2  Barn. 
&  C.  24. 

•  Bingham  on  Judgments  and  Executions,  241;  Impey's  Sheriffs,  146. 

'  Hinesly  v.  Hunn,  5  Harr.  236;  Crawley  v.  Lidgent,  Cro.  Jao.  338;  Bing- 
ham on  Judgments  and  Executions,  176. 
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terest  in  the  land  and  in  its  income  is  set  off  to  the 
creditor  at  a  yearly  value,  to  continue  for  a  term  of 
years,  should  the  debtor  so  long  live ;  and  he,  having 
only  a  life  estate,  die  before  the  expiration  of  the  term 
of  years."  ^  It  was  at  one  time  insisted  that  the  mere 
award  and  acceptance  of  an  elegit  should  be  deemed 
a  satisfaction  of  the  judgment.  But  it  has  long  been 
settled  that  satisfaction  was  produced,  not  by  the 
awdrd,  but  only  by  the  return  of  lands  delivered." 
Hence  when  an  elegit  is  returned  nihil,^  or  when  it  is 
returned  partly  satisfied  by  delivery  of  chattels,  and 
nihil  as  to  the  residue,  the  plaintiff  is  entitled  to  fur- 
ther execution  against  the  property  or  the  person  of 
the  defendant.  The  sheriff  cannot  deliver  to  the  cred- 
itor actual  possession  of  the  lands  extended.*  The 
latter  must  resort  to  ejectment.^  The  creditor's  title  is 
subject  to  a  prior  equitable  mortgage.*  He  is  not 
entitled  to  rents  accruing  after  the  delivery  of  the 
elegit,  but  before  the  inquisition.''  The  creditor  must 
account  for  the  profits  of  the  lands,  and  is  said  not  to 
be  excused,  although  his  occupation  is  interrupted  by 
war.*  As  soon  as  the  debt  has  been  paid,  either  out 
of  the  rents  and  profits,  or  by  any  other  means,  the 

'  Freeman  on  Judgments,  sec.  474;'  BlumfielcVs  Case,  5  Rep.  87  a;  Pratt  v. 
Jones,  22  Vt.  341;  54  Am.  Deo.  80;  Thomas  v.  Platts,  43  N.  H.  629. 

°  Foster  v.  Jackson,  Hob.  57;  Glasscock  v.  Morgan,  1  Lev.  92;  2  Ld.  Raym. 
1451;  12  Mod.  356;  Bingham  on  Judgments  and  Executions,  176. 

=  Knowles  v.  Palmer,  Cro.  Eliz.  160. 

*'Hesse  v.  Stevenson,  1  N.  R.  133;  Bacon  v.  Peck,  1  Strange,  226;  Impey's 
Sheriff,  144. 

'  Watson's  Sheriff,  213;  Impey's  Sheriff,  148;  Bingham  on  Judgments  and 
Executions,  242.  . 

"  Whitworth  v.  Gaugain,  1  Phil.  728;  10  Jur.  531;  15  L.  J.  Ch.  433;  Legg 
V.  Mathieson,  2  Giff.  71;  6  Jur.,  N.  S.,  1010. 

'  Sharp  V.  Key,  8  Mees.  &  W.  379;  7  Dowl.  P.  C.  770. 

»  Corbet's  Case,  4  Rep.  82  b;  5  Rob.  Pr.  663. 
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debtor  is  entitled  to  be  restored  to  his  lands.'^  For 
the  purpose  of  determining  whether  this  payment  has 
been  made,  an  a,ccount  will  be  ordered  to  be  taken,^ 
During  the  continuance  of  the  estate  of  the  tenant  by 
elegit,  the  debtor's  interest  in  the  land  is  not  subject  to 
extent  under  another  writ.* 

»  Watson's  Sheriff,  214. 

2  Price  V.  Varney,  5  Dowl.  &  R.  612;  3  Barn.  &  0.  733;  Bull  v.  Faulkner,  ' 
1  De  Gex,  185;  12  Jur.  33;  17  L.  J.  Oh.  23. 

3  Carter  v.  Hughes,  2  Hurl.  &  N.  714;  27  L.  J.  C.  P.  225. 
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CHAPTER  XXVIII. 

EXTENDING  EXECUTIONS  UNDER  THE  STATUTES  OF  CONNEC- 
TICUT, MAINE,  MASSACHUSETTS,  NEW  HAMPSHIRE,  AND 
VERMONT. 

?  372.  Strict  compliance  with  the  statutes  is  required. 

§  373.  What  may  be  extended. 

§  374.  Number  and  qualifications  of  the  appraisers. 

§  37.5.  Appraisers,  how  and  by  whom  chosen. 

§  376.  Appraisers,  how  sworn. 

§  377.  Proceedings  of  the  appraisers. 

§  378.  Certificate  of  the  appraisers. 

§  379.  The  extent  must,  unless  for  good  oaluse  shown,  be  by  metes  and  bounds. 

§  380.  The  extent  on  lauds  of  co-tenants  cannot  be  by  metes  and  bounds. 

§  381.  The  extent  must  not  be  for  too  much. 

§  382.  Equities  of  redemption. 

§  383.  The  delivery  of  seisin  to  the  creditor. 

§  384.  The  oflioer's  return. 

§  385.  The  officer's  return,  what  description  of  property  is  sufficient. 

§  386.  Recording  the  writ  and  return. 

§  387.  Of  contradicting  and  supporting  the  record  of  the  extent. 

§  388.  Of  amending  the  record. 

§  389.  Redemption  from  the  extent. 

§  390.  The  time  to  which  the  extent  relates. 

§  391.  The  effect  of  the  extent. 

§  373.  Proceedings  by  Extent  must  Strictly  Ac- 
cord with  the  Statute.  —  In  all  of  the  New  England 
states  but  Rhode  Island,  lands  are  not  sold  under 
execution,  except  that  when  the  interest  of  the  defend- 
ant is  the  right  of  redeeming  mortgaged  lands,  it  may, 
in  some  of  these  states^  be  either  extended  or  sold  at 
public  auction;^  and  in  Massachusetts,  if  the  creditor 
prefers  so  to  do,  he  may  now  sell  his  debtor's  lands 
under  execution  in  all  cases.^  They  are  set  off  to  the 
creditor  in  quantities  sufficient  to  satisfy  his  writ,  at 

'  Woodward  v.  Sartwell,  129  Mass.  213. 
3  Hackett  v.  Buck,  128  Mass.  369. 
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their  value  as  fixed  by  appraisers.  We  shall  now 
treat  of  the  procedure  in  these  states  by  which  the 
title  of  the  defendant  in  execution  is  divested  from  him 
and  vested  in  the  plaintiff.  The  first  peculiarity  of 
which  we  shall  speak  is  the  strictness  of  proceeding 
exacted  under  this  system.  In  states  where  lands  are 
sold  under  execution,  purchasers  are  very  generally 
protected  from  any  ill  consequences  arising  from  errors 
or  omissions  in  the  proceedincjs.  The  various  acts 
which  the  sheriff  is  required  by  law  to  perform  are 
not  regarded  as  indispensable  to  the  validity  of  his 
sale.  He  is  responsible,  in  his  official  capacity,  to 
parties  injured  by  his  errors  oV  omissions.  But  the 
purchaser  is  not  ordinarily  prejudiced  thereby.  Under 
the  system  of  extending  lands  under  execution  in  the 
New  England  states,  the  rule  is  the  reverse.  Every 
requirement  of  the  statute  is  regarded  as  indispensable. 
Presumptions  in  favor  of  the  regularity  of  the  proceed- 
ings are  not  indulged.  All  the  various  requirements 
of  the  statute  must  affirmatively  appear  to  have  been 
complied  with,  or  the  proceedings  are  ineffectual,  and 
the  creditor  derives  no  title  whatever.^  This  makes 
it  of  special  importance  that  all  the  various  require- 
ments of  the  statute  should  be  understood  and  remem- 
bered. The  extent  must  always  be  made  in  the  name 
of  the  plaintiff.  If  made  in  the  name  of  any  other 
person,  it  is  void,  although  he  is  in  equity  entitled  to  all 
the  fruits  of  the  judgment.^     In  Connecticut,  it  seems 

'  Metcalf  V.  Gillet,  5  Conn.  403;  Pierce  v.  Strickland,  26  Me.  277;  Hobart 
V.  Friabie,  5  Conn.  595;  Fitch  v.  Smith,  9  Conn.  45;  Mitchell  v.  Kirtland,  7 
Conn.  231;  Leonard  v.  Bryant,  2  Cush.  32;  Jewett  v.  Whitney,  51  Me.  233; 
Coe  V.  Wiokham,  33  Conn.  389;  Eddy  v.  Knap,  2  Masa.  154;  Ruaaell  v.  Dyer, 
40  N.  H.  173;  Glidden  v.  Philbrick,  56  *Ie.  222;  EUiaon  v.  Wilson,  36  Vt.  60; 
Chenery  v.  Stevens,  97  Mass.  77;  Pickering  v.  Reynolds,  111  Mass.  83;  Ben- 
son V.  Smith,  42  Me.  414;  66  Am.  Dec.  285. 

2  MyrjoU  v.  Violett,  55  Me.  108. 
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now  to  be  settled  that  an  extent  is  not  valid  unless  it 
is  shown  by  the  record  that  the  officer  did  not  levy  on 
the  real  estate  until  after  he  had  first  made  due  and 
unavailing  inquiry  for  personal  property.^ 

§  373.  What  may  be  Extended. — We  have,  in  a 
preceding  chapter,  considered  the  question,  What  real 
estate  is  subject  to  execution  ?  Most  of  what  was  there 
said  is  applicable  to  an  extent  under  the  statutes  of 
the  New  England  states.  In  each  of  these  states,  the 
statute  attempts  to  designate,  with  more  or  less  par- 
ticularity, the  interests  which  may  be  taken.  In  Con- 
necticut, the  officer  may,  "by  the  direction  of  the 
creditor  or  his  attorney,  levy  on  the  lands,  tenements, 
or  real  estate  of  the  debtor,  holden  in  his  own  right."  ^ 
This  statute  has  been  held  to  authorize  an  extent  upon 
an  estate  for  999  years,^  an  estate  for  life,*  and  an 
equity  of  redemption.*  A  levy  upon  an  equity  of 
redemption  must  purport  to  be  such,  and  not  assume 
to  be  a  levy  upon  an  unencumbered  estate.*  The  right 
of  a  widow  to  have  dower  assigned  to  hei"  out  of  the 
lands  of  her  deceased  husband  cannot  be  taken  under 
an  extent.''  In  Maine,  "real  estate  attachable,  includ- 
ing the  right  to  cut  timber  and  grass,  may  be  taken  to 
satisfy  an  execution."^  "Estates-tail  are  to  be  taken, 
appraised,  and  held  as  estates  in  fee-simple."*     Provis- 

1  Bottsford  V.  Beers,  11  Conn.  369;  Coe  v.  Wickham,  33  Conn.  389.  Contra, 
Spencer  v.  Champion,  13  Conn.  11;  Eastman  v.  Curtis,  4  Vt.  616. 

2  Gen.  Stats.  Conn.,  1866,  p.  56,  sec.  251. 
'  Munn  V.  Carrington,  2  Root,  15. 

•  Wheeler  v.  Gorham,  2  Root,  329. 
'  Brown  v.  Puntlerson,  1  Day,  93. 

*  Scripture  v.  Johnson,  3  Conn.  211. 

'  Mason  v.  Allen,  5  Me.  479;  Goocli  v.  Atkins,  1.4  Mass.  322. 
8  Rev.  Stats.  Me.,  187-1,  p.  570,  see.  1. 
»  Rev.  Stats.  Me.,  1871,  p.  571,  sec.  8. 
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ion  Is  made  for  levies  on  estates  for  life,^  estates  under 
lease,^  lands  fraudulently  conveyed/  and  on  lands  mort- 
gaged.* Real  estate  which  never  stood  in  the  debtor's 
name,  but  which  he  has  purchased,  and  with  intent  to 
defraud  his  creditors  has  had  conveyed  to  another,  to 
be  held  for  him,  cannot  he  reached  without  calling  in 
aid  the  powers  of  courts  of  equity.^  A  husband's  in- 
terest in  the  lands  of  his  wife  may  be  taken.*  Neither 
the  estate  of  a  mortgagee,'^  the  right  of  a  grantor  to  re- 
enter for  breach  of  a  covenant,*  nor  the  interest  of  a 
creditor  under  an  extent,  before  the  time  for  redemp- 
tion has  expired,*  can  be  taken.  Lands  of  which  the 
defendant  is  disseised  are  liable  to  be  extended  on  an 
execution  against  him.^"  In  Massachusetts,  "all  lands 
of  the  debtor  in  possession,  remainder,  or  reversion,  all 
his  rights  of  entry  into  lands  and  of  redeeming  mort- 
gaged lands,  and  all  lands  and  rights  above  described 
fraudulently  conveyed  by  him,  to  defeat,  delay,  or  de- 
fraud his  creditors,  or  purchased,  or  directly  or  indi- 
rectly paid  for  by  him,  the  record  title  to  which  is 
retained  by  the  vendor,  or  is  conveyed  to  a  third  person 
with  intent  to  defeat,  delay,  or  defraud  the  creditors  of 
the  debtor,  or  in  a  trust  for  him,  express  or  implied, 
whereby  he  is  entitled  to  a  present  conveyance,  may 
be  taken  on  execution  for  his  debts,""  except  when  held 

1  Rev.  Stata.  Me.,  1871,  p.  572,  sec.  10. 

2  Rev.  Stats.  Me.,  1871,  p.  572,  sec.  11. 

3  Rev.  Stata.  Me.,  1871,  p.  572,  sec.  13;  Hall  v.  Sands,  52  Me.  355. 

*  Rev.  Stats.  Me.,  1871,  p.  575,  sec.  27. 

*  Dockray  v.  Mason,  48  Me.  178. 

6  MoKeen  v.  Gammon,  33  Me.  187. 

'  Coombs  V.  Warren,  34  Me.  89;  Randall  v.  Famham,  36  Me.  86;  McLaugh- 
lin ? .  Shepherd,  32  Me.  143;  52  Am.  Dec.  646. 

8  Bangor  v.  Warren,  34  Me.  324;  56  Am.  Dec.  657. 

»  Kidder  v.  Oroutt,  40  Me.  589. 
"  Woodman  v.  Bodfish,  25  Me.  317. 
"  Gen.  Stats.  Mass.,  1860,  p.  516,  sec.  1. 
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as  a  homestead.  "  Estates-tail,  which  could  be  lawfully 
barred  by  the  person  entitled  thereto,  may  be  taken  on 
execution,  in  the  same  manner  as  estates  in  fee-simple."^ 
Under  a  judgment  against  the  estate  of  a  deceased 
person,  the  lands  of  the  deceased,  may  be  taken,^ 
although  they  are  not  included  in  the  inventory.'  If, 
however,  the  judguient  is  against  an  executor  de  son 
tort,  no  extent  on  the  land  of  the  deceased  is  author- 
ized.* Reversions  and  remainders  may  be  taken,  and 
seisin  given  to  the  creditor.*  A  remainder  in  tail  can- 
not be  taken  during  the  life  of  the  tenant  of  the  estate 
in  possession.*  A  building  so  erected  that  it  is  not  a 
part  of  the  realty  cannot  be  taken  under  an  extent.' 
A  tenancy  by  curtesy  was  formerly  subject  to  extent,^ 
but  now  the  rule  is  otherwise,  because  the  wife,  by  her 
conveyance,  can  at  any  time  terminate  the  estate.' 
An  estate  defeasible  on  some  future  contingency,^"  and 
also  lands  purchased  by  a  husband,  and  conveyed  to  his 
wife  to  defraud  creditors,^^  may  be  extended.  By  the 
provisions  of  the  statutes  of  New  Hampshire,  "  all  real 
estate,  except  the  homestead  right,  may  be  taken  on 

»  Gen.  Stata.  Maas.,  1860,  p.  517,  sec.  2. 

2  Gore  V.  Brazier,  3  Mass.  523;  3  Am.  Dee.  182;  Wyman  v.  Bridget!,  4  Mass. 
150;  Drinkwater  v.  Drinkwater,  4  Mass.  353;  Dix  v.  Cobb,  4  Mass.  512;  Rams- 
dell  V.  Creasy,  10  Mass.  170. 

s  Prescott  V.  Tarbell,  1  Mass.  204. 

»  Mitchell  V.  Lunt,  4  Mass.  654. 

*  Penniman  v.  Hollis,  13  Mass.  432;  Williams  v.  Armory,  14  Mass.  20;  At- 
kins V.  Bean,  14  Mafis.  404. 

•"  Holland  v.  Cruft,  3  Gray,  162. 

'  Maroy  v.  Darling,  8  Pick.  283. 

«  Mech.  Bank  v.  Williams,  17  Pick.  438;  Gardner  v.  Hooper,  3  Gray,  398. 

'  Staples  V.  Brown,  13  Allen,  64. 
"  Phillips  V.  Rogers,  12  Met.  405. 

"  Clark  V.  Chamberlain,  13  Allen,  257.  With  reference  to  extents  of  equi- 
table titles,  see  Northampton  Bauk  ».  Whiting,  12  Maas.  404;  Buasell».  Lewis, 
2  Pick.  508;  Gunn  v.  Butler,  18  Pick.  248. 
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execution."'  Special  provision  is  made  for  proceedings 
when  the  debtor  is  seised  "  of  a  rent,  or  of  the  income 
of  any  real  estate,"^  or  of  an  equity  of  redemption  in 
mortgaged  premises.^  In  this  state,  it  has  been  held 
that  an  estate  for  years  may  be  set  off  under  an  extent.* 
In  Vermont,  "  all  houses,  lands,  and  tenements  belong- 
ing to  any  person  in  his  own  right  in  fee,  or  for  his 
own  life,  or  the  life  of  another,  paying  no  rents  for  the 
same,  or  for  years,  or  an  unlimited  time,  paying  rents 
for  the  same,  and  all  rights  in  equity  of  redeeming 
lands  mortgaged,  or  in  reversion  or  remainder,  shall 
stand  charged  with  all  the  just  debts  and  demands  ow- 
ing by  such  person,  and  shall  be  liable  to  be  taken  in 
execution  for  the  same."'  An  extent  may  be  made 
on  the  lands  of  a  married  woman,®  on  the  interest  of  an 
heir  before  distribution  of  his  ancestor's  estate,'  on  the 
interest  of  a  person  for  whose  benefit  a  bond  for  a  deed 
has  been  taken  in  the  name  of  another,^  and  on  the 
estate  of  a  tenant  by  curtesy.*  An  extent  cannot  be 
made  on  a  "  meeting-house," '"  nor  on  the  estate  of  one 
who  has  executed  a  perpetual  lease,^'  nor  on  the  estate 
of  a  mortgagee.'^    The  creditor  cannot,  by  virtue  of  his 

1  Gen.  Stats.  N.  H.,  1867,  p.  443,  sec.  1. 

a  Gen.  Stats.  N.  H.,  18G7,  p.  444,  see.  10;  Thomas  v.  Platts,  43  N.  H.  629. 

3  Gen.  Stats.  N.  H.,  1867,  p.  446,  sees.  1-14. 

*  Adams  v.  French,  2  N.  H.  387. 

"  Gen.  Stats.  Vt.,  1862,  p.  364,  sec.  15. 

6  Fox  V.  Hatch,  14  Vt.  340;  39  Am.  Dec.  226. 

'  Hyde  v.  Barney,  17  Vt.  280;  44  Am.  Deo.  335;  Furlong  v.  Soule,  39  Me. 
122;  Procter  v.  Newhall,  17  Mass.  81. 

8  Woods  V.  Scott,  14  Vt.  518. 

'  Hyde  v.  Barney,  17  Vt.  280;  44  Am.  Dec.  335;  Mattocks  v.  Steams,  9  Vt. 
326. 

'"  Bigelow  V.  Congregational  Society,  11  Vt.  283. 

^'  Paine  v.  Webster,  1  Vt.  101. 

''^  Barrett  v.  Sargeant,  18  Vt.  365;  Blanchard  v.  Colbum,  16  Mass.  345;  Ea- 
ton V.  Whiting,  3  Pick.  484;  Marsh  v.  Austin,  1  AUen,  235.  Contra,  Wilkin- 
son V.  Lathrop,  Brayt.  163. 
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extent,  acquire  a  greater  estate  than  that  held  by  the 
debtor.  Hence,  if  the  debtor  is  a  mere  trustee,  or 
otherwise  holds  the  title  in  his  name  for  the  benefit  of 
another,  the  extent  cannot  prejudice  the  rights  of  the 
cestui  que  use,  unless  made  under  such  circumstances 
that  the  creditor  is  entitled  to  be  treated  as  a  pur- 
chaser in  good  faith  without  notice.^ 

§  374.  Number  and  Qualifications  of  the  Ap- 
praisers.—  The  first  act  which  it  is  necessary  to  per- 
form is  to  secure  the  appointment  of  competent  ap- 
praisers. The  number  to  be  chosen  is  three,  being  the 
same  in  each  of  the  states.  Each  appraiser  must  pos- 
sess the  qualifications  prescribed  by  statute.  Even  the 
consent  of  the  parties  cannot  vary  this  rule,  nor  give 
validity  to  an  extent  made  in  violation  of  it.  "It  would 
seem  reasonable,  if  both  creditor  and  debtor  should 
agree  upon  appraisers  from  a  different  town,  that  this 
should  be  suflScient;  but  it  was  correctly  adjudged,  in 
Chapman  v.  Griffin,  1  Root,  196,  agreeably  to  former 
decisions,  that  no  title  was  acquired  by  the  levy  of  an 
execution  upon  land,  the  same  having  been  appraised 
by  persons  agreed  on  by  the  creditor  and  debtor,  one 
of  whom  did  not  belong  to  the  town  where  the  land 
lay.  And  the  determination  was  made  on  this  invinci- 
ble reason :  '  That  the  statute  is  express  that  the  land 
shall  be  appraised  by  freeholders  of  the  same  town; 
and  the  agreement  of  the  parties  cannot  alter  the  law.'"^ 
In  some  of  the  states  the  appraisers  must  be  residents 

»  Haokett  v.  Callender,  32  Vt.  97;  Bancroft  r.  Consen,  13  Allen,  50;  East- 
man V.  Fletcher,  45  Me.  302;  Carter  v.  Porter,  55  Me.  337;  Warren  v.  Ireland, 
29  Me.  62. 

2  Metcalf  V.  Gillet,  5  Conn.  403;  Mitchell  v.  Kirtlaud,  7  Conn.  229;  Chap- 
man V.  Griffin,  1  Root,  198.  Contra:  Ohessborough  v.  Clark,  1  Root,  141;  Cut- 
ting V.  Rockwood,  2  Pick.  443. 
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of  the  town,^  and  in  others  of  the  county,^  in  which  the 
land  to  be  appraised  is  situated.  A  failure  in  respect 
to  this  qualification  is  fatal  to  the  title.  The  appraisers 
ought  to  be  impartial.  Some  of  the  statutes  require 
the  appraisers  to  be  "disinterested";^  others  require 
them  to  be  "discreet  and  disinterested";*  and  others 
to  be  "indifferent  freeholders. "f  In  Vermont  it  was 
determined  that  a  return  that  the  appraisers  were  good 
and  lawful  freeholders  imports'  that  they  were  disin- 
terested.^ In  the  majority  of  the  instances  in  which 
it  has  been  claimed  that  the  appraisers  were  disqualified, 
the  alleged  disqualification  consisted  in  the  relationship 
of  the  appraisers  to  one  of  the  parties  to  the  suit.  In 
Maine  it  is  settled  that  all  persons  within  the  sixth  de- 
gree of  consanguinity  to  the  parties  to  the  action  are 
not  competent  to  act  as  appraisers.'  In  New  Hamp- 
shire relationship  by  affinity  does  not  disqualify.^  This 
rule  does  not  prevail  in  the  other  states.  In  Connec- 
ticut, a  nephew  by  marriage^  and  an  uncle  by  marriage^" 
are  both  disqualified.  In  the  same  state  an  appraiser 
was  adjudged  to  be  disqualified  because  his  wife  was 
the  mother  of  the  creditor's  wife.^^     An  appraisement 

'  Chapman  v.  Gri£Bn,  1  Root,  196;  Mather  v.  Chapman,  6  Conn.  54. 

2  Rix  V.  Johnson,  5  N.  H.  520;  22  Am.  Dec.  472;  Libbey  v.  Copp,  3  N.  H. 
45;  Simpson  ij.  Coe,  3  N.  H.  85;  Niokersou  v.  Whittier,  20  Me.  223.  See  Wood- 
man V.  Smith,  37  Me.  21. 

'  Pierce  v.  Strickland,  26  Me.  277;  Groyer  v.  Howard,  31  Me.  546;  McKeen 
V.  Gammon,  33  Me.  187. 

*  Gen.  Stats.  N.  H.  444;  Glidden  v.  Philbrick,  56  Me.  222;  Rollins  v. 
Mooers,  25  Me.  192;  Bradley  v.  Baasett,  2  Cush.  417;  Rnsss;.  Gilman,  16  Me.  209. 

'  Gen.  Stats.  Conn.,  p.  56. 

«  Day  V.  Roberts,  8  Vt.  413. 

'  McKeen  v.  Gammon,  33  Me.  187. 

8  Baker  v.  Davis,  19  N.  H.  325. 

9  Foot  V.  Hills,  1  Conn.  295. 

"  Tweedy  v.  Pickett,  1  Day,  109. 

*'  Johnson  v.  Huntington,  13  Conn.  47.     The  brother-in-law  of  the  officer 
may  act  as  an  appraiser.     Brown  v.  Washington,  110  Mass.  529. 
Vol.  II.— 78 
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allowed  for  any  offset  existing  at  the  time  of  his  dis- 
closure, though  not  due  at  the  service  of  the  writ,  pro- 
vided it  is  the  fruit  of  some  obligation  or  liability  in 
being  anterior  to  the  service  of  the  writ.  In  Alabama,^ 
Arkansas,^  Delaware,^  Maine,*  Connecticut,^  and  Penn- 
sylvania,* and  also  in  some  of  the  federal  courts,'^  the 
rule  is  imperative  that  the  offset  must  be  due  when  the 
garnishment  is  served.  The  rule  that  the  garnishee 
can  assert  all  offsets  which  he  could  have  asserted  in  a 
suit  brought  against  him  by  the  defendant,  is  not  more 
universally  respected  than  is  the  other  rule,  that  all 
offsets  which  could  not  be  asserted  in  an  action  brought 
by  the  defendant  are  not  available  against  proceedings 
by  garnishment.*  It  must  be  remembered  that  the 
garnishee's  right  to  avail  himself  of  a  set-off  is  confined 
to  cases  where  he  is  sought  to  be  charged  for  a  debt 
due  from  him  to  the  defendant.  If  he  has  property 
belonging  to  the  defendant,  the  fact  that  the  latter  is 
indebted  to  him  can  constitute  no  defense  to  an  action 
brought  for  the  recovery  of  such  property,  and  hence 
it  can  neither  be  a  defense  nor  a  set-oft'  to  proceedings 
seeking  to  reach  the  same  property  by  garnishment.' 
If,  however,  the  garnishee  has  a  lien  on  the  property, 
he  cannot  be  deprived  of  the  benefit  of  such  lien  by 

>  Self  V.  Kirkland,  24  Ala.  275. 

2  Field  V.  Watkina,  5  Ark.  672;  Watkins  v.  Field,  6  Ark.  391. 

3  Edwarda  v.  Delaplaine,  2  Harr.  (Del.)  322. 

*  Ingalls  V.  Dennett,  6  Me.  79. 

^  Parsons  v.  Root,  41  Conn.  161. 

«  Pennell  v.  Grubb,  13  Pa.  St.  552. 

7  Taylor  v.  Gardner,  2  Wash.  C.  C.  488. 

*  Thomas  v.  Hopper,  5  Ala.  442;  Gray  v.  Badgett,  5  Ark.  16;  Blanohard  v. 
Cole,  8  La.  160;  Wells  v.  Maoe,  17  Vt.  503;  Noroross  v.  Benton,  38  Pa.  St. 
217.  Hence  it  is  said  that  an  equitable  o&et  cannot  be  allowed  in  a  court  of 
law.  Loftin  v.  Shaokleford,  17  Ala.  455.  Nor  the  garnishee's  liability  as 
surety.     Young  v.  Linton,  6  Rich.  275;  Martin  v.  Solomons,  10  Rioh.  533. 

»  Allen  V.  Hall,  5  Met.  263. 
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proceedings  in  garnishment.^     The  onzts  of  establishing 
his  alleged  offsets  rests  upon  the  garnishee.^ 

§  418.  The  Examination  and  tlie  Order  thereon 
Made. — When  the  examination  has  been  completed, 
by  taking  the  answers  of  the  persons  summoned,  and  of 
such  witnesses  as  may  have  been  called  by  the  parties, 
if  it  clearly  appears  that  the  garnishee  did  not  have 
any  property  of  the  defendant,  and  was  not  indebted 
to  him,  he  ought  to  be  discharged.  If,  on  the  other 
hand,  it  appears  that  the  garnishee  had  the  property  of 
the  defendant,  or  was  indebted  to  him,  then  the  judge 
may  order  such  property,  if  not  exempt  from  exe- 
cution, to  be  applied  toward  the  satisfaction  of  the 
judgment.  But  if  it  appears  that  the  person  or  cor- 
poration alleged  to  have  property  of  the  defendant,  or 
to  be  indebted  to  him,  claims  an  interest  in  the  prop- 
erty adverse  to  him,  or  denies  the  debt,  the  court  or 
judge  will  not  make  any  peremptory  order  for  the 
application  of  the  property  to  the  satisfaction  of  the 
judgment.*  In  any  case  where  it  appears  doubtful 
whether  the  person  summoned  is  indebted  to  the  de- 
fendant, or  if  indebted,  whether  he  has  the  pecuniary 
ability  to  pay  the  debt,  a  peremptory  order  for  its 
payment  will  not  be  made.*  In  fact,  we  doubt  whether 
a  debt  due  from  the  garnishee  can,  against  his  objec- 

'  Drake  on  Attachment,  sec.  532;  Nathan  v.  Gilea,  5  Taunt.  558;  Kirkman 
V.  Hamilton,  9  Mart.  297;  Nolen  v.  Crook,  5  Humph.  312;  Smith  v.  Clarke,  9 
Iowa,  241;  Curtis  v.  Norria,  8  Pick.  280;  Bank  v.  Levy,  1  McMuU.  431. 

■'  Peunell  v.  Grubb,  13  Pa.  St.  552. 

'  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368;  Edmonston  v.  McLoud,  19 
Barb.  357;  Goodyear  v.  Betts,  7  How.  Pr.  187;  Tompkins  Co.  Judge  v.  Trapp, 
21  How.  Pr.  17;  Teller  v.  Randall,  40  Barb.  242;  People  v.  Hurlburt,  5  How. 
Pr.  446;  1  Code  R.,  N.  S.,  75. 

•  Patten  v.  Connah,  13  Abb.  Pr.  418;  Alexander  v.  Richardson,  7  Robt  94; 
Sandford  v.  Moshier,  13  How.  Pr.  137;  People  v.  Hurlburt,  5  How.  Pr.  446. 
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many  instances,  it  becomes  either  impossible  or  highly- 
inconvenient  to  notify  the  defendant  of  the  levy,  and 
request  him  to  select  an  appraiser.  Where  this  is  the 
case,  the  officer  is  usually  authorized  to  dispense  witli 
the  notice.  Hence,  when  the  defendant  resides  out  of 
the  state,^  or  out  of  the  county,^  or  has  departed  for 
parts  unknown,^  or  is  a  corporation  having  no  acting 
officers,*  the  officer  need  not  give  him  any  notice.  The 
fact  excusing  the  notice  must  always  be  disclosed  by 
the  return.^  A  return  that,  "  the  debtor  being  absent," 
the  officer  selected  the  appraiser,  is  not  sufficient  to 
show  that  the  officer  was  authorized  to  make  such 
selection.*  In  Connecticut  it  was  held  that  when  a  de- 
fendant was  confined  in  a  penitentiary,  notice  could  be 
given  by  leaving  a  copy  at  the  residence  of  his  family.' 
Notice  need  not  be  given  to  the  defendant's  attorney 
who  conducted  the  suit,  unless  it  is  known  that  he  has 
been  specially  authorized  to  receive  such  notice,  and  to 
select  the  appraiser.^  The  fact  that  the  defendant  is  a 
person  for  whom,  under  the  laws  of  Connecticut,  an 
overseer  has  been  appointed,  does  not  render  him  in- 
competent to  select  an  appraiser.*     If  the  defendant 

1  Cooper  V.  Bisbee,  4  N.  H.  329;  Pendleton  v.  Button,  3  Conn.  406;  Gilman 
V.  Thompson,  11  Vt.  643;  34  Am.  Dec.  714.  For  law  of  Masaachusetts  in 
reference  to  appointing  appraisers  for  absentees,  see  Eandall  o.  Wyman,  16 
Gray,  334. 

^  Dodge  V.  Earnsworth,  19  Me.  278;  Buck  v.  Handy,  6  Greenl.  162:  Ho^e 
V.  Reed,  12  Me.  515. 

"  Parriah,  v  Harriman,  3  N.  H.  317;  Galusha  v.  Sinclear,  3  Vt.  394;  Dodge 
u.  Prince,  4  Vt.  191. 

*  Spencer  v.  Champion,  9  Conn.  543. 

'  Niokeraon  v.  Whittier,  20  Me.  223' 

«  Woodward  v.  Gates,  4  N.  H.  548. 

'  Grant  V.  Daliber,  11  Conn.  234. 

8  Galusha  v.  Sinclear,  3  Vt.  394. 

'  Strong  V.  Bircbard,  5  Conn.  357.  Married  woman  may  appoint  appraisers 
when  the  execution  is  against  her.     Munn  v.  Carringtou,  2  Boot,  15. 
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is  a  party,  in  the  capacity  of  administrator,  he  must 
nevertheless  be  notified,  and  may  choose  an  appraiser.* 
The  defendant,  in  selecting  an  appraiser,  may  act  by 
his  agent.^  His  wife  may  act  as  such  agent.^  A  re- 
ttirn  showing  that  an  appraiser  was  selected  by  the 
defendant's  agent,*  or  attorney,®  or  that  defendant's 
agent  or  attorney,  having  been  duly  notified,  neglected 
to  choose  an  appraiser,  is  sufficient"  to  sustain  a  subse- 
quent extent  based  upon  it.  The  officer's  return  must 
show  by  whom  the  appraisers  were  appointed.  If  it 
fails  to  do  this,  the  extent  will  be  void.'  If  it  shows 
that  the  appraiser,  which  the  law  allows  the  debtor  to 
appoint,  was  not  appointed  by  him,  but  by  the  officer 
for  him,  it  must  show  the  facts  which  authorized  the 
officer  to  so  act  on  behalf  of  the  debtor.  If  the 
defendant,  upon  receiving  proper  notice,  refuses  or 
declines  to  act,  his  right  to  select  an  appraiser  is 
thereby  waived.*  A  return  which  states  that  the 
debtor  "neglected  and  refused,"^  or  .that  he  "re- 
fused,"^" or  that  he  "neglected,""  to  appoint  an  ap- 
praiser, is  sufficient  to  sustain  an  appointment  made 
by  the  officer.  The  use  of  the  words  "neglect"  or 
"refuse"  implies  that  a  proper  notice  and  demand 
were  made,  because,  until  they  were  made,  there  could 

'  Daniels  v.  Ellison,  3  N.  H.  279. 
2  Odiorne  v.  Mason,  9  N.  H.  24 
'  Russell  ».  Hook,  4  Greenl.  372. 
*.Roop  V.  Johnson,  23  Me.  335. 
^  Chappell  V.  Hunt,  8  Gray,  427. 
«  Dooley  v.  Wolcott,  4  Allen,  406. 

'  Bannister  v.  Higginson,  15  Me.  73;  Allen  v.  Thaye/,  17  Mass.  299;  Cogs- 
well V.  Mason,  9  N.  H.  48. 

8  Keen  v.  Briggs,  46  Me.  467. 

9  Thompson  v.  Cakes,  13  Me.  407. 

">  Fitch  V.  Tyler,  34  Me.  463;  Sturdivant  v.  Sweetser,  12  Me.  520. 
"  Blanchard  v.  Brooks,  12  Pick.  47;  Johnson  v.  Huntington,  13  Conn.  47; 
Bugnon  v.  Howes,  13  Me.  1C4;  Smith  v.  Keen,  26  Me.  411. 
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be  no  refusal  or  neglect  on  the  part  of  the  debtor.  A 
return ,  stating  that  an  appraiser  was  appointed  for 
"  the  debtor,  he  being  absent  from  the  commonwealth, 
and  not  a  resident  therein,  and  having  no  agent  or  at- 
torney known  to  the  officer,"  shows  a  sufficient  reason 
for ,  such  appointment,  without  also  stating  that  the 
debtor  had  neglected  to  appoint.^  A  justice  of  the 
peace,  who  has  been  named  as  one  of  the  appraisers, 
is  not  thereby  disqualified  from  appointing  another  ap- 
praiser on  behalf  of  the  debtor.^  The  statement  in  a 
return  "that  the  debtor  was  not  an  inhabitant  of  the 
officer's  precinct,  or  resident  therein,  and  could  not  be 
served  with  notice,  cannot  be  regarded  as  equivalent 
to  the  statement  that  the  debtor  was  absent  from  or 
not  a  resident  in  the  state ;  or  that  he  neglected  to  ap- 
point an  appraiser."*  If  the  officer  returns  that  the 
debtor  had  removed  to  another  state,  and  had  no  attor- 
ney known  to  the  officer,  but  that  one  of  the  appraisers 
was  appointed '  by  a  person  who  claimed  to  act  as  the 
authorized  agent  of  the  defendant,  this  is  not  sufficient 
to  support  the  extent.  The  debtor  being  absent  from 
and  not  a  resident  of  this  state,  a  contingency  had 
arisen  in  which  his  authorized  agent  might  appoint  in 
his  stead.  But  the  statute  requires  that  such  agent 
should  be  known  to  the  officer  as  the  debtor's  agent  or 
attorney,  and  if  not  so  known,  then  the  officer  must 
appoint  for  the  debtor,  and  return  the  fact  that  there 
was  no  such  agent  or  attorney  known  to  him.  The 
return  in  this  case  may  be  true,  and  yet  the  person 
who  claimed  to  be  an  agent  be  a  person  wholly  unau- 
thorized and  unknown  to  the  debtor.  The  language  of 
the  return  implies  want  of  knowledge  by  the  officer  of 

1  Randall  v.  Wyman,  16  Gray,  334.     «  Brooks  v.  Norris,  124  Mass.  172. 

2  Pendleton  v.  Button,  3  Conn.  406. 
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the  existence  of  the  alleged  agency.  The  law  puts 
upon  him  the  responsibility  of  determining  the  fact  of 
agency,  and  makes  his  return  conclusive  in  a  real 
action  to  recover  the  land  on  the  ground  of  the  alleged, 
defect  in  the  levy.^  The  officer  has  no  authority  to 
appoint  an  appraiser  to  act  for  the  creditor.  If  he 
does  so,  his  unauthorized  act  cannot  be  ratified  "by 
the  subsequent  act  of  the  creditor  acknowledging  the 
receipt  of  seisin  and  possession  in  full  satisfaction  of 
the  execution."     The  appraisement  is  void.^ 

§  376.  Swearing  the  Appraisers. — After  the  three 
appraisers  have  been  appointed,  they  must  take  their 
oaths  of  office.  Here,  as  elsewhere,  all  the  provisions 
of  the  statute  must  be  substantially  pursued  to  impart 
validity  to  the  extent.  In  Maine  r„nd  Massachusetts 
the  oath  may  be  administered  by  the  officer  or  by  a 
justice  of  the  peace.^  In  New  Hampshire  they  must 
be  sworn  by  a  justice,*  and  in  Vermont  by  the  officer.^ 
The  statute  of  Connecticut  provides  that  the  appraisers 
shall  "  be  sworn  according  to  law,"  ^  without  stating  by  ' 
whom  the  oath  should  be  administered.  The  return  of 
the  officer  must  show  that  the  oath  of  the  appraisers 
was  taken  before  one  of  the  officers  designated  in  the 
statute.'  It  has  been  decided  that  the  creditor,  if  he 
is  an  officer  otherwise  competent,  may  administer  the 
oath.^     But,  on.  the  other  hand,  it  has  been  held  that 

1  Dewey  v.  Tobey,  126  Maas.  96. 

*  Richardson  v.  Payne,  114  Mass.  429. 

» Eev.  Stats.  Me.,  p.  570,  sec.  2;  Gen.  Stats.  Mass.,  p.  517,  sec.  3. 

*Gen.  Stata.  N.  H.,  p.  444,  sec.  2. 

5  Gen.  Stats.  Vt.,  1862,  p.  365,  see.  21. 

«Gen.  Stats.  Conn.,  1866,  p.  56. 

'  Howard  v.  Turner,  6  Greenl.  106. 

»  Porter  v.  Bean,  1  N.  H.  362;  Atherton  v.  Jones,  1  N.  H.  363. 
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the  deputy  executing  the  writ  cannot,  acting  as  a  jus- 
tice of  the  peace,  administer  the  oath.^  Justices,  act- 
ing as  appraisers,  may  swear  one  another.^  In  Maine 
the  oath  must  be  indorsed  on  the  writ.  The  return  of 
the  officer  may  refer  to  this  indorsement  for  the  pur- 
pose of  showing  that  the  oath  was  taken  in  due  form.' 
The  justice  need  not  sign  the  oath.  It  is  sufficient 
that  the  return  shows  that  he  administered  it.*  In 
Maine*  and  Massachusetts®  the  appraisers  are  swotn 
faithfully  and  impartially  to  appraise  the  real  estate  to 
be  taken;  in  New  Hampshire,  "impartially  to  appraise 
such  real  estate  as  shall  be  shown  them  as  the  estate  of 
the  debtor";'  in  Vermont  they  must  be  sworn  "agree- 
ably to  law'V  and  in  Connecticut,  "  without  partiality, 
prejudice,  or  any  sinister  motive,  to  appraise  the  land  that 
may  be  presented  to  them,  according  to  the  present  and 
true  value  thereof,  to  the  creditor  or  creditors  who  are 
to  receive  the  same."  ®  In  Kansas,^"  a  return  that  ap- 
praisers were  "  duly  sworn  "  is  sufficient.  So  in  Maine 
and  Massachusetts,  the  officer  may  return  "  that  the 
"appraisers  were  first  sworn  according  to  law,"  without 
showing  the  form  of  the  oath  taken."  As  a  general 
rule,  courts  prefer  to  judge  for  themselves  whether  pro- 
ceedings are  conducted  in  compliance  with  law;  and 

'  Bamford  v.  Melvin,  7  Me.  14. 
'  Barnard  v.  Fisher,  7  Mass.  71. 
'  Fitch  »..  Tyler,  34  Me.  463. 

*  Phillips  V.  Williams,  14  Me.  411. 
'  Kev.  Stats.  Me.,  p.  670,  sec.  2. 

•  Rev.  Stats.  Mass.,  p.  517,  sec.  3. 
'  Gen.  Stats.  N.  H.,  p.  444,  sec,  2. 

8  Gen.  Stats.  Vt.,  1862,  p.  363,  sec.  21. 

•Gen.  Stats.  Conn.,  p.  611. 
"  Paine  v.  Spratley,  5  Kan.  543. 

"  Leonard  v.  Bryant,  2  Cush.  32;  Bamford  u.  Melvin,  7  Greenl.  14;  Barnard 
V.  Fisher,  7  Mass.  71. 
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hence,  in  some  of  the  states,  officers  are  required  to 
show  what  acts  have  been  done,  and  in  what  manner 
such  acts  were  accomplished/  Therefore,  unless  some 
statute  has  dispensed  with  this  formality,  the  courts 
Usually  hold  that  the  return  of  the  officer  must  show 
the  form  of  the  oath  administered  to  the  appraisers; 
and  the  form  so  shown  must  be  in  substantial  con- 
formity with  that  prescribed  by  statute.^  Various 
modes  of  administering  oaths  have  been  prescribed, 
owing  to  the  difference  in  the  religious  opinions  of  the 
persons  to  be  sworn.  The  officer  swearing  an  appraiser 
should  adopt  the  mode  most  binding  on  the  latter's  con- 
science.^ Persons  having  conscientious  scruples  against 
taking  an  oath  may  be  permitted  to  affirm  in  the  man- 
ner prescribed  for  Quakers.* 

§  377.  Proceedings  of  the  Appraisers.  —  After 
taking  their  oaths  of  office,  the  appraisers  must  pro- 
ceed to  view  and  examine  the  land,  as  far  as  may  be 
necessary,  to  enable  them  to  make  a  just  estimate  of 
its  value.  It  is  not  essential  that  they  should  enter 
upon  the  land  if,  without  so  doing,  they  can  sufficiently 
determine  its  character  and  value.^  The  appraisers 
must  all  act.  It  is  not  required,  however,  that  their 
judgment  should  be  unanimous.  One  may  dissent  from 
the  appraisement,  and  on  that  ground  may  refuse  to 
join  in  the  certificate.     If  the  record  shows  that  all  the 

'  Henry  v.  Tilson,  19  Vt.  447;  Aiusworth  v.  Dean,  1  Fost.  400;  Sleeper  v. 
Newbury  Seminary,  19  Vt.  451. 

^  Chamberlain  v.  Doty,  18  Tick.  495;  Howard  <•.  Turner,  6  Greenl.  IOC; 
Kellenberger  i>.  Sturdevant,  11  Cush.  IGO.  Contra,  Eastman  v.  Curtis,  4  Vt. 
616,  where  return  that  appraisers  were  sworn  ' '  as  the  law  directs  "  was  upheld. 

»  Cooper  V.  Bisbee,  4  N.  H.  329. 

«  Hall  V.  Hoxie,  3  Met.  2ol. 

=  Hauly  V.  Sidelinger,  52  Me.  138;  Pendleton  v.  Button,  3  Conn.  406;  Bond 
V.  Bond,  2  Pick.  382;  Hammatt  o.  Bassett,  2  Pick.  564. 
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appraisers  entered  upon  the  performance  of  their  duties, 
viewed  the  land,  and  made  estimates  of  its  value,  the 
extent  will  be  sustained,  though,  from  a  disagreement 
among  the  appraisers,^  or  from  some  cause  not  disclosed 
to  the  court,^  only  two  of  thera  sign  the  certificate.  If 
the  levy  is  upon  the  lands  of  several  defendants  owning 
in  severalty,  the  appraisers  must  separately  appraise 
the  lands  of  each.''  But  if  several  separate  tracts  be- 
long to  one  defendant,  they  may  be  appraised  either 
severally  or  jointly.*  Where  the  lands  to  be  taken  are 
in  different  parts  of  the  county,  they  may  be  appraised 
by  different  sets  of  appraisers.^  They  need  net  show 
that  they  have  estimated  upon  every  item  in  detail; 
but  they  are  presumed  to  have  taken  into  consideration, 
and  to  have  embraced  in  their  appraisement,  the  lands 
shown  them,  and  everything  attached  thereto  which 
could  pass  by  the  extent.^  When  the  appraisement  is 
of  a  large  tract,  at  a  certain  price  per  acre,  the  officer 
may,  without  any  new  appraisement,  set  off  a  portion 
of  the  tract  to  the  creditor  at  the  same  price  per  acre, 
unless  it  can  be  shown  that  he  acted  unfairly,  and  that 
the  portion  so  set  off  is  more  valuable  than  the  average.^ 
The  appraisement  must  embrace  the  entire  interest  of 
the  defendant.  Until  the  contrary  is  shown,  the  ap- 
praisers should  estimate  the  defendant's  interest  as  a 
fee-simple  in  severalty,  in  possessioh,  and  free  from 

'  Moffitt  V.  Jaquins,  2  Pick.  331;  Hopkins  v.  Haywood,  36  Vt.  318. 

'  Barrett  i-.  Porter,  14  Mass.  143;  Phillips  v.  Williams,  14  Me.  411;  Monroe 
V.  Reding,  15  Me.  153;  McClollau  ».  Nelson,  27  Me.  129.  See  Whitman  v. 
Tyler,  8  Mass.  284. 

'  Burnham  v.  Aiken,  6  N.  H.  306. 

*  Barnard  v.  Fisher^  7  Mass.  71  j  Bond  v.  Bond,  2  Pick,  382;  Atherton  v. 
Jones,  1  N.  H.  363. 

'  Boylston  v.  Carver,  11  Mass.  515. 

»  Payne  v.  Farmers'  Bank,  29  Conn.  415;  Trull  v.  Fuller,  28  Me.  545. 

'  Marcy  v.  Kenny,  9  Conn.  394. 
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encumbrances.  They  have  no  right  to  split  his  estate 
into  diflferent  estates,  or  different  kinds  of  property. 
If  he  has  buildings,  they  have  no  right  to  estimate  the 
land,  reserving  him  the  buildings  to  hold  as  personalty. 
If  such  a  reservation  is  made,  no  title  passes  to  the 
lands  on  which  the  buildings  stand,  nor  to  adjacent 
lands  necessary  to  their  enjoyment.^  The  appraisement 
may  be  based  upon  the  belief  that  the  defendant's  es- 
tate is  greater,  and  therefore  more  valuable,  than  it  is 
afterward  proved  to  be.  In  this  event,  it  is  the  creditor 
who  is  damaged,  and  who  alone  has  cause  for  com- 
plaint. If  he  acquiesces  in  the  appraisement,  no  one 
else  can  assail  it  on  that  ground.^  If,  on  the  other 
hand,  the  defendant  has  an  estate  greater  or  more  val- 
uable than  that  appraised,  he  is  obviously  damaged, 
and  may  treat  the  extent,  based  on  the  erroneous  ap- 
praisement, as  void.^  In  Connecticut,  where  an  esti- 
mate was  made  too  low  by  reason  of  the  appraiser 
being  influenced  by  an  erroneous  principle  of  law,  the 
debtor  sought  and  found  relief  in  equity.  The  creditor 
was  directed  to  reconvey  a  portion  of  the  lands  acquired 
by  his  extent.*  The  determination  of  the  appraisers, 
in  any /matter  which  they  are  authorized  to  determine, 
is  conclusive,  unless  it  can  be  assailed  for  fraud.^ 

§  378.  The  Certificate  of  the  Appraisers. — When 
the  appraisers  have  completed  their  duty  of  examining 
and  valuing  the  property  to  be  taken  under  the  writ, 

1  Jewett  V.  Whitney,  43  Me.  250;  51  Me.  233;  Hemenway  v.  Cutter,  51  Me. 
407;  Grover  v.  Howard,  31  Me.  546. 

'  Atkins  V.  Bean,  11  Mass.  404;  Patterson  v.  Chandler,  55  Me.  53;  S wanton 
V.  Crooker,  49  Me.  455;  Howe  v.  Wildes,  34  Me.  566;  Hitchcock  v.  Hotchkiss, 
1  Conn.  470;  Glidden  v.  Philbriok,  56  Me.  222. 

2  Eoot  V.  Colton,  1  Met.  345;  Fish  v.  Sawyer,  11  Conn.  551. 
*  Fitch  V.  Ayer,  2  Conn.  143. 

'  Hilton  V.  Hanson,  18  Me.  397;  Waterman  v.  Curtis,  26  Conn.  241. 
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they  must  make  their  certificate  of  appraisement. 
Thus  the  statute  of  Connecticut  provides  that  the 
appraisers,  "  being  sworn  according  to  law,  shall  make 
an  estimate  of  such  lands  or  real  estate  according  to  its 
true  value  in  writing,  under  their  hands  or  the  hands 
of  either  two  of  them,  and  the  same  deliver  to  such 
officer."^  It  is  indispensable  that  the  estimate  of  the 
appraisers  should  be  in  writing,^  and  should  show  at 
what  sum  the  real  estate  was  appraised.*  But  it  is  not 
essential  that  any  particular  form  should  be  pursued  in 
the  certificate,  if  it  is  sufficient  in  substance  to  correctly 
inform  the  officer  of  the  valuation  which  has  been 
made.*  The  statute  of  Massachusetts,  on  this  subject, 
simply  requires  that  "a  certificate  of  their  appraise- 
ment shall  be  indorsed  on  the  execution,  and  signed  by 
them."^  In  Maine,  the  appraisers  "are,  in  a  return 
made  and  signed  by  them  on  the  back  or  annexed  to 
the  execution,  to  state  the  value  of  the  estate  appraised, 
and  describe  it  by  metes  and  bounds,  or  in  such  other 
manner  that  it  may  be  distinctly  known  and  indentified, 
whatever  the  nature  of  the  estate  may  be."®  The  ap- 
praisers' certificate  need  not  state  the  amount  of  the 
debt,  fees,  and  charges  of  the  execution.  These  may 
be  ascertained  by  inspecting  the  writ.'  The  appraisers 
may  reconsider  their  appraisement  at  any  time  before 
their  certificate  is  delivered  to  the  officer.  Their  power 
to  do  this  is  not  terminated  by  their  giving  the  certifi- 
cate to  any  other  person.* 

'  Stats.  Conn.,  p.  56,  see.  251. 

2  Metcalf  V.  Gillett,  5  Conn.  400. 

»  Mead  v.  Harvey,  2  N.  H.  495. 

«  Peck  v^  Wallace,  9  Conn.  453. 

'  Stats.  Maas.,  p.  517,  sec.  4. 

»  Stats.  Me.,  p.  571,  sec.  3. 

'  Rawson  v.  Clark,  38  Me.  223. 

»  Bill  V.  Pratt,  5  Conn.  123j  Camp  v.  Bates,  13  Conn.  1. 
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§  379.  When  an  Extent  need  not  be  Made  by- 
Metes  and  Bounds. — Where  the  tract  of  land  upon 
which  the  levy  has  been  made  is  more  than  sufficient 
to  satisfy  the  writ,  it  becomes  necessary  to  segregate 
and  set  off  such  portion  by  metes  and  bounds  as  will 
be  no  more  than  necessary  for  the  purpose  of  such 
satisfaction,  ^here  such  a  segregation  is  impossible, 
or  will  greatly  damage  the  property  and  impair  its 
value,  the  statutes  generally  authorize  an  extent  to  be 
made  upon  an  undivided  part  of  the  whole.  But  the 
presumption  is  always  against  the  authority  to  extend 
a  moiety,  where  the  debtor  holds  in  severalty.  In  the 
event  of  such  an  extent  being  made,  a  sufficient  reason 
for  so  making  it  must  appear  in  the  return;  otherwise 
the  extent  is  void.^  In  Maine,  "when  the  premises 
consist  of  a  mill,  mill  privilege,  or  other  estate  more 
than  sufficient  to  satisfy  the  execution,  which  cannot 
be  divided  by  metes  and  bounds  without  damage  to  the 
whole,  an  undivided  part  of  it  may  be  taken,  and  the 
whole  described,"  or  a  levy  may  be  made  on  the  rents 
and  profits.^  The  statute  of  Massachusetts  provides 
that  "when  the  premises  levied  upon  consist  of  a  mill, 
mill  privilege,  or  other  real  estate,  which  cannot  be 
divided  without  damage  to  the  whole,  and  which  is 
more  than  sufficient  to  satisfy  the  execution,  the  levy 
shall  be  made  upon  an  undivided  portion  of  the  whole, 
to  be  determined  by  the  appraisers,  and  to  contain  as 
much  as  they  deem  sufficient  to  satisfy  the  execution; 
and  the  portion  thus  taken  shall  be  held  in  common 

1  Nyp  V.  Drake,  9  Pick.  35 j  Pickering  v.  'Reyaolda,  111  Mass.  83;  Edwards 
V.  Allen,  27  Vt.  381;  Sleeper  v.  Newbury  Seminary,  19  Vt.  451;  Brown  v. 
Clifford,  38  Me.  210;  Merrill  v.  Burbank,  23  Me.  538;  Hilton  v.  Hanson,  18 
Me.  397;  4  Conn.  489;  Morgan  v.  Armington,  33  Vt.  13. 

"Rev.  Stats.  Me.,  1871,  p.  571,  sec.  9. 
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with  the  debtor."  ^  In  New  Hampshire,  "  if  the  real 
estate  cannot,  in  the  judgment  of  the  appraisers,  be 
divided  and  set  out  by  metes  and  bounds  without 
greatly  impairing  the  value  of  the  whole,  the  levy 
may  be  made  upon  an  undivided  interest  therein,  or  by 
such  mode  of  division  as  the  nature  of  the  property 
will  admit." ^  "If  any  real  estate  on  which  execution 
may  be  extended  cannot,  in  the  opinion  of  the  ap- 
praisers, be  divided  without  great  injury  to  the  interest 
of  the  parties,  they  may,"  in  Vermont,  "set  off  such 
an  undivided  part  thereof  as  shall  be  sufficient  to  satisfy 
the  execution,  and  the  officer's  fees  and  charges  for 
serving  the  same."^  The  question  whether  the  extent 
ought  to  be  made  by  metes  and  bounds,  or  by  setting 
off  an  undivided  interest,  is  one  which,  under  some  of 
the  statutes,  is  to  be  determined  by.  the  appraisers,  and 
under  other  statutes,  by  the  officer  executing  the  writ. 
The  determination  made  is,  in  the  absence  of  fraud  or 
collusion,  binding  upon  the  parties  in  interest.  The 
extent  cannot  be  avoided  by  showing  that  the  decision 
of  the  officer  or  of  the  appraisers  was  erroneous.*  The 
fact  that  a  part  of  a  house  was  set  off  in  severalty  does 
not,  of  itself,  warrant  the  inference  that  the  creditor, 
"or  the  officer,  or  the  appraisers,  were  guilty  of  any 
fraud  or  misconduct."  ^  The  extending  of  an  undivided 
moiety  may  often  be  avoided  by  dividing  the  lands  by 
metes  and  bounds,  and  giving  one  of  the  jaarties  an 
easement  over  the  lands  of  the  other.  Hence  an  ex- 
tent may  be  made  of  a  chamber  in  a  house  or  store, 
with  a  right  of  ingress  and  egress  by  an  outer  door, 
entry,  and  staircase,*  or  of  one  part  of  the  debtor's 

'  Gen.  Stats.  Mass.,  1860,  p.  517,  sec.  10.  *  Mansfield  v.  Jack,  24  Me.  98. 
'  Gen.  Stats.  N.  H.,  1867,  p.  444,  sec.  8.  "  Tifft  v.  Walker,  10  N.  H.  150. 
»  Gen,  Stats.  Vt.,  pp.  385,  336,  sec.  33.         «  Buck  v.  Hardy,  6  Greenl.  162. 
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lands,  to  which  no  access  can  be  had  but  over  other 
•  lands  of  the  debtor,  by  giving  the  creditor  a  right  of 
passage  over  such  other  lands,  either  separately  or 
jointly  with  the  debtor.^  Where  the  officer  has  several 
writs  in  his  hands  of  equal  date,  it  may  sometimes  be 
necessary  for  him  to  set  off  the  whole  lands  to  the 
creditors  as  tenants  in  common;^  but  an  equity  of  re- 
demption, because  of  its  indivisibility,  cannot  be  thus 
extended.' 

§  380.  Extending  Executions  on  the  Lands  of 
Co-tenants. — The  statutes  of  New  Hampshire  pro- 
vide that  when  "real  estate  is  holden  jointly  or  in 
common  with  others,  the  levy  shall  be  made  upon  the 
undivided  interest  of  the  debtor,  or  a  part  thereof"* 
In  Vermont,  "  when  the  real  estate  of  any  debtor  shall 
be  held  in  joint  tenancy,  coparcenary,  or  tenancy  in 
common  with  the  real  estate  of  other  persons,  the 
officer  may  extend  the  execution  of  such  debtor's  un- 
divided interest  in  such  real  estate,  describing  the  same 
with  as  much  precision  as  the  nature  and  situation 
thereof  will  admit."  *  In  Massachusetts,  "  when  land 
is  held  by  a  debtor  in  joint  tenancy  or  in  common,  the 
part  or  share  thereof  belonging  to  the  debtor  may  be 
taken  on  execution,  and  shall  be  thereafter  held  in 
common  with  the  co-tenant.  If  the  whole  share  of 
the  debtor  is  more  than  sufficient  to  satisfy  such  exe- 
cution, the  levy  shall  be  made  upon  the  undivided 
portion  of  that  share  which  shall  be  determined  by 
the  appraisers."*     Whether  a  tenant  in  common  can 

*  Taylor  v.  Towusend,  8  Mass.  411;  5  Am.  Deo.  107. 

^  Jesaup  V.  Batterson,  5  Day,  368;  Lee  v.  Hinman,  6  Conn.  165. 
'  Franklin  v.  Gorham,  2  Day,  142;  2  Am.  Deo.  86. 

*  Stats.  N.  H.,  p.  444,  sec.  7. 

*  Stats.  Vt.,  1866,  p.  366,  sec.  32. 
°  Stats.  Mass.,  p.  617,  sec.  9. 
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make  a  conveyance  of  any  specific  part  of  the  lands 
of  the  co-tenancy  by  metes  and  bounds  which  will  vest 
any  interest  in  the  grantee,  has  been  frequently  dis- 
cussed, and  has  been  diffe'rently  determined  in  different 
states.^  It  is  everywhere  admitted  that  such  a  con- 
veyance will  not  be  permitted  to  prejudice  the  right 
of  the  co-tenants  of  the  grantor  to  partition.  But  in 
most  of  the  states,  such  a  conveyance  is  recognized 
and  enforced  as  against  the  grantor,  and  also  against 
the  other  co-tenants,  so  far  as  it  may  be  without  preju- 
dicing their  rights  to  partition.  With  respect  to  invol- 
untary transfers  of  real  estate  by  extent  or  by  sale  under 
execution,  there  are  a  few  authorities  which  seem  to 
sustain  the  transfer  of  a  co-tenant's  interest  in  a  spe- 
cific part  by  metes  and  bounds,  except  as  against  the 
objection  of  the  defendant's  co-tenants.-  But  in  a  de- 
cided majority  of  the  cases  the  rule  has  been  held 
otherwise,  and  extents  on  the  lands  of  a  co-tenant 
have  been  held  void,  unless  they  embraced  an  undi- 
vided portion  of  all  the  land,  and  not  a  part  by  metes 
and  bounds.*  In  New  Hampshire,  this  rule  has  been 
enforced  where  the  defendant  was  a  co-tenant  of  sev- 
eral distinct  parcels  of  real  estate ;  and  it  was  held  that 
the  extent  must  be  upon  an  undivided  part  of  each  par- 
cel.* On 'the  other  hand,  it  has  been  determined,  in 
Connecticut,  that  where  a   debtor  is   a   co-tenant  of 

'  Freeman  on  Cotenancy  and  Partition,  seoa.  199-206. 

2  Godwin  v.  Gregg,  28  Me.  188;  48  Am.  Deo.  489;  Howe  v.  Blanden,  21  Vt. 
315. 

8  Bartlett  v.  Harlow,  12  Mass.  348;  Gregorys  Tosier,  24  Me.  308;  Peabody 
(7.  Minot,  24  Pick.  329;  Starr  v.  Leavitt,  2  Conn.  243;  7  Am.  Dec.  268;  French 
V.  Lund,  1  N.  H.  42;  8  Am.  Dec.  31;  Smith  v.  Knight,  20  N.  H.  9;  Hinman  v. 
Leavenworth,  2  Conn.  244;  Brown  v.  Clifford,  38  Me.  210;  Hilton  v.  Hanson, 
18  Me.  397;  Merrill  v.  Burbank,  23  Me.  538;  Galusha  v.  Sinclear,  3  Vt.  394; 
Smith  V.  Benson,  9  Vt.  138;  31  Am.  Dec.  614;  Baldwin  v.  Whiting,  13  Mass.  57. 

*  Thompson  v.  Barber,  12  N.  H.  563. 
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several  distinct  parcels  of  land  held  by  distinct  co- 
tenancies, the  officer  must  not  eltend  an  undivided 
interest  in  the  whole,  unless  the  debtor's  entire  inter- 
est in  all  the  tracts  is  needed'  to  satisfy  the  writ ;  that 
the  officer  must  extend  the  debtor's  entire  interest  in 
some  one  tract,  and  if  this  proves  insufficient,  he  must 
then  proceed  to  extend  some  other  tract.^  A  levy  upon 
and  extending  of  the  lands  of  a  co-tenant,  as  though  he 
were  seised  of  an  estate  in  severalty,  will  pass  his  inter- 
est, if  the  creditor  should  so  elect.^ 

§  381.  Extent  for  too  Great  an  Amount. — The  offi- 
cers of  the  law  are  authorized  to  set  off  only  so  much 
land  as  is  necessary  to  satisfy  the  execution.  Unless 
some  special  statute  exists,  an  extent  for  an  amount 
greater  than  authorized  by  the  writ  is  altogether  void.* 
The  excess  may,  however,  be  so  small  that  it  will  be 
disregarded,  because  the  amount  is  too  trivial  to  war- 
rant the  court  in  taking  any  notice  of  it.  What 
amount  may  be  regarded  as  so  trivial  is,  perhaps,  not 
clearly  ascertained.  Probably  the  rule  best  sustained 
by  reason  and  authority  is,  that  if  the  excess  exceeds 
the  value  of  the  smallest  coin  which  by  law  is  made  a 
legal  tender,  it  must  be  regarded  as  material,  and  as 
an  avoidance  of  the  levy;*  while,  on  the  other  hand  if 

1  Starr  v.  Leavitt,  2  Conn.  243;  7  Am.  Dec.  268. 

*  Davis  V.  Barnard,  60  N.  H.  550;  Coos  Bank  v.  Brooks,  2  N.  H.  148;  Bart- 
lett  V.  Harlow,  12  Mass.  348;  Athens  v.  Beam,  14  Mass.  404. 

'  Boyd  V.  Page,  30  Me.  460,  where  the  excess  was  112.26;  Skinner  v.  McDan- 
iel,  5  Vt.  539;  McGregor  v.  Williams,  10  Gush.  526;  French  v.  Eaton,  15  N.  H. 
337;  Beach  v.  Walker,  6  Conn.  190;  Prescott  v.  Prescott,  62  Me.  428. 

*  Glidden  v.  Chase,  35  Me.  90;  56  Am.  Dec.  690,  where  the  excess  was  four- 
teen cents;  Huse  u.  Merriam,  2  Greenl.  375;  Boyden  v.  Moore,  5  Mass.  365; 
Pickett ».  Breckenridge,  22  Pick.  297;  33  Am.  Deo.  745,  where  the  excess  was 
three  dollars;  Webster  v.  Hill,  38  Me.  78,  where  the  excess  was  one  dollar; 
Bachelder  v.  Thompson,  41  Me.  639;  Brown  v.  Lunt,  37  Me.  423;  Thayer  v. 

Vol.  IL  — 79 
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the  excess  is  less  than  the  value  of  such  coin,  it  must  be 
disregarded.^  It  has  been  contended  that  an  amount 
of  excess  would  be  disregarded  in  an  extent  for  a  large 
sum  that  would  be  overlooked  in  an  extent  for  a  small 
sum.  But  this  view  has  been  overruled.  Thus  in 
Chencry  v.  Stevens^  the  court  said:  "The  counsel  for 
the  tenant  is  in  error  in  supposing  that  the  validity  of 
a  levy,  where  land  has  been  set  off  for  too  large  a  sum, 
may  be  made  to  depend  on  the  proportion  which  such 
excess  bears  to  the  whole  amount  of  the  execution ;  or 
in  other  words,  that  if  the  error  is  relatively  small  as 
compared  with  the  debt,  it  is  immaterial  that  more 
land  has  been  set  off  to  the  creditor  than  he  is  justly 
entitled  to.  But  this  cannot  do.  In  the  transfer  of 
title  to  real  estate  by  virtue  of  a  statute  power,  the 
requisitions  of  the  law  must  be  strictly  complied  with. 
The  sheriff  can  take  no  more  land  than  is  exactly  neces- 
sary to  satisfy  the  execution.  If  he  errs  in  this  respect, 
as  a  levy  cannot  be  void  in  part  and  valid  in  part,  the 
whole  is  void."  While  an  extent  for  more  than  the 
amount  authorized  by  the  execution  has  been  usually 
held  void,  the  rule  is  different  with  an  extent  based 
partly  on  excessive  or  illegal  fees  charged  by  the  offi- 
cer for  executing  the  writ.  Because  the  creditor  has 
no  control  over  the  officer,  and.  also  because  the  debtor 
has  an  ample  remedy  against  the  officer,  the  miscon- 

Mayo,  34  Me.  139,  where  the  excess  was  fifty-two  cents;  Bates  v.  Willard,  10 
Met.  79;  Grosvenor  v.  Chesley,  48  Me.  368,  where  an  excess  of  six  cents  was 
said  not  to  be  a  "  trifle. " 

^  Dwinel  u.  Soper,  32  Me.  119;  52  Am.  Dec.  643,  where  the  excess  was  thir- 
teen mills;  but  in  Connecticut  a  levy  for  ten  cents  too  much,  and  another  for 
Bevt-nteen  cents  too  much,  were  held  valid.  Huntington  v.  Winchell,  8  Conn. 
45;  20  Am.  Dec.  84.  So,  also,  a  levy  for  fourteen  cents  too  much.  Spencer  v. 
Champion,  9  Conn.  536;  see  also  Hathaway®.  Hemingway,  20  Conn.  191;  Avery 
V.  Bowman,  40  N.  H.  453;  77  Am.  Deo.  728. 

>  97  Mass  77. 
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duct  of  the  latter  in  charging  illegal  fees  is  not  treated 
as  fatal  to  the  extent.^  "It  has  been  repeatedly  held 
that  a  levy  is  not  to  be  avoided  because  the  officer  has 
taxed,  and  caused  to  be  satisfied  in  the  extent,  fees  not 
authorized  by  law.  The  officer  in  such  case  is  liable 
to  the  debtor,  but  the  levy  is  held  valid.  The  creditor 
is  not  to  suffer  by  reason  of  such  extortion  on  the  part 
of  the  officer."  =* 

In  Maine,  "when,  by  an  error  of  the  officer  in  a  levy 
already  made,  or  to  be  made,  the  amount  for  which  it 
was  made  exceeds  the  amount  of  debt  or  damage,  costs, 
interest,  and  cost  of  levy  by  a  sum  not  greater  than  one 
per  cent  of  said  amount,  such  levy  shall  be  legal  and 
valid,  if  otherwise  legally  made;  and  the  debtor  or 
owner  of  the  estate  may  maintain  an  action  against 
such  officer  or  his  principal  to  recover  any  damages 
occasioned  thereby,  or  a  bill  in  equity  against  the  cred- 
itor to  have  such  error  corrected,  and  the  court  may 
correct  it  in  any  manner  that  may  be  just  and  equitable, 
or  decree  a  pecuniary  compensation  for  the  injury."^ 
In  New  Hampshire,  "when  the  amount  for  which  real 
estate  is  set  off  is,  by  accident  or  mistake  in  computing 
the  amount  of  the  debt,  or  damages  and  costs,  with  in- 
terest thereon,  or  the  officer's  fees  on  the  execution,  and 
without  fraudulent  intent,  greater  than  the  amount  due 
upon  such  execution,  with  costs  and  the  officer's  fees, 
the  debtor  or  person  having  the  estate  may  redeem  by 

'  Sturdevant  v.  Frothingham,  10  Me.  100;  Keen  v.  Briggs,  46  Me.  467. 

*  Wilson  V.  Gammon,  54  Me.  384;  Holmes  v.  Holmes,  4  Met.  419;  Avery  v. 
Bowman,  40 N.  H.  457;  77  Am.  Deo.  728;  Ordiome  v.  Mason,  9  N.  H.  24;  East- 
man V.  Curtis,  4  Vt.  616;  Burnham  v.  Aiken,  6  N.  H.  306.  In  Conneoticnt  the 
charging  of  illegal  fees  was  held  to  avoid  the  extent  (Beach  v.  Walker,  6  Conn. 
197);  but  the  rule  is  now  otherwise  by  statute.  Rev.  Stats.  Conn.,  1866,  p.  58, 
sec.  2-58;  Camp  v.  Bates,  13  Conn.  7. 

'  Bev.  Stats.  Me.,  1871,  p.  573,  sec.  20. 
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paying  or  tendering  the  amount  justly  due,  instead  of 
the  amount  at  which  said  estate  was  set  off."^  "When 
real  estate  is  set  off  for  a  greater  amount  than  is  due, 
either  party  may  apply  by  petition  to  the  supreme 
court  to  have  the  amount  of  such  excess  determined, 
and  upon  notice  and  hearing,  the  court  shall  determine 
the  same,  and  may  issue  execution  therefor  in  favor  of 
the  debtor  against  the  creditor.  Upon  payment  of 
such  excess,  with  interest  from  the  time  of  the  levy, 
and  such  costs  as  the  court  may  allow,  the  title  to  said 
real  estate  under  said  levy  shall  not  be  affected  by  such 
excess."^ 

§  382.    Execution  against  Equities  of  Redemption. 

—  In  Connecticut,  '•'  whenever  the  debtor  in  an  exe- 
cution shall  be  the  owner  of  the  whole  or  any  part  of 
an  equity  of  redemption  in  a  mortgage  of  both  real  and 
personal  estate,  the  creditor  in  such  execution  may 
cause  the  same  to  be  levied  upon  the  interest  of  the 
debtor,  in  both  said  real  and  personal  estate ;  and  such 
interest  shall  be  appraised,  and  the  whole  or  any  part 
thereof  may  be  set  off  to  the  creditor  in  payment  or 
satisfaction  of  such  execution ;  and  the  appraisers  shall 
be  appointed,  and  all  other  proceedings  shall  be  had 
in  the  same  manner  as  is,  or  shall  be,  by  law  provided 
for"  the  levy  of  executions  upon  real  estate."^  The 
statute  also  makes  special  provision  for  extending  equi- 
ties pf  redemption  when  the  real  estate  is  situate  in 
different  towns  or  counties.*  Lands  subject  to  mort- 
gage when  the  levy  is  made  may  cease  to  be  so  subject 
before  the  extent  is  completed.     The   creditor  may 

» Ge».  Stats.  N.  H.,  1867,  p.  445,  sec.  14. 
» Gen.  Stata.  N.  H.,  1867,  p.  445,  sees.  17,  IS. 
»  Stata.  of  Conn.,  B|ev.  of  1866,  p.  57,  eeo.  253. 
<  Stats,  of  Conn.,  l^v.  of  1866,  p.  68,  blo.  256. 
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determine  his  mode  of  procedure  by  the  state  of  the 
record  title  when  the  levy  is  made/  and  cannot  be 
prejudiced  by  subsequent  releases/  nor  by  subsequent 
alienations.  An  extent  made  subject  to  a'  mort- 
gage is  valid,  though  it  is  afterward  ascertained  that 
the  mortgage  was  made  to  defraud  creditors,  and  is 
therefore,  as  against  them,  void.*  Where  the  equity 
of  redemption  is  found  to  be  more  than  sufficient  to 
satisfy  the  writ,  a  part  cannot  be  set  off  by  metes  and 
bounds,  but  the  creditor  must  be  assigned  an  undivided 
portion.*  The  mortgagee  can  never  be  compelled  to, 
accept  a  partial  payment  of  his  debt.  If  the  creditor 
is  assigned  an  undivided  portion  of  an  equity  of  redemp- 
tion, he  must  redeem  by  paying  the  whole  debt;  but 
he  can  compel  his  co-tenants  to  reimburse  him  for 
the  amount  paid  to  redeem  their  share.^  The  mort- 
gage may  embrace  two  or  more  distinct  parcels  of  real 
estate.  The  creditor's  extent  must,  in  Massachusetts,® 
embrace  a  portion  of  every  parcel;  or  if  the  creditor 
elects  to  sell  the  mortgaged  premises,  instead  of  having 
them  appraised  and  set  off  to  him,  the  sale  must  in- 
clude all  the  lands  embraced  in -the  mortgage,'  unless  the 
mortgagor  has  by  his  voluntary  sale  divided  them  into 

1  Capen  v.  Doty,  13  Allen,  262;  Bagley  v.  Bailey,  16  Me.  151.  But  in 
Massachusetts,  if,  before  levy,  the  mortgage  has  been  paid,  a  sale  of  the  equity 
is  7oid,  although  the  creditor  had  neither  actual  nor  constructive  notice  of  the 
payment.     Grover  v.  Flye,  5  Allen,  543. 

2  Smith  V.  Stark-weather,  5  Day,  207. 

'  Lord  V.  Sill,  23  Conn.  319.     See  Brown  v.  Snell,  46  Me.  490. 

*  Hobart  v.  Prisbie,  5  Conn.  592;  Swift  ».  Dean,  11  Vt.  323j  34  Am.  Deo. 
693. 

'  Young  V.  Williams,  17  Conn.  393. 

'  Johnson  v.  Stevens,  7  Cush.  435;  Webster  «.  Foster,  15  Gray,  31.  Lands, 
part  of  which  are  encumbered,  and  part  free  from  encumbrances,  may  be  em- 
braced in  the  same  extent.  Hannum  v.  Tourtellott,  10  Allen,  494;  Wadsworth 
V.  Williams,  97  Mass.  339. 

'  Plimpton  V.  Goodell,  143  Mass.  367;  Cochran  v.  Goodell,  131  Mass.  464. 
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separate  parcels/  In  other  states,  it  may  include  but 
one;  but  even  in  these  states  the  creditor  can  make 
no  redemption  without  paying  the  entire  debt.^ 

In  Maine,  "levies  may  be  made  on  lands  mortgaged 
as  on  lands  not  mortgaged,  and  the  amount  due  On  the 
mortgage  deducted  by  the  appraisers  from  their  esti- 
mated value,  and  stated  in  their  return.  If  the  full 
amount  due  was  not  deducted,  or  if  the  levy  was  made 
in  the  usual  form,  and  it  is  ascertained  that  there  was 
a  mortgage  on  the  premises,  not  including  other  real 
estate,  and  not  known  to  the  creditor  at  the  time  of 
the  levy,  that  shall  be  valid,  and  the  creditor  may 
recover  of  the  debtor  the  amount  which  should  have 
been  and  was  not  deducted,  or  the  amount  due  on  such 
mortgage."^  The  statute  of  the  same  state  also  pro- 
vides that  "rights  of  redeeming  real  estate  mortgaged, 
rights  to  have  a  conveyance  of  it  by  bond  or  contract, 
interests  by  virtue  of  possession  and  improvement  of 
lands  and  estates  for  a  term  of  years,  may  be  taken  on 
execution  and  sold."*  If  a  mortgage  is  believed  to  be 
fraudulent,  the  creditor  may  proceed  in  either  of  two 
modes;  he  may  disregard  the  mortgage,  or  he  may 
treat  it  as  valid  and  have  its  amount  deducted  from 
the  appraised  value  of  the  realty.  If  he  pursues  this 
last  method,  he  cannot  afterward  contest  the  validity 
of  the  mortgage.®  It  is  obvious  that  if  a  creditor  were 
to  extend  an  execution  upon  real  estate,  without  tak- 
ing any  notice  of  an  existing  mortgage,  he  would  be 

'  North  V.  Dearborn,  Mass.,  Jan.  1888. 

2  Franklin  v.  Gorham,  2  Day,  149;  2  Am.  Deo.  86;  Franklin  Bank  v.  Blos- 
som, 23  Me.  546. 

'  Rev.  Stats.  Me.,  1871,  p.  575,  sec.  27. 

*  Kev.  Stats.  Me.,  1871,  p.  575,  sec.  29. 

'  Brown  v.  Snell,  46  Me.  490;  Adams  v.  Barnes,  17  Mass.  365;  Russell  v. 
Dudley,  3  Met.  147;  BuUard  v.  Hinckley,  6  Greenl.  289;  20  Am.  Deo.  304. 
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thereby  damnified  in  the  amount  of  the  mortgage, 
while  the  debtor  would  be  benefited  in  a  like  amount. 
Hence  it  would  seem  to  be  very  inequitable  to  permit 
the  debtor  to  avoid  the  extent  on  account  of  an  omis- 
sion which  operated  to  his  advantage.  In  Connecticut, 
however,  this  permission  has  been  given,  and,  through 
an  undue  regard  for  the  forms  prescribed  by  statute,  it 
was  held  that  an  extent  upon  lands  as  unencumbered 
could  not  transfer  the  title  or  equity  of  redemption  in 
mortgaged  realty.'  In  Maine  and  Massachusetts,  the 
rule  is  the  other  way.  "As  it  sometimes  may  happen 
that  mortgages  may  exist  without  the  knowledge  of 
the  creditor,  or  that  he  may  not  know  whether  they 
are  genuine  or  fictitious,  or  may  suppose  that  the  en- 
cumbrances have  been  removed,  or  may  desire  to  con- 
test them  on  the  ground  of  fraud  or  collusion,  it  has 
been  holden  that  he  may  extend  his  execution  upon 
the  whole  estate  by  an  appraisal  of  its  full  value. 
Such  a  levy  will  pass  all  the  debtor's  interest,  whatever 
it  may  be."  '^  A  sale  or  extent  of  an  equity  of  redemp- 
tion, when  there  was  no  mortgage  at  the  date  of  the 
levy,  is  void.^  Each  equity  of  redemption  must  be 
separately  sold.  A  sale  of  two  or  more  distinct  equi- 
ties for  one  sum  is  void.*  If  an  equity  of  redemption 
is  attached,  and  before  the  levy  of  the  execution  the 
mortgage  is  released,  the  latter  may  then  be  levied  on 
the  mortgaged  premises  in  fee.°     In  Maine,  an  equity 

'  Scripture  v.  Johnson,  3  Conn.  213. 

'  Litchfield  v.  Cudworth,  15  Pick.  27;  Warren  v.  Child,  11  Mass.  222;  Root 
V.  Colton,  1  Met.  345;  White  v.  Bond,  16  Mass.  400;  Brown  v.  Clifford,  38  Me. 
210;  Mechanics'  Bank  v.  Williams,  17  Pick.  438;  Hovey  v.  Bartlett,  34  N.  H. 
278;  Cowles  v.  Dickinson,  140  Mass.  373;  Pettee  v.  Peppard,  125  Mass.  66. 

s  Hackett  v.  Buck,  128  Mass.  369;  Pillsbury  v.  Smith,  25  Me.  427. 

*  Stone  V.  Bartlett,  46  Me.  438;  Chapman  v.  Androscoggin  R.  R.  Co.,  54  Me. 
163;  Smith  «.  Dow,  51  Me.  21;  Fletcher  v.  Stone,  3  Pick.  250. 

*  Jewett  V.  Whitney,  43  Me,  242. 
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of  redemption  cannot  be  sold  under  two  or  more  execu- 
tions at  the  same  time.  Such  a  sale  is  void.^  In 
Massachusetts,  "  when  any  rights  of  redeeming  mort- 
gaged lands  are  taken  and  set  off  on  execution,  the 
appraisers  shall  deduct  the  value  of  the  encumbrance, 
or  the  amount  of  the  mortgage  debt,  when  known, 
from  the  estimated  value  of  the  premises,  and  the  sum 
so  deducted  shall  be  stated  in  the  return  of  the  execu- 
tion. If,  after  an  execution  is  levied  in  the  common 
form,  there  proves  to  be  a  mortgage  or  other  lien  on 
the  premises,  or  a  right  or  estate  of  homestead  therein, 
not  known  or  allowed  for,  or  not  fully  allowed  for  by 
the  appraisers,  the  creditor  shall,  nevertheless,  be  en- 
titled to  hold  the  premises,  except  the  right  or  estate 
of  homestead,  by  force  of  the  execution  as  against  the 
debtor,  and  may  recover,  in  a  new  action  against  the 
debtor,  the  amount  of  the  homestead  right  or  estate, 
and  the  amount  he  shall  lawfully  pay  on  account  of 
such  mortgage  or  other  lien,  or  so  much  thereof  as  has 
not  been  deducted  and  allowed  for  in  the  estimate  of 
the  appraisers."^ 

The  statute  of  the  same  state  also  allows  the  debtor 
to  elect  whether  he  will  have  the  equity  of  redemption 
extended  or  sold,  and  points  out  the  manner  in  which 
the  sale  may  be  consummated  in  case  it  is  preferred.* 
When  allowance  is  made  for  a  non-existent  encum- 
brance or  estate,  the  extent  is  invalid.*     The  same  rule 

^  Chapman  v.  Androscoggin  Co.,  54  Me.  160.  See  further,  with  regard  to 
sales  of  equities  of  redemption  in  Maine,  Abbott  v.  Sturtevant,  30  Me.  40; 
Grosvenor  v.  Little,  7  Me.  376;  Franklin  Bank  v.  Blossom,  23  Me.  546;  Bailey 
V.  Myrick,  50  Me.  171;  Stewart  v.  Crosby,  50  Me.  130;  Stinson  v.  Ross,  51  Me. 
556;  81  Am.  Dec.  591. 

^  Gen.  Stats.  Mass.,  1860,  p.  521,  sees.  33,  34. 

» Id.,  p.  522,  sees.  39-47. 

*  Root  V.  Colton,  1  Met.  345;  Whithed  v.  Mallory,  4  Cush.  138;  Barnard  v. 
Fisher,  7  Mass.  71;  Brown  v.  Worcester  Bank,  8  Met.  47;  Grover  v.  Flye,  5 
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has  been  applied  where  the  encumbrance,  though  exist- 
ing and  valid,  was  materially  over-estimated  by  the 
appraisers.*  A  party  levying  an  execution  upon  an 
equity  of  redemption  is  bound  by  the  action  of  the 
appraisers  as  to  the  amount  and  validity  of  a  prior  en- 
cumbrance.^ In  Massachusetts,  the  appraisers  may 
regard  the  right  of  the  debtor's  wife  to  dower  as  an 
encumbrance,  and  deduct  its  estimated  value  from  the 
appraisement.'  In  New  Hampshire,  "  rights  in  equity 
of  redeeming  mortgaged  real  estate,"  "  the  right  of  any 
debtor  to  receive  a  conveyance  of  real  estate,  in  per- 
formance of  any  contract,"  "  the  right  of  any  debtor  to 
redeem  any  right  or  interest  in  real  estate,"  and  "terms 
for  years  "  in  real  estate,  may  all  be  sold  under  execu- 
tion.* In  Vermont,  "  when  an  execution  shall  be  ex- 
tended on  the  debtor's  right  in  equity  of  redeeming 
real  estate  mortgaged,  it  shall  be  the  duty  of  the 
appraisers  to  state  the  mortgages  thereon,  and  the 
sums  then  due  and  growing  due  on  such  mortgages, 

Allen,  543.  In  this  case,  a  sale  of  the  equity  was  avoided,  because,  before  the 
levy,  the  mortgage  had  been  paid,  although  neither  the  creditor  nor  the  officer 
had  any  actual  or  constructive  notice  of  the  payment. 

'  McGregor  v.  Williams,  10  Cush.  526. 

'  Waterman  v.  Curtis,  26  Coun.  241. 

^  Jenks  V.  Ward,  4  Met.  404.  In  regard  to  sales  of  equities  of  redemption 
in  Maaaachuaetts,  see  Houghton  v.  Field,  2  Cush.  141 ;  Perry  v.  Perry,  2  Gray, 
326;  Bacon  v.  Leonard,  4  Pick.  277;  Whitaker  v.  Sumner,  7  Pick.  551;  19  Am. 
Dec.  228;  Welsh  v.  Joy,  13  Pick.  477;  Dow  a.  Lewis,  4  Gray,  468;  De  Witt  w. 
Harvey,  4  Gray,  486;  Houghton  v.  Bartholomew,  10  Met.  138;  Pease  v.  Ban- 
croft, 5  Met.  90;  Bates  v.  Willard,  10  Met.  62;  Pomeroy  v.  Winship,  12  Mass. 
513;  7  Am.  Dec.  91;  Atkins  v.  Sawyer,  1  Pick.  351;  11  Am.  Dec.  188;  Thayer 
V.  Felt,  4  Pick.  353;  Bigelow  v.  Willson,  1  Pick.  485;  Whitney  v.  Hadley,  3 
Allen,  357;  Nichols  v.  Dewey,  4  Allen,  386;  Verry  v.  Richardson,  5  Allen,  107; 
Swan  V.  Stephens,  99  Mass.  7;  Ijaflin  v.  Crosby,  99  Mass.  446;  Sanborn  v. 
Chamberlain,  101  Mass.  409. 

«  Gen.  Stats.  N.  H.,  1867,  p.  446,  447,  sees.  1,  11,  12,  13.  With  reference  to 
sales  in  this  state,. see  Rice  v.  Smith,  18  N.  H.  369;  Pike  v.  Clark,  40  N.  H.  9; 
Eussell'w.  Dyer,  40  N.  H.  173;  43  N.  H.  396;  Derry  Bank  v.  Webster,  44 
N.  H.  264;  Riddle  v.  Fellows,  42  N.  H.  309;  Russell  v.  Fabyan,  34  Me.  218. 
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whicli  sball  be  stated  in  the  officer's  return  on  the  exe- 
cution, and  the  creditor  in  the  execution  siiall  have 
the  same  right  and  power  of  redeeming  such  real  estate, 
and  procuring  a  discharge  of  such  mortgages,  as  the 
original  mortgagor  might  have  had  or  done.  If  such 
right  in  equity  shall  be  appraised  at  a  sum  exceeding 
the  amount  of  the  execution  and  all  legal  costs  thereon, 
the  officer  shall  set  off  such  an  undivided  part  of  such 
estate  as  will  be  sufficient  to  satisfy  such  execution  and 
all  legal  charges  thereon."  ^  An  equity  of  redemption 
which  has  been  fraudulently  conveyed  may  be  levied 
upon  as  though  such  conveyance  had  not  been  made.^ 
A  sale  under  execution  of  an  equity  of  redemption  is 
void  when  made  to  the  debtor's  wife,^  unless  there  is 
some  statute  giving  her  powers  denied  her  by  the  com- 
mon law.  Where  lands  are  apparently  subject  to  two 
mortgages,  and  a  sale  is  made  "  of  the  right  in  equity" 
of  the  defendant,  it  has  been  held  that  the  purchaser 
may  contest  the  validity  of  the  second  mortgage.* 
Where  simultaneous  levies  by  attachment  are  made, 
the  creditors  take  by  moieties  to  the  extent  of  their 
respective  claim  s.°  An  extent  or  sale  is  not  invalid 
because  one  of  the  parcels  of  land  did  not  belong  to  the 
defendant.®  Upon  the  sale  of  an  equity  of  redemption, 
the  purchaser  succeeds  to  the  rights  of  the  mortgagor, 
and  is  therefore  entitled  to  possession  of  the  property, 
and  to  redeem  it  from  the  mortgagee.' 

1  Gen.  stats.  Vt.,  p.  366,  sees.  34,  35;  Collina  v.  Gibson,  5  Vt.  243;  Slooum  v. 
Catlin,  22  Vt.  137;  Hulett  v.  SouUard,  26  Vt.  295;  Morgan  v.  Armington,  33 
Vt.  13. 

2  Livermore  v.  Boutelle,  11  Gray,  217;  71  Am.  Dec.  708. 
»  Stetson  V.  O'SulUvan,  8  Allen,  321. 

*  Stebbins  v.  Miller,  12  Allen,  591. 

'  Sigoumey  v.  Eaton,  14  Pick.  414;  25  Am.  Deo.  414;  Perry  v.  Adams,  3 
Met.  54. 

•  Buffum  V.  Deane,  8  Gush.  36. 

^  Wellington  v.  Gale,  7  Mass.  138;  Porter  v.  Millet,  9  Mass.  101. 
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§  383.    Delivering  Seisin  to  the  Creditor. — By  the 

statute  of  Maine,  "  the  officer  is  to  deliver  to  the  cred- 
itor, or  his  attorney,  seisin  and  possession  of  an  estate 
levied  on,  so  far  as  the  nature  of  the  estate  and  the 
title  of  the  debtor  will  admit.  When  a  remainder,  re- 
version, or  right  of  redemption  is  taken,  the  debtor  in 
possession  is  not  to  be  ousted,  but  his  right  therein  as- 
signed to  the  creditor,  and  a  return  made  accordingly."^ 
The  delivery  of  seisin,  when  received  by  the  creditor,  is 
a  final  and  irrevocable  acceptance  of  the  extent,  unless 
the  property  did  not  belong  to  the  defendant,  or  was 
not  subject  to  execution,  or  cannot  be  held  by  the 
levy.^  But  the  creditor,  from  any  cause  which  he 
may  deem  sufiicient,  may  refuse  to  accept  the  seisin 
profiiered  him  by  the  officer.  The  officer  should  return 
this  fact  with  his  writ.  The  extent  is  thereby  waived 
and  set  at  naught,  the  execution  stands  unsatisfied,  and 
an  alias  writ  may  properly  issue  after  the  return  of  the 
original.^  The  statute  of  Massachusetts,  in  reference 
to  the  delivery  of  seisin  by  the  officer,  is  in  substantial 
conformity  with  that  of  Maine,  except  that  it  contains 
an  additional  provision  authorizing  the  officer  to  deliver 
a  momentary  seisin  of  lands  extended,  but  not  in  the 
possession  of  the  defendant.*  "  But  the  lands  of  the 
debtor  cannot  be  taken,  unless  by  the  acceptance  of 
the  creditor;  and  until  this  delivery  of  seisin,  the  title 
of  the  debtor  is  not  afiected."  ^  Seisin  may  be  delivered 
to  the  creditor's  attorney.*     It  has  never  been  consid- 

1  Rev.  Stats.  Me.,  1871,  p.  572,  sec.  12;  Wilson  v.  Gammon,  54  Me.  384. 
"  Pope  V.  Cutler,  22  Me.  105;  Gorham  v.  Blazo,  2  Me.  232: 
'  Darling  v.  Eollins,  18  Me.  405;  Jackson  v.  Woodman,  29  Me.  266;  Bing- 
ham V.  Smith,  64  Me.  450. 

*Gen.  Stats.  Mass.,  1860,  p.  518,  sees.  15,  16. 

*  Ladd  V.  Blunt,  4  Mass.  403. 

*  Herring  v.  Palley,  8  Mass.  113. 
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ered  necessary  that  the  attorney  to  whom  seisin  is  de- 
livered by  the  sheriff,  when  he  extends  an  execution 
upon  real  estate^  according  to  the  statute,  should  be 
regularly  constituted  attorney  by  deed.  On  the  con- 
trary, it  was  decided  some  years  since  by  this  court, 
before  the  commencement  of  our  reports,  that  the  at- 
torney of  record  under  whose  management  the  judg- 
ment had  been  recovered,  might,  without  any  further 
authority,  receive  seisin  for  the  creditor.  Neither  do 
we  see  any  reason  why  any  person  undertaking  to  act 
in  this  respect  for  the  creditor  may  not  be  legally  con- 
sidered his  attorney  for  this  purpose,  if  he  have  the 
previous  request  of  the  creditor  or  his  subsequent  rati^ 
fication.  That  assent  or  ratification  will  be  presumedj 
unless  the  creditor  shall,  within  a  reasonable  time  after 
notice  of  the  transaction,  disaffirm  the  doings  of  the 
person  assuming  to  act  as  his  attorney.^  A  return 
that  the  officer  delivered  possession  to  the  creditor 
will  be  treated  as  equivalent  to  a  return  that  he  deliv- 
ered seisin.^  After  seisin  is  accepted,  and  before  the 
writ  is  returned  and  recorded,  the  creditor  may,  in 
Massachusetts,  waive  the  extent,  if  "it  appears  that 
there  is  a  defect  or  error  in  the  proceedings  that  would 
defeat  and  render  void  the  levy,  or  that  the  estate 
levied  upon  cannot  for  any  reason  be  held  thereby."^ 
In  New  Hampshire,  the  statute  simply  provides  that 
"the  officer  shall  deliver  seisin  and  possession  of  the 
property  so  set  off,  to  the  creditor  or  his  attorney."* 
It  is  sufficient  that  seisin  be  delivered  to  one  of  two 
joint  judgment  creditors.^    In  the  statutes  of  Vermont, 

•  Pratt  V.  Putnam,  13  Mass.  363. 

2  Boylston  v.  Carver,  11  Mass.  515. 

3  Gen.  Stats.  Mass.,  1860,  p.  519,  see.  21. 

*  Gen.  Stats.  N.  H.,  p.  444,  sec.  11. 
^  Smith  V.  Smith,  11  N.  H.  459. 
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we  find  no  provision  requiring  the  officer  to  deliver 
seisin,  except  in  certain  cases  where  an  extent  is  made 
on  rents,  issues,  and  profits  of  real  estate,  which  has 
been  leased  for  life,  for  years,  or  perpetually.^ 

§  384.  The  Officer's  Return  is  evidence  of  the  vari- 
ous facts  required  to  establish  the  existence  of  a  valid 
extent.  It  should,  therefore,  directly  or  by  necessary 
implication,  afiirm  the  existence  of  all  of  those  facts. 
If  it  is  wanting  in  this  respect,  the  extent  is  invalid.^ 
In  Connecticut  the  statute  has  not  attempted  to  pre- 
scribe any  form  to  be  pursued  by  the  officer  in  making 
his  return,  but  has  been  content  with  the  general  direc- 
tion that  "the  officer  shall  cause  such  execution,  with 
his  proper  indorsement  thereon  of  such  appraisal  and 
his  proceedings,  to  be  recorded  at  length."*  The  de- 
cisions of  this  state  have  established  the  following  rules : 
That  certainty  to  a  common  intent  is  sufficient,  and 
that  the  court  will  look  on  the  return  with  the  eyes  of 
common  sense,  and  apply  to  it  the  rules  of  construction 
applicable  to  other  instruments;*  that  where  the  return 
admits  of  different  constructions,  that  will  be  preferred 
which  accords  with  the  law;^  that  a  manifest  error, 
which  may  be  rejected  and  leave  the  return  sufficient, 
may  be  treated  as  surplusage;^  that  the  certificate  of 
the  appraisers,  annfexed  to  or  incorporated  in  the  re- 

» Gen.  Stats.  Vt.,  1862,  p.  367,  sec.  37. 

'  Fitch  V.  Smith,  9  Conn.  42;  Mather  v.  Chapman,  6  Conn.  57;  Shields  v. 
Hastings,  10  Gush.  247;  Avery  v.  Bowman,  39  N.  H.  393;  Sleeper  v.  Newbury 
Seminary,  19  Vt.  451;  Walsh  v.  Anderson,  135  Mass.  65. 

3  Gen.  Stats.  Conn.,  1866,  p.  57,  sec.  252. 

*  Peck  V.  Wallace,  9  Conn.  453;  Coe  v.  Wiokham,  33  Conn.  389;  Johnson  v. 
Huntington,  13  Conn.  52;  Corbett  v.  M.  &  U.  Bank,  53  Me.  542. 

*  Whittlesey  v.  Starr,  8  Conn.  134. 
'  Jessup  V.  Batterson,  5  Day,  368. 
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turn,  must  be  regarded  as  a  part  thereof;^  that  a  return 
that  the  defendant's  right,  title,  and  interest  in  the  land 
was  set  off,  is  equivalent  to  a  return  saying  that  the 
land  was  set  off;'^  that  "it  is  not  necessary  that  the 
officer  use  technical  precision  in  describing  the  acts 
performed  by  him;  it  will  be  sufficient  if  it  appears 
by  reasonable  construction  of  the  whole  return,  or  by 
necessary  inference  from  the  facts  therein  stated,  that 
everything  required  by  statute  to  constitute  a  valid 
levy  has  been  performed";*  that  the  officer's  return 
need  not  and  ought  not  to  state  that  it  has  been  re- 
corded, because  it  is  required  to  be  complete  before 
being  filed  for  record,  and  the  officer  should  certify  to 
antecedent,  and  not  to  subsequent,  acts.* 

The  statute  of  Maine  requires  that  "  the  officer  shall, 
in  his  return  on  the  execution,  state  substantially  the 
time  when  the  land  was  taken  in  execution ;  how  the 
appraisers  were  appointed ;  that  they  were  duly  sworn ; 
that  they  appraised  and  set  off  the  premises,  after  view- 
ing the  same,  at  the  price  specified;  that  he  delivered 
seisin  and  possession  to  the  creditor  or  his  attorney,  or 
assigfned  the  same  to  him  as  in  case  of  remainder  or 
other  incorporeal  estate;  the  description  of  the  premises 
by  himself  or  by  reference  to  the  return  of  the  ap- 
praisers ;  if  the  appraisers'  return  is  signed  by  two  only, 
he  must  state  whether  all  were  present  and  acted.  He 
may  refer  to  and  adopt  in  his  return  the  return  of  the 
appraisers,  and  the  subsequent  proceedings  will  be  valid, 
though  made  after  the  return  day  of  the  execution,  or 

1  Jackson  v.  Huntington,  13  Conn.  52;  Booth  v.  Booth,  7  Conn.  350. 
'  Booth  V.  Booth,  7  Conn.  350. 

'  Bissell  V.  Nooney,  33  Conn.  418;  Brace  v.  Catlin,  7  Conn.  361,  note;  Backus 
V.  Danforth,  10  Conn.  297;  Brackett  v.  McKenney,  55  Me.  504. 
♦  Finch  V.  Bishop,  13  Conn.  576;  Willard  v.  Whipple,  40  Vt.  219. 
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after  the  removal, or  disability  of  the  officer."  ^  In  this 
state  a  return  is  construed  in  the  same  manner  as  a 
deed;^  it  must  show  that  the  defendant  was  notified  to 
choose  an  appraiser;^  by  whom  the  appraisers  were 
chosen ;  *  why  an  undivided  portion  of  the  premises  was 
set  off,  instead  of  a  part  by  metes  and  bounds;*  that 
the  premises  were  shown  to  the  appraisers;*  that  seisin 
was  delivered  by  the  officer  to  the  creditor.''  The  re- 
turn need  not  name  the  magistrate  by  whom  the  ap- 
praisers were  sworn.*  It  is  sufficient  for  the  return  to 
state  that  the  property  was  appraised  at  a  sum  "  which 
is  the  amount  of  the  execution,  fees,  and  charges,"  be- 
cause this  amount  may  be  ascertained  from  inspecting 
the  writ  and  the  indorsements  thereon.®  The  provisions 
of  the  statutes  of  Massachusetts  on  this  subject  are  as 
follows:  "The  officer,  in  the  return  or  certificate  of  his 
doings  indorsed  on  the  execution,  shall  set  forth  sub- 
stantially the  following  facts  and  circumstances,  to  wit: 
1.  The  time  when  the  premises  were  taken  on  execu- 
tion ;^°  2.  That  the  appraisers  were  appointed  by  him- 
self and  the  creditor  and  debtor;  or  that  the  debtor 
was  absent  from  or  not  resident  in  this  state,  and  had 
no  agent  or  attorney  known  to  the  officer,  or  neglected 
to  appoint  an  appraiser,  and  the  officer  appointed  one 

'  Rev.  Stats.  Me.,  1871,  p.  571,  sec.  5. 

*  Waterhouse  v.  Gibaon,  4  Me.  230. 

'  Meana  v.  Osgood,  7  Greenl.  146;  Ware  v.  Barker,  49  Me.  358. 

*  Banister  v.  Higginson,  15  Me.  73;  32  Am.  Dee.  134. 

^  Merrill  v.  Burbank,  23  Me.  538;  Henry  v.  Tilson,  19  Vt.  447;  Edwards  v. 
Allen,  27  Vt.  381;  Morgan  v.  Armington,  33  Vt.  13. 

«  Huntress  v.  Tiney,  39  Me.  237. 

'  Darling  v.  Rollins,  18  Me.  405;  Pope  v.  Cutler,  22  Me.  105;  Jackson  v. 
Woodman,  29  Me.  266. 

8  Dodge  V.  Farnsworth,  19  Me.  278. 

»  Keen  v.  Briggs,  46  Me.  467. 

w  Childa  V.  Barrows,  9  Met.  413;  Cowls  v.  Hastings,  9  Met.  476. 
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for  him,  as  the  case  may  be;^  3.  That  the  appraisers 
were  duly  sworn,  unless  a  certificate  of  the  oath  is  in- 
dorsed on  the  execution,  and  signed  by  the  justice  or 
officer  who  administered  it;^  4.  That  they  appraised 
and  set  off  the  premises  at  the  price  specified;  5.  That 
the  officer  delivered  seisin  thereof  to  the  creditor,  or 
some  person  as  his  attorney,  or  assigned  the  same  to 
him  as  prescribed  in  the  case  of  a  remainder  or  incor- 
poreal estate;*  6.  The  description  of  the  premises, 
unless  they  are  sufficiently  described  in  the  certificate 
of  the  appraisers,  in  which  case  the  officer  may  refer 
to  and  adopt  that  description;*  and  7.  If  the  appraise- 
ment is  signed  by  only  two  of  the  appraisei's,  the  re- 
turn shall  show  that  all  three  were  present  and  acted 
therein."  ^ 

Under  this  statute,  a  return  need  not  show  that  the 
appraisers  resided  in  the  county  or  state;"  nor  which 
of  the  appraisers  was  appointed  by  the  officer  on  behalf 
of  the  debtor;'  nor  that  the  creditor  elected  to  have 
ah  equity  of  redemption  sold,  instead  of  extended.^  A 
return  stating  that  the  defendant  was  duly  notified, 
and  neglected  to  appoint  an  appraiser,  shows  that  rea- 
sonable notice  to  make  such  appointment  was  given.' 
The  statute  of  New  Hampshire  requires  the  officer  to 
"  make  a  full  return  of  his  proceedings,"  ^°  but  gives  no 

'  Eddy  V.  Knap,  2  Mass.  154;  Leonard  v.  Bryant,  2  Cush.  32;  Bradley  ».' 
Basaett,  2  Cush.  417. 

'  Leonard  v.  Bryant,  2  Cush.  32. 

'  Waterhouse  v.  Waite,  11  Mass.  207;  Pratt  ».  Putnam,  13  Mass.  361. 

*  Tate  V.  Anderson,  9  Mass.  92;  Bates  v.  Willard,  10  Met.  62. 

*  Gen.  Stats.  Mass.,  1860,  p.  519,  sec.  25. 
»  Campbell  v.  Webster,  15  Gray,  28. 

'  Dooley  v.  Wolcott,  4  Allen,  406. 
^  Sanborn  v.  Chamberlin,  101  Mass.  409. 
»  Ufford  V.  Dickersou,  12  Allen,  543. 
"  Gen.  Stats.  N.  H.,  1867,  p.  444,  sec.  11. 
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special  directions  concerning  the  form  or  contents  of 
the  return.  "It  is  well  settled  in  this  state  that  an 
officer's  return  of  the  levy  of  an  execution  upon  real 
estate  must  state  expressly  every  fact  essential  to  the 
validity  thereof  by  statute,  or  that  every  such  fact 
must  be  necessa,rily  implied  in  what  is  stated,  in  order 
to  make  the  levy  effectual  to  pass  the  title  to  the  prop- 
erty levied  on."  ^  The  return  need  not,  in  this  state, 
show  that  the  levy  was  made  by  the  direction  of  the 
creditor;^  nor  that  the  land  had  previously  been  at- 
tached on  mesne  process.*  But  it  must  state  that  the 
appraisers  were  residents  of  the  county,*  and  that  the 
defendant  whose  land  was  taken  was  notified  to  select 
an  appraiser.*  In  Vermont,  the  statute  does  not  pre- 
scribe the  form  nor  the  contents  of  the  return.  At  an 
early  day,  a  form  prepared  and  published  by  Judge 
Chipman  came  into  general  use,  and  was  upheld  by 
the  courts.*     The  return  of  the  officer,  as  well  as  every 

»  Avery  v.  Bowman,  39  N.  H.  395;  Mead  v.  Harvey,  2  N.  H.  498. 

»  Smith  V.  Smith,  11  N.  H.  459. 

'  Derry  Bank  v.  Webster,  44  N.  H.  264. 

*  Libbey  v.  Oopp,  3  N.  H.  45. 

"  Whittier  v.  Varney,  10  N.  H.  291. 

« Cleveland  v.  Allen,  4  Vt.  176;  Eastman  «.  Curtis,  4  Vt.  616;  Chase  «. 
Bowen,  7  Vt.  43i;  Aldia  v.  Burdiok,  8  Vt.  21.  The  form  referred  to  is  as  fol- 
lows: — 

"Rutland  County,  ss.  Know  all  men  by  these  presents,  that  I,  J.  B., 
sheriff  of  the  county  of  Rutland,  by  virtue  of  the  within  writ  of  execution  to 

me  directed,  and  by  direction  of  J.  W.,  the  creditor  within  named,  did  at , 

in  said  county,  on  the day  of ,  in  the  year  of  our  Lord ,  levy  the 

said  writ  of  execution  on  a  certain  tract  or  parcel  of  land,  shown  to  me  by  said 
J.  W.  as  the  property  of  B.  G.,  the  within-named  debtor,  sitilate,  lying,  and 

being  in aforesaid,  and  bounded  as  follows,  to  wit:  Beginning  [here  insert 

the  bounds  of  the  land  as  set  oflf],  and  afterward,  to  wit,  at aforesaid, 

on  the  day  and  year  last  aforesaid,  I  caused  the  same  land  with  the  appur- 
tenances thereof  to  be  appraised  by  P.  P.,  I.  N.,  and  I.  S.,  good  and  lawful 
freeholders  of  the  vicinity,  chosen,  appointed,  and  sworn  as  the  law  directs, 
who,  on  their  oaths,  have  appraised  the  same  at  the  sum  of  £40  10s.  5d.  law- 
ful money,  to  full  satisfaction  of  the  within  writ  of  execution  and  legal  cost 
Vol.  U.— 80 
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other  act  necessary  to  sustain  the  extent,  must,  in 
"Vermont,  be  completed  before  or  on  the  return  day  of 
the  writ.  Otherwise  the  extent  is  void.^  "The  re- 
turn of  the  officer,  as  to  all  matters  which  are  properly 
the  subject  of  his  return,  is  conclusive  so  far  as  it  affects 
parties  and  privies  to  the  process  returned."- 

§385.  Describing  the  Property. — Either  in  the 
return  of  the  officer,  or  in  the  certificate  of  the  ap- 
praisers, the  property  taken  must  be  described  by 
metes  and  bounds,  or  by  some  other  sufficient  means 
of  designation.  We  have  already  considered  the  ques- 
tion of  description  in  connection  with  levies  under  exe- 
cution, where  the  levy  is  to  be  succeeded  by  a  sale  and 
conveyance  of  the  property.*  The  rules  there  stated 
and  the  authorities  there  cited  seem  to  be  equally 
applicable  where  the  question  of  description  is  to  be 
considered  in  connection  with  an  extent  of  the  debtor's 
real  estate.  If,  from  the  terms  used  in  the  descrip- 
tion, the  property  cannot  be  ascertained,  the  extent  is 
undoubtedly  void.  But,  on  the  other  hand,  any  de- 
scription by  which  the  bounds  of  the  property  may  be 
determined  is  sufficient.*  Nor  is  it  essential  that  this 
determination  should   be  capable   of  being   correctly 

thereon  arising,  aa  stated  in  the  bill  hereto  annexed,  and  on  the  same  day  of 
• ,  in  the  year  of  our  Lord ,  I  delivered  possession  of  the  above-de- 
scribed premises  to  the  said  J.  W.,  and  caused  him  to  become  seised  thereof. 
In  witness  whereof,  I  have  hereunto  subscribed  my  name  and  affixed  my  seal, 
the  day  and  year  above  contained.  J.  B."  (Reports  and  Dissertations,  by 
Nathaniel  Chipman,  p.  264.) 

'  Hall  V.  Hall,  5  Vt.  304;  Downer  v.  Hazen,  10  Vt.  418;  Morton  v.  Edwin, 
19  Vt.  77;  Russell  o.  Brooks,  27  Vt.  640;  Perriu  v.  Reed,  33  Vt.  62;  Little  v. 
Sleeper,  37  Vt.  105;'  86  Am.  Dec.  697. 

2  Baker  v.  Baker,  125'  Mass.  7. 

'Ante,  §281. 

*  Lyford  v.  Thurston,  16  N.  H.  400;  Colbum  v.  Pomeroy,  44  N.  H.  19; 
Hedges.  Drew,  12  Pick.  141;  22  Am.  Dec.  416;  Morse  v.  Dewey,  3N.  H.  535. 
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made  from  a  mere  inspection  of  the  description.  Parol 
evidence  may  be  resorted  to  for  the  purpose  of  explain- 
,ing  the  meaning  of  the  terms  used.  If,  by  the  aid  of 
such  evidence,  the  lands  may  be  located,  the  descrip- 
tion is  as  complete  as  the  law  will  exact.'  In  cases  of 
doubt,  the  language  is  construed  against,  rather  than 
in  favor  of,  the  creditor.^  It  is  not  fatal  to  the  extent 
that  the  terms  of  the  description  are  in  some  respects 
false  or  contradictory,  if,  taken  altogether,  they  make 
it  clear  what  lands  are  ilitended.*  "  If  the  description 
in  the  return  of  the  extent  be  sufficient  to  show  with 
reasonable  certainty  what  premises  were  intended  to 
be  set  off,  it  will  be  sufficient,  though  incorrect  and 
contradictory  in  some  particulars."*  For  the  purposes 
of  description,  reference  may  be  made  to  the  debtor's 
deeds,^  and  the  description  therein  contained  may  be 
thereby'  adopted  for  the  purposes  of  the  extent.  A 
tract  of  land  was  accurately  described,  but  a  reserva- 
tion was  made  of  "about  an  acre  and  a  half  sold  to 
Abel  Wilder."  It  was  held  that  the  court  would  pre- 
sume-that the  sale  was  evidenced  by  a  conveyance 
from  the  debtor  to  Abel  Wilder;  that  the  reservation 
was  in  effect  a  reservation  of  "about  an  acre  and  a 
half,  as  described  in  a  deed  to  Abel  Wilder;  and 
therefore,  that  the  description  was  not  void  for  uncer- 
tainty."^    A  statute  requiring  a  description  "  by  metes 

'  Chappell  V.  Hunt,  8  Gray,  427. 

^  Young  V.  McGowan,  59  Me.  349. 

»  Forbes  v.  Hall,  51  Me.  568;  Jones  v.  Buck,  54  Me.  301;  Thatcher  v.  How- 
land,  2  Met.  41;  Johnson  v.  Simpson,  36  K.  H.  91. 

•  Vogt  V.  Ticknor,  48  Me.  249.  . 

'  Cowan  V.  Wheeler,  31  Me.  439;  Boylston  v.  Carver,  11  Mass.  515;  Jenka 
V.  Ward,  4  Met.  404;  Hyde  v.  Barney,  17  Vt.  280;  44  Am.  Dec.  335;  Maeck 
V.  Sinclair,  11  Vt.  103. 

»  Oilman  v.  Thompson,  11  Vt.  643;  34  Am.  Deo.  714. 
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and  bounds"  may  be  satisfied  without  stating  distances, 
courses,  and  monuments.  It  is  enough  that  the  land 
may  be  identified.^  The  lands  taken  may  be  described . 
by  giving  the  names  of  the  proprietors  of  the  adjoining 
lands.^  While  parol  evidence  is  competent  to  assist  in 
the  interpretation  of  the  language  used  in  the  descrip- 
tion, it  cannot  be  employed  for  the  purpose  of  showing 
what  the  oflScer  intended  to  do,^  nor  for  the  purpose  of 
changing  the  operation  of  terms  which  ^re  apparently 
free  from  ambiguity,  and  of  import  so  obvious  as  to  be 
in  no  need  of  interpretation.  Thus  where  the  point 
of  commencing  "is  described  as  being  at  a  stake  at  the 
west  corner  of  certain  land,  and  that  corner  can  be 
ascertained,  parol  evidence  is  inadmissible  to  prove 
that  in  fact  the  stake  referred  to  stood  at  a  different 
place."*  So  where  the  boundaries  of  a  tract  were 
stated  by  courses  and  distances,  but  no  monuments 
were  mentioned  by  which  these  courses  or  distances 
could  be  controlled,  it  was  adjudged  that  parol  evi- 
dence could  not  be  received  to  show  an  error  in  one  of 
the  courses."  Some  statutes  require  that  the  interest 
of  the  debtor  in  the  lands  extended  be  designated.  If 
an  officer,  acting  under  such  a  statute,  omits  to  specify 
the  interest  taken,  the  extent  is  void.^  The  same 
result  follows  where  an  attempted  specification  is  ex- 
pressed in  terms  so  vague  as  to  accomplish  no  useful 

'  Rollina  v.  Mooers,  25  Me.  192. 

="  MoConihe  v.  Sawyer,  12  N.  H.  396 

»  Young  V.  McGowan,  59  Me.  349. 

« Pride  v.  Lunt,  19  Me.  115;  Wiswall  v.  Marston,  54  Me.  270;  Moore  ». 
Griffin,  22  Me.  359;  Wellfleet  v.  Truro,  9  Allen,  137;  Crosby  v.  Parker,  4 
Mass.  110. 

*  Chadboume  v.  Mason,  48  Me.  389. 

«  Rawson  v.  LoweU,  34  Me.  201.  See  Hyde  v.  Barney,  17  Vt.  280;  44  Am. 
Dec.  335;  Sti^son  v.  Bouse,  62  Me.  2fil. 
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purpose.  Hence  a  levy  upon  half  of  certain  desig- 
nated lands,  "reserving  and  excepting  such  encum- 
brances and  conveyances  as  may  have  been  made  prior 
to  the  levy,"  is  void.^  Where  the  return  shows  that  a 
tract  of  land  has  been  set  off  as  the  property  of  the 
debtor,  these  terms  imply  that  the  estate  extended 
was  the  highest  and  most  extensive  known  to  the  law, 
or  in  other  words,  that  it  was  an  estate  in  possession 
in  fee-simple  absolute.-  The  words  "an  estate  in 
fee"  signify  an  estate  in  fee-simple,  in  severalty,  and  in 
possession.^  In  Massachusetts,  a  levy  "on  an  undi- 
vided portion  of  the  defendant's  inheritance,  as  appears 
by  the  inventory  of  his  father's  estate,"  was  declared 
invalid  for  uncertainty.*  If  an  attempt  is  made  to 
extend  several  lots  under  execution,  and  some  of  them 
are  so  imperfectly  described  as  not  to  pass  by  the 
extent,  this  fact  will  not  invalidate  the  extent  as  to 
those  lots  which  are  properly  described.^ 

§386.  Recording  the  Writ  and  Return. — "The 
officer"  must,  under  the  statute  of  Connecticut,  "cause 
the  execution,  with  the  proper  indorsement  thereon  of 
the  appraisal  and  his  proceedings,  to  be  recorded  at 
length  in  the  records  of  the  town  clerk  of  the  town 
where  the  land  or  real  estate  lies,  and  he  shall  then 
return  such  execution  into  the  office  of  the  clerk  of  the 
court  from  whence  it  issued,  there  to  be  kept  on  file."* 

1  Thayer  v.  Mayo,  34  Me.  139. 

2  Patterson  v.  Chandler,  55  Me.  53;  Boynton  v.  Grant,  52  Me.  220. 

»  Braekett  v.  Ridlon,  54  Me.  426;  Corbett  v.  Maine  Bank,  53  Me.  542.  It 
was  formerly  necessary  in  Maine  to  designate  the  debtor's  estate,  but  it  is  not 
so  now.     French  v.  Allen,  50  Me.  437. 

'  Tate  V.  Anderson,  9  Mass.  92. 

'  Bates  V.  Downer,  4  Vt.  178. 

«  Gen.  Stats.  Conn.,  1866,  p.  57,  §  252. 
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The  recording  of  an  instrument  upon  the  public  records 
is  generally  for  the  purpose  of  imparting  notice  and 
preserving  evidence  of  an  act  already  consummated. 
Thus  a  conveyance  of  lands  becomes  operative  when  it 
is  first  delivered  to  the  grantee.  This  is  not  neces- 
sarily the  case  with  the  execution,  and  the  officer's 
return  showing  the  proceedings  had  thereunder. 
Title  by  extent  depends  upon  a  complete  compliance 
with  the  provisions  of  the  statute.  If  the-  statute 
requires  the  execution  and  return  to  be  recorded,  then 
such  recording  is  indispensable  to  the  completeness 
and  validity  of  the  extent,  unless  the  statute  shows 
upon  its  face  that  such  recordation  shall  not,  in  certain 
cases  or  between  certain  parties,  be  deemed  indispen- 
sable. In  Connecticut  the  extent  is  not  consummated, 
nor  the  debtor's  title  divested,  until  the  last  require- 
ment of  the  statute  has  been  fulfilled;  or  in  other 
words,  until  the  recording  has  been  done,  and  the  writ 
returned  into  the  office  of  the  clerk  of  the  court.^  In 
Maine,  "the  officer  is  to  return  the  execution  into  the 
clerk's  office  where  returnable,  and,  within  three  months 
after  completing  the  levy,  cause  it,  with  the  return 
thereon,  to  be  recorded  in  the  registry  of  deeds  where 
the  land  lies.  When  not  so  recorded,  the  levy  will  be 
void  against  a  person  who  has  purchased  for  a  valu- 
able consideration,  or  has  attached  or  taken  on  execu- 
tion the  same  premises,  without  actual  notice  thereof 
If  the  levy  is  recorded  after  the  three  months,  it  will 
be  valid  against  a  conveyance,  attachment,  or  levy 
made   after   such    record."^     When   it   is   sought    to 

'  Kellogg  V.  Wadhams,  9  Conn.  201;  Coe  v.  Stow,  8  Conn.  535;  French  v. 
Gray,  2  Conn.  104;  Tapliff  i;.  Davis,  1  Koot,  556;  Burton  v.  Pond,  5  Day,  160. 

2  Rev.  Stats.  Me.,  1871,  p.  572,  sees.  15,  16;  Boynton  v.  Grant,  62  Me.  220; 
Hanly  v.  Sidelinger,  52  Me.  138;  Baloh  v.  Pattee,  38  Mo.  353;  Pope  v.  Cutler, 
22  Me.  105;  Stevens  v.  Bachelder,  28  Me.  218. 
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charge  a  subsequently  attaching  creditor  with  notice 
of  a  prior  unrecorded  levy,  the  proof  must  be  exceed- 
ingly clear  and  unequivocal/  "The  record  of  the 
return  of  the  officer  without  his  signature  to  authenti- 
cate it  cannot  be  considered  such  a  record  as  the 
statute  required  to  make  the  levy  effectual  against 
subsequent  purchasers."^ 

In  computing  the  time  within  which  the  recording 
is  required  to  be  done,  the  day  of  the  levy  should  be 
excluded.^  If  the  proceedings  supporting  the  extent 
are  properly  recorded,  the  time  when  the  execution  is 
returned  to  the  clerk's  office  whence  it  issued  seems  to 
be  regarded  as  immaterial,  both  in  Maine  and  Massa- 
chusetts.* The  statute  of  Massachusetts,  providing  for 
recording  the  execution  and  return,  and  specifying  the 
persons  against  whom  the  extent  must  be  treated  as 
invalid  unless  such  record  is  made,  is  substantially 
like  the  statute  of  Maine."^  In  New  Hampshire  the 
officer  must  "  make  a  full  return  of  his  proceedings, 
and  cause  the  execution  and  return  to  be  recorded  at 
length  in  the  registry  of  deeds  of  the  county,  and  re- 
turned to  the  office  of  the  clerk  of  the  court  to  which 
it  is  by  law  returnable.  All  the  debtor's  interest  in 
such  real  estate  shall  pass  by  the  levy,  as  against  all 
persons,  if  the  levy  is  recorded,  as  aforesaid,  on  or 
before  the  return  day  of  the  execution;  otherwise, 
only  as  against  the  debtor  and  his  heirs,  until  such  rec- 

• 

*  Doe  V.  Flake,  17  Me.  249;  MoMechan  v.  Griffing,  3  Pick.  149;  15  Am. 
Dee.  198. 

a  Stevens  v.  Bachelder,  28  Me.  231. 
'  Berry  v.  Spear,  13  Me.  187. 

*  Emerson  v.  Towle,  5  Me.  167;  Prescott  v.  Pettee,  3  Pick.  331. 

*  Gen.  Stats.  Mass.,  1860,  p.  518,  sees.  17-19;  Waterhouseo.  Waite,  11  Mass. 
207;  Tobey  v.  Leonard,  15  Mass.  200;  McGregor  v.  Brown,  5  Pick.  170;  Pres- 
cott V.  Pettee,  3  Pick.  331;  McCIellan  v.  Whitney,  15  Mass.  137;  Houghton  v. 
Bartholomew,  10  Met.  138;  De  Witt  v.  Harvey,  4  Gray,  486. 
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ord  is  made."^  In  Vermont,  all  executions  extended 
upon  real  estate  must,  with  the  officer's  return  thereon, 
be  recorded  in  the  oflSce  where  deeds  of  such  property- 
are  required  to  be  recorded,  and  also  be  returned  to 
the  office  of  the  clerk  of  the  court  or  the  justice  of  the 
peace  whence  they  issued,  and  be  there  recorded.^  In 
this  state,  everything  required  to  be  done  by  the  offi- 
cer must  be  completed  within  the  life  of  the  writ. 
Hence  he  cannot  make  out  nor  subscribe  his  return 
after  the  return  day.*  It  is  indispensable  to  the  pass- 
ing of  title  that  the  execution  and  the  officer's  return 
be  recorded  in  the  office  of  the  town  clerk  during  the 
life  of  the  writ;*  but  the  record  in  the  office  of  the 
clerk  of  the  court,  or  of  the  justice  of  the  peace,  may 
be  made  at  any  time  afterward,  and  before  the  com- 
mencement of  the  action  in  which  the  extent  is  called 
in  question,^  provided  that  the  writ  was  actually  re- 
turned to  such  office  on  or  before  the  return  day 
thereof.* 

§  387.  Of  Contradicting  and  Supporting  the  Offi- 
cer's Return. — The  return  of  the  officer,  as  long  as  it 
remains  in  force,  is  conclusive  either  of  the  validity  or 
invalidity  of  the  extent.  If  it  shows  the  existence  of 
all  the  essential  facts,  the  extent  must  be  upheld.  If 
it  fails  to  show  the  existence  of  some  essential  fact,  the 

'  Gen.  Stats.  N.  H.,  1867,  p.  444,  sees.  11,  12.  At  an  early  day  in  this  state 
the  recording  was  indispensable  to  the  validity  of  the  extent,  as  against  the 
debtor.  Sullivan  v.  McKean,  1  N.  H.  371;  Rand  v.  Hadlock,  6  N.  H.  514; 
Morse  v.  Charlton,  7  N.  H.  581. 

2  Gen.  Stats.  Vt.,  1862,  p.  365,  sec.  20;  Willardw.  Whipple,  40  Vt.  219. 

'  Hall  V.  Hall,  5  Vt.  304;  Downer  v.  Hazen,  10  Vt.  418. 

*  Perrinj;.  Reed,  33  Vt.  62;  Ellison  v.  Wilson,  36  Vt.  60;  Little  v.  Sleeper, 
37  Vt.  105;  Willard  v.  Lull,  20  Vt.  373. 

"  Morton  v.  Edwin,  19  Vt.  77. 

'  Russell  V.  Brooks,  27  Vt.  640. 


1273  EXTENDING  EXECUTIONS.  S38 

extent  must  be  disregarded.  In  Connecticut  the  re- 
turn is  only  prima  facie  evidence  of  the  facts  therein 
stated.'  In  each  of  the  other  states  wherein  lands  are 
extended  under  execution,  the  rule  is  otherwise.  As 
between  the  parties  to  the  writ  and  their  successors  in 
interest,  the  validity  of  the  extent  cannot  be  assailed 
by  showing  that  some  one  or  more  of  the  essential  facts 
stated  in  the  return  did  not  in  fact  exist.^  Hence  it 
cannot  be  shown,  in  opposition  to  the  return,  that  the 
appraisers  were  interested,  or  indiscreet,  or  otherwise 
disqualified  from  acting;^  nor  that  a  person  described 
as  the  agent  of  the  debtor  was  not  in  fact  such  agent;* 
nor  that  seisin  was  not  delivered  to  the  creditor  j'^  nor 
that  the  appraisers  over-estimated  certain  encum- 
brances;* nor  that  certain  buildings  were  excluded 
from  the  estimate  made  by  the  appraisers;''  nor  that 
they  were  not  sworn;*  nor  that  the  lands  extended 
are  not  the  lands  which  were  appraised.®  But  the  re- 
turn is.  not  conclusive  of  the  existence  nor  the  amount 
of  an  alleged  encumbrance  which  the  appraisers  have 
deducted  from  their  valuation  of  the  property  taken.'" 

1  Page  V.  Green,  6  Conn,  3.S8;  Wilkie  v.  Hall,  15  Conn.  32;  Palmer  t).  Thayer, 
28  Conn.  237;  Watson  v.  Watson,  6  Conn.  338. 

2  Bamford  v.  Melvin,  7  Me.  14;  Huntress  v.  Tiney,  39  Me.  237;  Hotchkiss 
V.  Hunt,  56  Me.  252;  Bott «.  Bumell,  11  Mass.  163;  McGough  i>.  Wellington, 
6  Allen,  500;  Estabrook  v.  Hapgood,  10  Mass.  313;  Whitaker  v.  Sumner,  7 
Pick.  551;  19  Am.  Dec.  248;  Brown  v.  Davis,  9  N.  H.  76;  Ladd  v.  Wiggin,  35 
N.  H.  421;  69  Am.  Dec.  541;  Parker  v.  Guillow,  10  N.  H.  103;  Swift  v.  Cobb, 
10  Vt.  282;  Hathaway  v.  Phelpse,  Aiken,  84;  Eastman  v.  Curtis,  4  Vt.  616. 

*  Grover  v.  Howard,  31  Me.  546;  McKeen  v.  Gammon,  33  Me.  187;  Camp- 
bell V.  Webster,  15  Gray,  28;  Rollins  v.  Mooers,  25  Me.  192. 

*  Dooley  v.  Wolcott,  4  Allen,  406. 

*  Cowan  V.  Wheeler,  31  Me.  439. 

'  Boody  V.  York,  8  Greeul.  272;  Tibbets  v.  Merrill,  12  Me.  122. 
'  Waterhouse  v.  Gibson,  4  Me.  230. 
»  Dodge  V.  Farnsworth,  19  Me.  278. 
»  Stevens  v.  Brown,  3  Vt.  420;  23  Am.  Deo.  215. 

"  Hunnum  v.  Tourtellot,  10  Allen,  494;  McGregor  v.  Williama,  10  Cuah. 
526;  Jenka  v.  Ward,  4  Met.  404. 
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That  the  return  cannot  be  supported  by  parol  evidence 
is  a  rule  even  more  universally  acknowledged  and  en- 
forced than  that  it  cannot  be  contradicted  thereby. 
Every  fact  requisite  for  the  support  of  the  extent  must 
appear  by  the  record.  The  record  may  be  silent  con- 
cerning some  material  fact.  Parol  evidence  regarding 
this  fact  would  not  tend  to  contradict  the  record.  Such 
evidence  is  nevertheless  inadmissible.  Unless  the  de- 
ficiency in  the  record  can  be  supplied  by  amendment, 
the  extent  must  fail.^  We  shall  in  the  next  section 
consider  when  and  against  whom  an  amendment  of  the 
record  may  be  allowed. 

§  388.  Amendments.  —  Until  the  execution  is  de- 
posited for  record,  it  is  still  within  the  legal  power  of 
the  officer,  and  he  may  make  such  return  as  he  may 
deem  conformable  to  the  facts.  If,  before  that  time, 
he  has  in  fact  written  out  his  return,  he  may,  notwith- 
standing, amend  it  without  leave  of  court,"  and  he  may 
also  permit  the  appraisers  to  amend  their  certificate.^ 
After  the  execution  has  been  recorded,  and  has  thereby 
been  made  a  matter  of  record,  it  can  only  be  amended 
by  permission  of  the  court.  As  long  as  the  proposed 
amendment  to  a  return  does  not  prejudice  the  rights  of 
third  persons  acquired  bona  fide  and  without  notice,  and 
is  clearly  in  conformity  with  the  facts,  it  will  generally 
be  permitted.*     While  in  one  instance  an  application 

'  Metcalf  V.  Gillett,  5  Conn.  400;  Howard  v.  Turner,  6  Greenl.  106;  Banister 
V.  Higginson,  15  Me.  73;  32  Am.  Dec.  134;  Munroe  w.  Reding,  15  Me.  153; 
Lambert  v.  Hill,  41  Me.  475;  Jaokaon  v.  Woodman,  29  Me.  266;  Ladd  v.  Blunt, 
4  Mass.  402;  Wellington  v.  Gale,  13  Mass.  483;  Williams  v.  Amory,  14  Mass.  20. 

2  Welsh  D.  Joy,  13  Pick.  477. 

'  Kellogg  V.  Wadhams,  9  Conn.  208. 

•  Pratt  V.  Wheeler,  6  Gray,  520;  Brown  v.  Washington,  110  Mass.  629; 
Bates  V.  Willard,  10  Met.  62;  Mahurin  v.  Braokett,  5  N.  H.  9;  Eveleth  v.  Lit- 
tle, 16  Me.  374;  Glidden  v.  Philbrick,  56  Me.  222. 
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for  permission  to  amend  a  return  was  denied,  because 
not  made  until  after  the  lapse  of  twenty-six  years/  still 
it  cannot  be  said  that  there  is  any  limitation  of  time 
after  which  such  an  application  must  be  denied.  Thus 
leave  to  make  an  amendment  was  granted  twenty  years 
after  the  return  had  been  recorded;^  and  the  general 
practice  is  to  permit  the  amendment  of  the  return  at 
the  trial  of  actions  in  which  title  is  sought  to  be  de- 
raigned  under  the  extent,  irrespective  of  the  tiine  which 
has  elapsed,*  unless  the  officer  making  the  return  has 
become  interested  in  making  the  amendment,*  cr  an 
innocent  party  will  be  prejudiced  if  the  permission  to 
amend  is  granted.  As  a  general  rule,  amendments  are 
never  permitted  to  inflict  a  wrong  upon  strangers  to 
a  suit.  Where  the  record  of  the  extent  does  not  show 
that  it  was  valid,  strangers  are  authorized  to  treat  with 
the  defendant  as  still  being  the  owner  of  the  property 
sought  to  be  taken  from  him.  When  they  have  so 
treated  with  him,  and  have,  in  good  faith,  and  for  a 
valuable  consideration,  become  vested  with  his  title, 
their  equity  is  equal  to  that  of  the  creditor.  Tke  court 
will  not,  where  the  equities  are  equal,  interpose  to  as- 
sist the  creditor  by  ordering  an  amendment  of  the  re- 
turn, and  by  making  that  appear  valid  which  before 
appeared  invalid.^  But  where  the  party  holding  title 
under  the  defendant  had  notice  of  the  facts  authorizing 

'  Rubs  v.  Gilman,  16  Me.  209. 
2  Gilman  v.  Stetson,  16  Me.  124. 
'  Howard  v.  Turner,  6  Greenl.  106. 

*  Pierce  v.  Strickland,  26  Me.  277. 

*  Berry  v.  Spear,  13  Me.  187;  Banister  v.  Higginaon,  15  Me.  73;  32  Am. 
Dec.  134;  Means  v.  Osgood,  7  Greenl.  146;  Bowman  ».  Stark,  6  N.  H.  459; 
Fairfield  v.  Paine,  23  Me.  498;  41  Am.  Deo.  357;  Lumbert  v.  Hill,  41  Me.  475; 
Boyuton  v.  Grant,  52  Me.  220;  Williams  v.  Brackett,  8  Mass.  240;  Emerson  v. 
Upton,  9  Pick.  167;  Hovey  v.  Wait,  17  Pick.  196;  Barnard  v.  Stevens,  2  Aiken, 
429;  16  Am.  Dec.  733. 
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the  proposed  amendment,  he  cannot  successfully  resist 
the  application  to  amend/  The  record,  while  not  so 
perfect  as  to  be  in  no  need  of  amendment,  may  yet, 
taken  as  a  whole,  show  that  all  essential  acts  were  per- 
formed, or  at  least  may  make  it  appear  probable  that 
they  were  not  omitted.  In  such  a  case,  it  operates  as 
constructive  notice  to  all  persons,  and  authorizes  an 
amendment  as  against  all  persons,^  and  the  amendment, 
when  ordered  and  made,  makes  the  writ  as  binding  as 
if  no  amendment  had  ever  been  needed.*  A  mistake 
in  a  date  may  be  corrected  by  amendment,  as  where  an 
officer  states  that  he  gave  notice  to  the  defendant  to 
choose  an  appraiser  in  October,  1876,  when  he  intended 
October,  1879.* 

§  389.  Redemption  of  Lands  Whicli  have  been 
Extended. —  In  Maine,  real  estate  maybe  redeemed 
within  one  year  after  the  levy  thereon,  by  paying  or 
tendering  to  the  creditor  the  amount  of  its  appraise- 
ment, with  interest  from  the  levy,  with  reasonable 
expenses  of  improvements,  repairs,  or  taxes,  after  de- 
ducting the  rents  and  profits.  After  such  redemption, 
the  creditor  must  execute  a  deed  of  release  to  the 
debtor.^  The  statute  also  provides  methods  by  which 
the  amount  required  to  redeem  may  be  ascertained;* 
and  in  case  the  creditor,  upon  suflScient  tender  being 

'  Haven  v.  Snow,  14  Pick.  28. 

'  Fairfield  v.  Paine,  23  Me.  498;  41  Am.  Dec.  357;  Baker  v.  Davis,  19  N.  H. 
322;  Whittier  v.  Varney,  10  N.  H.  291;  Rollins  v.  Rioti,  27  Me.  557;  Whittier 
V.  Vaughan,  27  Me.  301;  Glidden  v.  Philbriok,  56  Me.  222;  Derry  Bank  v. 
Webster,  44  N.  H.  264;  Gibson  v.  Bailey,  9  N.  H.  168;  Avery  v.  Bowman,  39 
N.  H.  393;  Smith  v.  Knight,  20  N.  H.  9;  Peaks  v.  Gifford,  78  Me.  362. 

3  Symonds  v.  Harris,  51  Me.  14;  81  Am.  Deo.  553. 

*  Peaks  V.  Gifford,  78  Me.  362. 

s  Rev.  Stats.  Me.,  1871,  p.  574,  see.  22. 

« Ibid.,  sees.  23,  25. 
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made,  refuses  to  release,  the  debtor  may  recover  the 
lands  by  a  writ  of  entry,  upon  bringing  into  court  the 
money  tendered.^  Redemption  may  be  made  by  pay- 
ment to  the  creditor's  attorney  who  recovered  the  judg- 
ment.^ Though  several  parcels  have  been  extended, 
and  separate  appraisements  thereof  have  been  made, 
no  redemption  can  be  made  without  paying  the  entire 
amount  of  the  extent.^  When  the  debtor,  after  mak- 
ing a  sufficient  tender,  brings  a  writ  of  entry,  he  may 
bring  the  money  tendered  into  court  at  any  time  before 
judgment.*  A  debtor  paying  part  of  the  sum  needed 
to  make  a  redemption,  and  failing  as  to  the  residue, 
loses  both  his  land  and  his  money.*  Where  a  bill  in 
equity  is  brought  to  redeem,  it  must  be  filed  so  early 
that  the  amount  can  be  ascertained  and  brought  into 
court  before  the  expiration  of  one  year  from  the  levy.* 
"A  reception  by  a  mortgagee  of  his  debt  after  a  fore- 
closure of  his  mortgage  operates  as  a  waiver  of  the 
forfeiture,  and  an  extinguishment  of  his  title.'  No 
good  reason  is  perceived  why  the  reception  of  his  debt, 
after  the  time  allowed  by  law  for  the  redemiption  of  a 
levy,  should  not  have  like  effect  upon  the  title  of  the 
judgment  creditor  acquired  by  the  levy."*  If  the 
creditor  insures  buildings  on  the  premises  in  his  own 
name,  and  with  his  own  funds,  the  amount  which  he 
may  realize  through  their  loss  from  such  insurance 
cannot  in  Maine  be  deducted  from  the  amount  which 

'  Ibid.,  sec.  24. 

'  Gray  v.  Wass,  1  Greenl.  257. 

"  Fosa  V.  Stickney,  5  Me.  390;  Bond  v.  Bond,  2  Pick.  382. 
« Ibid. 

'  Morton  v.  Chandler,  6  Me.  142. 
'  Boothby  v.  Commercial  Bank,  30  Me.  361. 

'  Cutts  V.  York  Mfg.  Co.,  18  Me.  190;  Converse  v..  Cook,  8  Vt,  164;  Batch- 
elder  v.  Robinson,  6  N.  H.  12. 

s  Randall  v.  Famham,  36  Me.  8& 
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the  debtor  must  pay  to  effect  a  redemption.^  The  stat- 
ute of  New  Hampsliire  provides  that  every  extent  shall 
be  void  if,  within  one  year  from  the  return  day  of  the 
writ,  the  debtor  or  any  person  interested  pays  or  ten- 
ders the  amount  at  which  the  real  estate  was  set  off, 
with  interest,  taxes,  and  reasonable  expenses  of  repairs, 
improvements,  and  insurance,  deducting  rents  and  prof- 
its;" or  the  debtor  may  make  full  payment,  and  there- 
after sue  and  recover  rents  and  profits  from  the  creditor.' 
When  the  redemption  has  been  consummated,  the  cred- 
itor must  execute  a  release.*  The  statute  of  Massachu- 
setts, fixing  the  time  when  redemption  may  be  made, 
the  amount  to  be  paid,  the  methods  of  ascertaining 
such  amount,  the  execution  of  the  release  by  the  cred- 
itor, and  the  remedies  available  to  the  debtor,  is  very 
similar  in  its  terms  to  the  statute  of  Maine,  to  which 
reference  has  already  been  made.^  By  the  statute  of 
Vermont,  the  person  whose  estate  has  been  extended, 
or  his  legal  representatives,  may,  within  six  months 
from  the  time  the  execution  was  extended,  "tender 
and  pay  to  the  clerk  of  the  court  or  justice  to  whom 
such  execution  was  returned  the  sum  at  which  such 
real  estate  was  appraised  and  set  off  on  such  execution, 
together  with  the  legal  interest  thereon ;  and  such  clerk 
or  justice  shall  receive  the  same,  and  deliver  a  certificate 

'  Gushing  v.  Thompson,  34  Me.  496. 

2  Gen.  Stata.  N.  H.,  1867,  p.  444,  sec.  13. 

'  Ibid.,  p.  445,  sec.  20. 

*Ibicl.,  sec.  21. 

*  Gen.  Stats.  Mass.,  1860,  pp.  520,  521,  sees.  27-32.  As  to  time  for  redemp- 
tion, see  Bigelow  v.  Willson,  1  Pick.  485;  Fuller  v.  Russell,  6  Gray,  128;  Nor- 
ton V.  Babcock,  2  Met.  518;  what  will  be  allowed  for  repairs  and  improvements^ 
Norton  v.  Babcock,  2  Met.  518;  who  may  redeem,  Bigelow  v.  Willson,  1  Pick. 
485;  writ  of  entry  by  debtor  against  creditor,  Hooker  v.  Hudson,  19  Pick.  467; 
bills  to  redeem  and  decrees  thereon,  Houghton  v.  Field,  2  Oush.  141 ;  Elliott  v. 
Balcolm,  11  Gray,  286;  Richardson  v.  Washington  Bank,  3  Met.  536. 
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thereof  to  the  person  making  such  payment."^  This  cer- 
tificate, upon  being  recorded  in  the  town  or  county  clerk's 
office  where  the  writ  was  recorded,  defeats  the  title  de- 
rived under  the  extent.^  U^der  this  statute  the  tender 
must  be  made  to  the  clerk  or  justice.  If  made  to  the 
creditor,  it  is  good  for  naught.^  If  the  estate  extended 
is  not  red";emed  in  the  time  and  manner  designated  by 
statute,  the  creditor  may  enter  and  take  possession.* 

§  390.    To  What  Date  does  tlie  Extent  Relate  ?  — 

When  the  extent  is  completed,  it  is  desirable  to  know 
at  what  time  the  title  of  the  defendant  may  be  re- 
garded as  divested,  with  respect  to  subsequent  convey- 
ances and  encumbrances.  No  doubt  the  proceedings, 
when  consummated,  relate  back  so  as  to  take  effect 
at  the  time  when  the  extent  was  commenced.^  But 
what  is  this  time  ?  In  Maine,  it  was  once  held  that  an 
extent  could  not  be  considered  as  commenced  until  the 
appraisers  were  sworn  f  and  it  was  doubted  whether  it 
could  be  regarded  as  begun  before  the  lands  were  shown 
to  them  to  be  appraised.  This  decision  has  been  disap- 
proved elsewhere.  In  Massachusetts,  it  is  clear  that 
the  extent  begins  at  least  as  early  as  the  moment  when 
the  debtor  is  notified  to  select  an  appraiser;  and  it  is 
probable  that  it  begins  as  soon  as,  by  an  indorsement 
on  his  writ,  or  by  any  other  means,  the  officer  has  in- 
dicated his  intention  of  extending  any  particular  par- 
cel of  real  estate.^     If  an  attachment  and  a  subsequent 

'Gen.  Stats.  Vt.,  1862,  p.  365,  sec.  25. 
«Geii.  Stats.  Vt.,  1862,  p.  365,  sec.  26. 
»  Chandler  v.  Sawtell,  22  Vt.  318. 
«Gen.  Stats.  Vt.,  1862,  p.  366,  sec.  28. 
*  Clement  v.  Garland,  53  Me.  427. 

•Allen  V.  Portland  Stage  Co.,  8  Greenl.  207.     This  is  the  rule  in  New 
Hampshire.     Colbum  v.  Pomeroy,  44  N.  H.  19. 

'  Hall  V.  Crocker,  8  Met.  245.     See  French  v.  Allen,  50  Me.  437. 
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levy  under  the  execution,  issued  in  the  same  case, 
"are  both  valid,  then  the  creditor's  title  will  relate 
back  to  the  attachment,  and  take  date  from  that 
time.  If  the  levy  is  valid  and  the  attachment  void, 
then  the  creditor's  title  will  take  date  from  the  time  of 
the  levy ;  and  the  fact  that  the  officer  refers  to  the  at- 
tachment in  his  return  upon  the  execution  will  not 
affect  the  validity  of  the  levy."  ^ 

§  391.  The  Ultimate  Effect  of  the  Extent,  if  no  re- 
demption is  made,  is  to  invest  the  creditor  with  all 
the  title  and  right  in  the  real  estate  taken  to  which 
the  debtor  was  entitled  at  the  time  of  the  levy.  If 
the  lands  do  not  belong  to  the  debtor,  the  creditor  can 
acquire  no  title  and  no  seisin  ^  by  virtue  of  his  extent, 
nor  can  he  thereby  acquire  any  interest  in  such  title 
as  may  subsequently  become  vested  in  the  defendant." 
But  as  soon  as  seisin  is  delivered  by  the  officer  to  the 
creditor,  he  becomes,  until  redemption  is  made,  in- 
vested with  all  the  defendant's  title  in  the  property. 
If  the  defendant  continues  in  possession,  he  must  be 
regarded  as  a  mere  tenant  at  sufferance.*  The  creditor 
may,  by  virtue  of  his  own  seisin,  maintain  a  real  action, 
or  recover  in  trespass  against  the  debtor  for  continuing 
in  possession.^ 

1  Bracket*  v.  Ridlon,  54  Me.  433. 

2  Bott  V.  Burnell,  9  Masa.  96;  1  Met.  528. 
s  Freeman  v.  Thayer,  33  Me.  76. 

■*  Bryant  v.  Tucker,  19  Me.  383;  Nason  v.  Grant,  21  Me.  163;  Nickerson  v. 
Whittier,  20  Me.  223. 

^  Langdon  v.  Potter,  3  Masa.  215;  Gore  v.  Brazier,  3  Mass.  523j  3^  Am.  Dec. 
182. 


1281  SUPPLEMENTAL  PROCEEDINGS. 


CHAPTEE  XXIX. 

PROCEEDINGS    AT    LAW    SUPPLEMENTAL    TO   OR    IN    AID    OF 

EXECUTION. 

§  392.     Definition  of  supplemental  proceedings,  and  of  other  terms  used  in  this 

chapter. 
§  393.     The  object  of  sdpplemental  proceedings. 

§  394.    Whether  supplementary  proceedings  supersede  creditor's  suits. 
§  395.     The  nature,  classification,  and  effect  of  supplemental  proceedings. 
§  396.     On  what  judgment  and  in  what  time  to  prosecute. 
§  397.     Courts  and  judges  having  jurisdictiout 
§  398.     Who  may  prosecute. 
§  398  a.     Against  whom  may  be  prosecuted. 
§  398  b.     Witnesses,  and  their  examination. 

FBOCEEDINOS    AaAINSI  THE  DEFENDANT. 

§  399.     Pacts  necessary  to  authorize. 

§  400.     Affidavit. 

§  401.     The  order  to  appear. 

§  401  a.     Arrest  of  the  defendant. 

§  402.     Serving  the  order. 

I  403.     Appearing  before  the  judge. 

§  403  a.     Grounds  for  discharging  defendant  without  examination, 

§  404.     The  examination. 

§  405.    The  order  made  after  the  examination. 

§  406.     Proceeding  to  reach  known  assets  in  the  hands  of  defendant. 

§  406  a.     Second  examination  of  defendant. 

PKOCEEDINGS  AGAINST  THIKD  PBaSONS. 

§  407.  This  proceeding  is  independent  of  the  others. 

§  408.  Facts  requisite  to  procure  an  order  of  exanlination. 

§  409.  The  principal  debtor  should  be  summoned,  and  not  his  agents, 

§  410.  Over  whom  the  judge  may  exercise  jurisdiction. 

§  411,  To  whom  notice  may  be  given. 

§  412.  The  effect  of  the  notice. 

§  413.  The  effect  of  the  notice  as  suspending  liability  for  interest. 

§  414.  The  effect  of  th%  notice  on  subsequent  demands. 

§  415.  The  answer  abd  examination. 

§  416.  Defenses  of  the  person  summoned,  — considered  generally, 

§417,  Offsets, 

§  418,  The  examination  and  the  order  to  be  made, 

§  419.  The  receiver,  — his  appointment,  rights,  and  duties, 

§  420,  The  property  that  may  be  reached. 
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§  421.     The  power  to  punish  for  disobedience. 
§  422.     Costs. 

;§  423.     Of  the  right  of  the  debtor  of  defendant  to  pay  tne  officer  holding  the 
writ. 

§  392.    Definition  of  Supplemental   Proceedings, 
and.  of  Other  Terms  Used  in  This  Chapter. — The 

•ordinary  method  for  enforcing  a  judgment  for  money- 
is  by  levy  and  sale  of  the  property  of  the  defendant.^ 
This  method  frequently  proves  inadequate,  and  hence 
various  other  methods  have  been  resorted  to  for  the 
purpose  of  obtaining  satisfaction.      One  of  the  most 
familiar  of  these  is  by  a  proceeding  in  chancery,  com- 
monly known  as  a  creditor's  suit.     The  object  of  this 
suit  was  either  to  obtain  a  discovery  of  assets  subject 
to  execution  at  law,  or  to  secure  the  interposition  of 
courts  of  equity  to  set  aside  fraudulent  transfers  and 
assignments,  or  else  to  obtain  satisfaction  out  of  assets 
which  were  not  within  reach  of  an  ordinary  writ  of 
execution.     Under  the  statutes  now  in  force  in  the 
United  States,  the  necessity  for  creditors'  suits  is  very 
materially  diminished.     By  virtue  of  garnishments,  of 
trustee  process,  or  of  proceedings  supplemental  to  exe- 
cution, several  of  the   objects  formerly   accomplished 
by  creditors'  bills  are   now  more  speedily   and  easily 
obtained  by  proceedings  at  law.     In  some  of  the  states, 
the  statutes  providing  for  garnishment  under  writs  of 
attachment  are  made  applicable  to  proceedings  under 
execution.^     In  other  states,  statutory  provisions  have 
been  enacted,  which  apply  exclusively  to  writs  of  exe- 

'  The  defendant  and  the  defendant's  debtor  cannot  be  joined  as  co-defend- 
ants. They  are  under  no  joint  obligation  to  the  plaintiff.  Hence  the  neces- 
sity of  some  proceeding,  such  as  gEunishment  or  trustee  process,  by  which  the 
plaintiff  can  obtain  the  benefit  of  choses  in  action  belonging  to  the  defend- 
ant. Lee  V.  F.  L.  Ins.  Co.,  1  Handy,  217j  Hays  v.  N.  B.  &  N.  H.  T.  &  B.  Co.,  1 
Handy,  281. 

'  Paschal's  Digest  Texas  Stats.,  sec.  3785. 
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cution,  and  the  proceedings  had  thereunder  are  usually 
called  "supplemental  proceedings,"  or  "proceedings 
supplemental  to  execution."  In  the  course  of  this 
chapter  we  shall  usually  employ  the  terra  "garnishee" 
to  indicate  the  person  summoned  to  appear,  whether 
the  proceedings  against  him  are  under  statutes  concern- 
ing trustee  process,  or  in  relation  to  garnishment,  or 
under  those  providing  for  supplemental  proceedings. 
And  we  shall  generally  apply  the  term  "garnishment" 
to  indicate  any  proceeding  taken  under  execution 
against  the  defendant's  debtor,  whether  this  proceed- 
ing is  by  trustee  process,  or  under  a  statutory  provision 
authorizing  a  garnishment,  or  under  one  purporting 
to  provide  for  proceedings  supplemental  to  execution. 
The  use  to  which  we  propose  to  devote  these  terms 
may  be  such  as  to  provoke  just  criticism,  but  we  trust 
that  it  will  not  in  any  case  prevent  us  from  being 
clearly  understood. 

§  393.    The  Object  of  Supplemental  Proceedings. 

—  By  proceedings  supplemental  to  execution,  the  plain- 
tiff usually  seeks  to  accomplish  one  of  four  different 
objects:*  1.  The  plaintiff  may  compel  the  judgment 
debtor  to  appear  and  answer  concerning  his  property, 
and  may  thus  be  enabled  to  ascertain  from  the  defend- 
ant whether  he  has  any  assets  subject  to  execution.^ 
2.  The  plaintiff  may,  upon  proof  that  the  defendant 
has  property  which  he  unjustly  refuses  to  apply  to  the 
satisfaction  of  the  judgment,  obtain  an  order  for  the 
arrest  or  examination  of  the  debtor,  and  also  for  the  de- 
livery by  the  debtor  of  such  property  in  his  hands  as 

'  Cal.  Code  Civ.  Proc,  sec.  714;  N.  Y.  Code,  sec.  292;  Ohio'  Code  Civ. 
Proc,  sec.  459;  Iowa  Code,  sec.  3135;  S.  C.  Code  Civ.  Proc,  sec.  318;  Comp. 
Laws  Nev.,  sec.  1301;  Stats.  Wis.,  p.  1564,  sec.  100;  Ind.  Code  Civ.  PrbC, 
sec.  518;  Kan.  Code  Civ.  Proc,  sec  482. 
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may  be  liable  to  tbe  writ.*  3.  The  plaintiff  may  obtaia 
an  order  that  any  person  or  corporation  having  prop- 
erty of  the  judgment  debtor,  or  indebted  to  him,  shall 
appear  and  answer  concerning  the  same;  and  may 
either  obtain  an  order  requiring  the  delivery,  by  the 
corporation  or  persons  so  summoned,  of  property  in 
their  possession,  or  may  be  authorized  to  commence 
proceedings  to  obtain  possession  of  the  property,  or  to 
recover  a  debt  due  to  the  defendant  from  the  persons 
or  corporations  summoned.^  4.  The  plaintiff  may,  in 
some  instances,  under  proceedings  supplemental  to  exe- 
cution, reach  assets  which,  though  known  to  him,  and 
not  in  the  possession  of  a  third  person,  are  neverthe- 
less beyond  the  reach  of  an  ordinary  execution.^ 

§  394.  Whether  Statutes  Authorizing  Supple- 
mental Proceedings  Abolish  Creditors'  Suits — It 
has  very  frequently  been  stated  that  proceedings  sup- 
plemental to  execution  are  a  substitute  for  creditors' 

.  '  N.  Y.  Code,  sec.  2437;  Cal.  Code  Civ.  Proc,  sec.  715;  Ohio  Code  Civ. 
Proc,  see.  461;  Iowa  Code,  sees.  3136,  3148;  Comp.  Laws  Nev.,  sec.  1302; 
S.  C.  Code  Civ.  Proo.,  sec.  318;  Stats.  Wis.,  p.  1565,  sees.  100,  101;  Ind.  Code 
Civ.  Proc,  sec.  519;  Kan.  Code  Civ.  Proc.,  sec.  483.  » 

2  Cal.  Code  Civ.  Proc,  sec.  717;  Ohio  Code  Civ.  Proc,  sec  464;  S.  0.  Code 
Civ.  Proc,  sec  320;  Comp.  Laws  Nev.,  sec.  1304;  Stats.  Wis.,  p.  1566,  sec 
103;  Ind.  Code  Civ.  Proc,  sec.  522;  Kan.  Code  Civ.  Proc,  sec.  487.  The 
statutory  classification  made  by  statute  in  New  York  is  as  follows:  "This  title 
provides  for  three  distinct  remedies,  as  follows:  1.  An  order  made  or  a  war- 
rant issued  against  a  judgment  debtor  after  the  return  of  an  execution;  2.  An 
order  made  or  a  warrant  issued  against  a  judgment  debtor  after  the  issuing  and 
before  the  return  of  an  execution;  3.  An  order  made  after  the  issuing  and 
either  before  or  "after  the  return  of  an  execution,  against  a  person  who  has 
property  of  the  judgment  debtor  or  is  indebted  to  him.  The  proceedings 
under  subdivision  third  of  this  section  may  be  pursued  either  alone  or  simul- 
taneously with  the  proceedings  under  either  subdivision  first  or  subdivision 
second."    N.  Y.  Code  Civ.  Proc,  sec.  2432. 

'  In  Indiana  ohoses  in  action  can  be  subjected  to  execution  only  by  supple- 
mental proceedings.  Keightley  v.  Walls,  27  Ind.  384;  Ohio  Code  Civ.  Proc, 
sec.  458;  Iowa  Code,  sees.  3151-3153,  3142;  Kan.  Code  Civ.  Proc,  sec.  481. 
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suits. ^  From  this  general  declaration  contained  in 
many  of  the  decisions,  it  has  sometimes  been  inferred 
that  creditors'  suits  cannot  be  sustained  under  any  cir- 
cumstances in  a  state  where  the  remedy  by  supple- 
mental proceedings  has  been  given  by  statute.^  But 
it  must  be  remembered  that  while  proceedings  supple- 
mental to  execution  accomplish  several  of  the  purposes 
formerly  obtained  by  creditors'  suits,  yet  that  they 
cannot  accomplish  all  those  purposes.  Where  the 
statutes  have  provided  adequate  remedies  at  law, 
those  remedies  may  perhaps  be  construed  as  furnishr 
ing  a  sufficient  reason,  in  the  cases  to  which  they 
apply,  for  refusing  to  give  relief  by  proceedings  in 
equity.  Hence  it  is  probable  that  a  creditor's  bill  for 
the  discovery  of  assets  cannot  now  be  sustained  in 
many  of  the  states,  for  it  is  obvious  that  all  which 
could  be  accomplished  by  such  a  suit  can  be  more 
easily  and  quickly  obtained  by  an  examination  of  the 
debtor,  or  of  third  persons,  in  proceedings  supple- 
mental to  execution.*  That  the  remedy  by  supple- 
mental proceedings  is  exclusive  may  be  maintained 
with  special  force  in  states  whose  proceedings  are  reg- 
ulated by  a  code,  and  the  provisions  of  the  code  are 
adequate  to  the  accomplishment  of  the  end  sought  by 
the  creditor's  bill.     A  code  of  procedure  is  usually 

'  Sale  V.  Lawson,  4  Sand.  718;  Driggs  v.  Williams,  IS  Abb.  Pr.  477;  Ihin- 
ham  V.  Nicholson,  2  Sand.  636;  Quick  v.  Keeler,  2  Sand.  231;  People  v.  Mead, 
29  How.  Pr.  360;  Re  Remington,  7  Wis.  643;  Adams  u.  Hackett,  7  Cal.  187; 
McCuUough  V.  Clark,  41  Cal.  298;  Smith  v.  Weeks,  60  Wis.  94. 

"  Graham  v.  L.  C.  &  M.  R.  R.  Co.,  10  Wis.  459;  Seymour  v.  Briggs,  11  Wia. 
196.  But  creditors'  bills  have  been  restored  to  the  procedure  of  this  state. 
Williams  v.  Sexton,  19  Wis.  42;  Winslow  v.  Dousman,  18  Wis.  456.  In  Indi- 
ana, proceedings  supplemental  to  execution  will  "be  confined  to  cases  clearly 
within  the  provisions  of  the  statute."    Burt  v.  Hoettinger,  28  Ind.  217. 

'  Taylor  v.  Persse,  15  How.  Pr.  417;  Figg  v.  Snook,  9  Ind.  202:  Catlin  v. 
Doughty,  12  How.  Pr.  457;  Mason  v.  Weston,  29  Ind.  561. 
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understood  as  prescribing  remedies  which  are  exclusive 
in  their  nature,  and  whicli,  when  appHcable  to  the 
relief  sought,  exclude  or  supplant  all  other  modes  of 
redress.  Whether  these  principles  apply  to  supple- 
mental'  proceedings  has  been  but  rarely  considered; 
but  the  result  of  such  consideration  as  has  been  given 
supports  the  view  that  they  supplant  proceedings  in 
equity,  unless  some  special  ground  exists  upon  which 
to  invoke  the  power  of  chancery.^  But  two  of  the 
chief  objects  of  creditors'  bills  were  to  reach  equitable 
assets  and  to  set  aside  fraudulent  transfers  of  property. 
Por  the  pursuit  of  these  objects,  supplemental  proceed- 
ings do  not  aflfbrd  an  adequate  remedy,  and  hence  both, 
as  formerly,  may  still  be  pursued  by  creditors'  suits.^ 
The  judicial  declaration  so  frequently  made,  that  sup- 
plemental proceedings  are  substitutes  for  creditors' 
bills,  has  something  beyond  a  mere  descriptive  .  signifi- 
cance. In  other  words,  its  effect  is  not  limited  to  the 
mere  designation  of  the  purpose  and  result  of  sup- 
plemental proceedings,  but  naturally  extends  to  the  , 
adoption,  in  the  conduct  and  determination  of  these 
proceedings,  of  the  rules  of  equity  applicable  to  cred- 
itors' bills.*  Hence,  as  a  creditor's  bill  would  be  dis- 
missed for  want  of  equity  if  it  failed  to  disclose  any 
reason  for  not  resorting  to  the  tribunals  of  the  law,  so 
it  is  said  that  supplemental  proceedings  will  not  be  tol- 

'  Rand  v.  Rand,  78  N.  0.  12;  Hexter  v.  Clifford,  5  Col.  168. 

'  Pope  V.  Cole,  64  Barb.  406;  Taylor  v.  Perase,  15  How.  Pr.  417;  Goodyear 
V.  Betts,  7  How.  Pr.  187;  Rogers  v.  Hein,  1  Code  R.  79;  Hammond  v.  H.  R.  I. 
&  M.  Co.,  20  Barb.  378;  11  How.  Pr.  29;  Bartlett  v.  Drew,  4  Lans.  444;  60 
Barb.  648;  Parshall  v.  Tillou,  13  How.  Pr.  7;  Bennett  v.  McGuire,  58  Barb. 
625;  Gere  v.  Dibble,  17  How.  Pr.  31;  Phelps  v.  Piatt,  50  Barb.  430;  Taft  v. 
Wright,  47  How.  Pr.  1;  Davis  v.  Turner,  4  How.  Pr.  190;  MoKeithan  u. 
VPalker,  66  N.  C.  95;  Burt  v.  Hcettinger,  28  lud.  217;  Parsons  v.  Meyburg,  1 
Duvall,  206. 

'  Smith  V.  Mahoney,  3  Daly,  285. 
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erated  unless  it  appears  that  the  plaintiff  could  not 
successfully  proceed  by  the  ordinary  methods  of  levy 
and  sale  under  execution.^  A  creditor's  bill  might 
reach  equitable  assets  and  other  property  not  subject 
to  execution  at  law.  Supplemental  proceedings,  being 
a  substitute  for  creditors'  bills,  must  be  held  to  em- 
brace within  their  scope  the  same  classes  of  property.^ 
And  as  various  ancillary  remedies,  such  as  injunctions, 
the  appointment  of  receivers,  and  the  like,  will,  if 
necessary,  be  granted  in  aid  of  a  creditor's  suit,  so, 
also,  will  they  be  allowed  to  make  effectual  supple- 
mental proceedings.'  So  proceedings  supplemental  to 
execution  may,  like  a  creditor's  suit,  entitle  the  plain- 
tiff to  the  preference  conceded  to  a  vigilant  creditor, 
and  vest  in  him  a  lien  upon  equitable  assets.* 

§  395.  The  Nature,  Classiflcatiou,  and  Effect  of 
Supplemental  Proceedings. — The  objects  of  sup- 
plemental proceedings  are  of  a  very  unmistakable 
character;  but  in  some  of  the  states,  the  nature  or 
classification  of  such  proceedings  has  developed  consid- 
erable judicial  dissension.  Thus  in  New  York  they 
have  sometimes  been  regarded  as  special  proceedings;^ 
sometimes,  as  in  their  nature  and  character,  a  new 
suit;*  and  more  frequently  and  justly  they  have  been 
treated  as  proceedings  in  the  original  action  taken  for 
the    purpose    of    rendering    effectual    the    judgment 

'  Cushman  v.  Gephart,  97  Ind.  46;  DUlman  v.  Dillman,  90  lud.  585. 

*  Pacific  Bank  ®.  JRobinson,  57  Cal.  520;  40  Am.  Rep.  120;  Smith  v.  Weeks, 
60  Wis.  94. 

s  Coates  V.  Wilkes,  92  N.  C.  376. 

*  Lynch  v.  Johnson,  48  N.  Y.  27. 

"  Davis  V.  Turner,  4  How.  Pr.  190;  Campbell  v.  Foster,  16  How.  Pr.  275; 
They  are  now  classified  as  special  proceedings  by  the  code  of  New  York. 
Fiske  V.  Twigg,  50  N.  Y.  Sup.  Ct.  69. 

«  Griffin  v.  Dominguez,  2  Duer,  656;  Driggs  v.  Williams,  15  Abb.  Pr.  477; 
Underwood  v.  Sutoliffe,  10  Hun,  453. 
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therein/     They  are  proceedings  at  law,^  and  not  suits 
in  equity.     Hence  they  cannot  be  employed  to  accom- 
plish  the  foreclosure  of  a  chattel  or  other  mortgage 
held  by  the  judgment  debtor  on  the  property  of  a 
garnishee.*     In  New  York,  before  the  adoption  of  the 
present  code,  the  court  of  appeals,  speaking  of  a  sup' 
plemental  proceeding,  said :  "  This  proceeding  cannot, 
therefore,  be   termed   a   special   statutory  proceeding 
before  a  court  or  officer  of  limited  jurisdiction  in  the 
sense  that  the  facts  conferring  jurisdiction  of  the  mat- 
ter must  be  affirmatively  proved  whenever  questioned 
in  a  collateral  proceeding ;   but   it   is   simply  a  new 
remedy  in  an  action  in  which  the  court  is  possessed  of 
general  jurisdiction,  and  where  the  acts  of  the  officers 
are   entitled    to   all   the   presumptions   of    regularity 
which  belong  to  the  proceedings  of  courts  of  general 
jurisdiction.     It  seems  to  us,  therefore,  that  the  orders 
of  a  court  or  judge  authorized  by  law  to  act  in  such 
a  proceeding  must   be  presumed   to  be  regular  until 
annulled  in  a  direct  proceeding  to  review  or  set  them 
aside ;  and  that  such  orders,  so  far  as  they  recite  the 
facts  necessary  to  confer  jurisdiction  upon  a  court  or 
judge  to  move  in  the  proceedings,  furnish  prima  facie 
evidence  of  the  existence  of  such  facts."*     The  decis- 
ion or  order  made  by  the  court  or  judge,  in  proceed- 
ings supplemental  to  execution  is  conclusive  upon  the 
parties.     If  the  person  summoned  is  discharged,  his 

'  Dresser  v.  Van  Pelt,  15  How.  Pr.  19;  President  v.  Spencer,  15  How.  Pr. 
412;  Gould  ».  Torrance,  19  How.  Pr.  560;  Mallory  v.  Guliok,  15  Abb.  Pr.  307, 
note;  Robs  v.  Clussman,  3  Sand.  676;  Seeley  v.  Black,  35  How.  Pr.  369; 
Wegman  v.  Childs,  41  N.  Y.  159;  Wright  v.  Nostrand,  94  N.  Y.  45;  Collins  v. 
Angell,  72  Cal.  513;  McCaskill  v.  Lancashire,  83  N.  0.  393;  Keunesaw  Mills 
Co.  ».  Walker,  19  S.  C.  104. 

2  Williams  v.  Gallick,  11  Or.  337. 

'  Knowles  v.  Herbert,  11  Or.  240. 

*  Wright  V.  Nostrand,  94  N.  Y.  45. 
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liability  cannot  be  again  drawn  in  question,  unless  it  is 
shown  he  has,  since  his  former  examination,  acquired 
property  subject  to  the  writ.^  If,  on  the  other  hand, 
it  is  determined  that  he  has  property  which  must  be 
surrendered,  or  that  he  is  owing  a  debt  which  must  be 
paid,  this  decision  caanot  be  controverted  in  any  coU 
lateral  proceeding,  and  its  effect  can  be  avoided  only 
by  an  appeal.^ 

§  396.  On  What  Judgmeni;s  and  within  What  Tinje 
may  be  Prosecuted. — As  a  general  rule,  these  pro- 
ceedings may  be  prosecuted  on  any  valid  personal 
judgment  or  decree  for  the  payment  of  a  specific  sum 
of  money.^  As  a  state  has  no  jurisdiction  over  non- 
residents, a  personal  judgment  against  a  non-resident, 
unless  based  upon  his  appearance  in  the  action,  or  on 
a  personal  service  of  process  made  on  him  in  the  state, 
is  void,  and  cannot  be  aided  by  proceedings  supple- 
mental to  execution.*  These  proceedings  are  available 
where  judgment  has  been  rendered  under  the  joint- 
debtor  act,  based  upon  service  on  one  only  of  the 
defendants ;  ^  and  also  to  enforce  the  collection  of  inter- 
est and  costs,  after  the  principal  sum  of  the  judgment 
has  been  paid,^  or  to  enforce  a  judgment  for  costs  only." 
A  valid  judgment  may  be  entered  against  an  infant,  a 

»  Carter  v.  Clarke,  7  Robt.  43;  Orr'a  Case,  2  Abb.  Pr.  457. 

'  McCnllough  V.  Clark,  41  Cal.  298;  Freeman  on  Judgments,  sec.  327. 

*  Barker  v.  Dayton,  28  Wis.  3G7;  Bailey  v.  Dubuque  W.  R.  R.,  13  Iowa,  97. 
If  an  order  is  entered  requiring  the  purchaser  at  a  judicial  sale  to  pay  the 
damages  or  deficiency  resulting  from  a  resale,  on  which  an  execution  may 
issue,  it  may  be  enforced  by  supplemental  proceedings.  Lydecker  v.  Smith, 
44  Hun,  454. 

*Bartlettj).  McNeil,  60  N.  Y.  53;  Bartlett?).  Spicer,  75  N.  Y.  528. 

'  Jones  V.  Lawlin,  1  Sand.  722;  Emery  v.  Emery,  9  How.  Pr.  130. 

«  Johnson  v.  Tuttle,  17  Abb.  Pr.  315. 

'  Davis  V.  Herrig,  65  How.  Pr.  290. 
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lunatic,  or  a  married  woman,  and  when  entered  may  be 
enforced  by  execution ;  and  proceedings  supplemental 
to  execution  may  be  prosecuted  on  such  judgment  as 
well  as  upon  a  judgment  against  a  person  laboring 
under  no  disability.^  If  a  judgment  is  against  an 
administrator  personally,  it  forms  a  proper  and  suffi- 
cient basis  for  supplemental  proceedings.^  Sometimes 
these  proceedings  are  confined  to  judgments  of  not  less 
than  a  specified  amount.^  When  the  right  to  prose- 
cute supplemental  proceedings  once  becomes  perfect,  it 
continues  during  the  life  of  the  judgment,  and  is  not 
barred  by  any  lapse  of  time  less  than  that  which  could 
bar  the  assertion  of  the  judgment.*  In  New  York, 
where  the  proceeding  is  against  the  defendant  to  com- 
pel him  to  appear  and  be  examined  concerning  his 
property,  it  must  be  instituted  at  any  time  within  ten 
years  after  the  return  of  an  execution  against  property 
wholly  or  partly  unsatisfied. °  If  an  execution  has  been 
returned  more  than  ten  years,  and  the  judgment  is 
still  in  force,  the  judgment  creditor  may  have  an  alias  , 
execution  issued,  and  on  its  return,  partly  or  wholly 
unsatisfied,  may,  at  any  time  within  ten  years  there- 
after, institute  proceedings  against  the  defendant,  if  the 

1  Lederer  v.  Ehrenfeld,  49  How.  Pr.  403;  Blake  v.  Respass,  77  N.  C.  193; 
Thompson  v.  Sargent,  15  Abb.  Pr.  452;  Clinkscales  v.  Hall,  15  S.  C.  602. 

■'  Rhoadea  v.  Casey,  20  S.  C.  491. 

^  Tliua  in  New  York,  supplemental  proceedings  cannot  be  sustained  on  a 
judgment  of  less  than  twenty-five  dollars,  exclusive  of  costs.  Butts  v.  Dickin- 
son, 20  How.  Pr.  230;  12  Abb.  Pr.  60;  Vulteu.  Whitehead,  2  Hilt.  596;  Anouy- 
moua,  32  Barb.  201;  Whitlook's  Case,  1  Abb.  Pr.  320;  N.  Y.  Code  Civ.  Proc, 
sec.  2458;  Riddle  and  BuUard's  Sup.  Proc.  52.  Supplemental  proceedings  may 
be  prosecuted  on  transcript  from  a  justice's  court,  filed  with  the  county  clerk. 
Conway  w.  Hitchius,  9  Barb.  .S78. 

*  Riddle  and  BuUard's  Sup.  Proc.  77;  Owen  v.  Dupignao,  9  Abb.  Pr.  180; 
Miller  v.  Rossman,  15  How.  Pr.  10;  conti-a,  Currie  v.  Noyae,  1  Code  K.,  N.  S., 
198. 

"  N.  Y.  Code  Civ.  Proc,  sec.  2435. 
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judgment  remains  unsatisfied,  and  not  barred  by  the 
statute  of  limitations.'- 

§  S97.     Courts  and  Judges  having  Jurisdiction. 

— The  power  to  hear  and  determine  proceedings  sup- 
plemental to  execution  is  sometimes  confided  to  the 
court  whence  the  execution  issued,  sometimes  to  the 
judge  of  such  court,  and  sometimes  to  a  county  or  pro- 
bate judge.  In  fact,  the  statutes  upon  this  subject  are 
very  dissimilar;  and  we  can  make  no  better  suggestion 
than  to  refer  each  practitioner  to  the  statutory  provis- 
ions in  force  in  his  own  state.  As  a  general  rule, 
however,  these  proceedings  are  carried  on  before  a 
judge,  and  not  before  the  court.  In  New  York  the 
court,  as  such,  cannot  cite  the  defendant,  or  any  one 
else,  to  appear,  nor  can  it  make  any  order  necessary  to 
be  made  in  the  course  of  the  proceedings.^  In  Califor- 
nia, when  the  defendant  is  required  to  answer  concern- 
ing his  property,  whether  before  or  after  the  return  of 
the  writ,  the  order  for  his  appearance  must  be  made  by 
a  judge  of  the  court.^  When  third  persons  are  cited 
to  appear,  on  the  allegation  that  they  are  indebted  to 
defendant,  or  have  his  property  in  their  possession,  the 
order  must  be  made  by  the  judge  of  the  court  whence 
the  execution  issued.*  In  Ohio  supplemental  proceed- 
ings are  conducted  before  the  probate  judge,  or  the 
judge  of  the  court  of  common  pleas  of  the  county  to 
which  the  execution  was  issued.^  In  New  York  there 
are  quite  a  number  of  judges  who  may  exercise  juris- 

»  Levy  V.  Kirby,  51  N.  Y.  Sup.  Ct.  69. 

'  Miller  v.  Bowman,  15  How.  Pr.  10;  Biting  v.  Vandenburgh,  17  How.  Pr.  80 

"  Cal.  Code  Civ.  Proe.,  sec.  714 

*  Cal.  Code  Civ.  Prcc,  sec.  717. 

'  Ohio  Code,  sec.  459. 
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diction  of  these  proceedings;^  but  when  any  one  of 
these  judges  has  once  assumed  control,  his  jurisdiction 
is  exclusive,^  and  no  order  whatever  can  be  made  except 
by  him*  or  his  successor  in  office.*  In  Indiana  the 
proceedings  must  be  initiated  in  any  court  of  record  in 
which  the  defendant  or  other  person  to  be  examined 
resides.^  In  Kentucky  and  North  Carolina  they  must 
be  instituted  in  the  court  where  the  judgment  was  ren- 
dered; but  in  the  latter  state,  the  place  at  which  the 
defendant  may  be  required  to  appear  must  be  within  the 
county  in  which  he  resides.*  A  state  court  has  no  power 
to  conduct  proceedings  for  the  enforcement  of  a  judg- 
ment of  one  of  the  national  courts.'  Judgment  creditors 
in  the  latter  courts  are,  by  section  916  of  the.  Revised 
Statutes  of  the  United  States,  entitled  to  similar  rem- 
edies upon  their  judgments,  "to  reach  the  property  of 
the  judgment  debtor,  as  are  now  provided  in  like  causes 
by  the  laws  of  the  state  "  in  which  such  judgments  were 
entered,  and  also  to  such  remedies  as  may  be  enacted 
by  such  state,  and  adopted  thereafter  by  the  national 
courts  by  general  rules.  One  having  a  judgment  in  a 
national  court  may,  therefore,  resort  to  the  same  sup- 

'  Thus  any  juatioe  of  the  supreme  court  may  make  in  order  for  the  exami- 
nation of  a  defendant.  Bingham  v.  Dishrow,  4  Abb.  Pr.  251;  37  Barb.  24;  Wil- 
son V.  Andrews,  9  How.  Pr.  39.  See  Riddle  and  BuUard's  Sup.  Proo.  24^35; 
Stright  V.  Vose,  1  Code  R.,  N.  S.,  79;  Grouse  v.  Wheeler,  33  How.  Pr.  337; 
Blake  v.  Locy,  6  How.  Pr.  108;  Hayner  v.  James,  17  N.  Y.  316;  Griffin  v.  Griffin, 
6  How.  Pr.  428;  Cushman  v.  Johnson,  4  Abb.  Pr.  256;  4  Wait's  Pr.,  p.  135.    . 

^  This  assertion  is  not  true  with  respect  to  proceedings  in  the  first  judicial 
district,  or  before  the  justices  of  the  superior  court  of  the  city  of  Buffalo.  See 
Riddle  and  BuUard's  Sup.  Proc.  13;  Dresser  v.  Van  Pelt,  15  How.  Pr.  19. 

'  Webber  v.  Hobbie,  13  How.  Pr.  382;  Bank  of  Genesee  v.  Spencer,  15  How. 
Pr.  14;  Hulsaver  v.  Wiles,  11  How.  Pr.  446. 

*  Holstein  v.  Rice,  15  Abb.  .307;  24  How.  Pr.  135 

*  Code  of  Ind.,  sees.  1199,  1200. 

0  Burnes  v.  Cade,  10  Bush,  251;  Hasty  v.  Simpson,  77  N.  0.  69. 
'  Tompkins  v.  Purcell,  12  Hun,  662. 
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plemental  proceedings  as  if  his  judgment  were  in  the 
state  court,  except  that  they  must  be  conducted  by  and 
before  the  officers  of  the  national  courts/  It  has  been 
held  in  New  York  that,  supplemental  proceedings  being 
conducted  in  pursuance  of  a  statutory  authority,  the 
existence  of  all  the  facts  prescribed  by  the  statute  is 
essential  to  jurisdiction,  and  that,  in  the  absence  of 
such  facts,  the  mere  appearance  of  a  judgment  debtor, 
and  his  examination  without  objection,  do  not  confer 
jurisdiction.^ 

§  398.  Who  may  Prosecute. — The  statutes  author- 
izing proceedings  supplementary  to  execution  usually 
provide  that  the  remedies  therein  conferred  may  be 
prosecuted  by  "the  judgment  creditor."  Any  person, 
therefore,  who,  in  the  state  where  these  proceedings 
are  sought,  is,  in  law,  regarded  as  "the  judgment  credi- 
tor," is  competent  to  institute  them.  In  some  states, 
the  assignment  of  a  judgment  is  not  recognized  at  law. 
In  these,  the  assignee  cannot  prosecute  these  proceed- 
ings, except  in  the. name  of  his  assignor.^  In  other 
states,  such  an  assignment  is  valid  at  law,  as  well  as  in 
equity,  and  proceedings  supplemental  to  execution  can 
be  conducted  in  the  name  and  under  the  control  of  the 
assignee,  whether  the  assignment  was  made  prior  or 
subsequent  to  the  issue  or  return  of  the  execution.*  It 
was  formerly  held  in  New  York  that  these  proceed- 

» Ex  parte  Boyd,  105  U.  S.  647;  26  Alb.  L.  J.  33;  Gregory  v.  Heuson,  1 
Bond,  277. 

-  Sackett  v.  Newton,  10  How.  Pr.  561;  Carter  v.  Clarke,  7  Robt.  497;  De 
Comeaii  v.  People,  7  Robt.  498;  see,  however,  Wright  v.  Nostrand,  97  N.  Y.  45. 

'  McGill  V.  Bone,  13  Smedes  &  M.  592. 

*  Ross  V.  Clussman,  3  Sand.  676;  1  Code  R.,  N.  S.,  91;  Hough  v.  Kohlin,  1 
Code  R.,  N.  S.,  232;  Gleason  v.  Gage,  7  Paige,  121;  Lindsay  v.  Sherman,  1  Code 
R.,  N.  S.,  25;  Orr's  Case,  2  Abb.  Pr.  457:  Frederick  v.  Decker,  18  How.  Pr. 
96;  Crill  V.  Koenmayer,  56  How.  Pr.  276. 
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ings  could  not  be  pursued  by  the  administrator  or  ex- 
ecutor of  the  judgment  creditor.^  Section  283  of  the 
code  of  that  state  was  in  1866  amended  so  as  to  per- 
mit the  representatives  of  a  deceased  judgment  creditor 
to  avail  themselves  of  supplementary  proceedings. 
These  representatives  are  understood^  to  be  included 
within  the  definition  of  judgment  creditors  given  in 
subdivision  13  of  section  3343  of  the  Code  of  Civil 
Procedure,  as  follows:  "The  term  'judgment  creditor' 
signifies  the  person  who  is  entitled  to  collect,  or  other- 
wise enforce  in  his  own  right,  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money." 
In  Iowa,  supplemental  proceedings  may  be  instituted 
by  "the  owner  of  the  judgment."^  If  the  plaintiff^  has 
been  divested  of  his  interest  in  the  judgment  by  a 
transfer,  whether  voluntary  or  involuntary,  he  can  no 
longer  institute  these  proceedings.  Hence  an  order 
requiring  the  defendant  to  appear  and  submit  to  an 
examination  concerning  his  property  will  be  vacated, 
upon  the  ground  that  before  such  order  was  granted  a 
receiver  of  plaintiff's  property  had  been  appointed  in 
supplemental  proceedings  against  him.* 

§  398  a.  Against  Wlioni  Supplemental  Proceed- 
ings may  be  Prosecuted.  —  In  the  absence  of  any 
special  statutory  limitation,  these  proceedings  may  be 
instituted  against  every  person  against  whom  an  exe- 
cution may  lawfully  issue,  and  over  whom  the  court  is 
not  forbidden  to  exercise  jurisdiction.  Therefore  mar- 
ried women,  infants,  and  lunatics  may  be  pursued  by 

'  Wheeler  v.  Dakin,  12  How.  Pr.  537;  Jay  v.  Martine,  2  Duer,  654. 

2  Riddle  and  BuUard's  Sup.  Proc.  36. 

'  Iowa  Code,  see.  3135. 

*  Moore  v.  Taylor,  40  Hun,  56. 
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supplemental  proceedings,*  because  valid  judgments 
may  be  entered  against  them;  while  foreign  ministers 
and  consuls  cannot  be  so  pursued  in  the  state  courts, 
because  those  courts  have  no  jurisdiction  over  them.^ 
Corporations  are  not,  under  the  statutes  of  New  York 
and  New  Jersey,  liable  to  be  proceeded  against  as 
judgment  debtors  by  supplemental  proceedings.*  Un- 
less spacially  exempted  by  statute,  corporations  as  well 
as  natural  persons  are  subject  to  these  proceedings.* 
In  Iowa  an  execution  against  a  corporation  could  be 
levied  upon  the  private  property  of  its  stockholders  to 
the  extent  of  unpaid  installments  due  on  stock  owned 
by  them.  It  was  held,  notwithstanding  the  requisite 
proceedings  had  been  taken  against  stockholders  to 
entitle  the  plaintiff  to  have  the  execution  on  a  judg- 
ment against  the  corporation  levied  upon  their  prop- 
erty, that  they  were  not  judgment  debtors,  and  could 
not  be  required  to  appear  and  answer  as  such.*  Prop- 
erty in  the  custody  of  the  law  is  not  subject  to  execu- 
tion. Hence  a  receiver  cannot  be  brought  before  the 
court  by  supplemental  proceedings  and  required  to 
answer  respecting  moneys  owed  by  him  as  such  re- 
ceiver to  the  judgment  debtor.* 

§  398  b.  Witnesses  may  be  Examined  in  proceed- 
ings supplemental  to  execution,  on  behalf  of  either 
party,  and  on  such  examination  they  must  answer  all 
relevant  questions  propounded  to  them.'    If  they  assert 

'  AnU,  %  396;  Petition  of  O'Brien,  24  Wia.  547. 

^  Griffin  v.  Dominguez,  2  Duer,  656. 

'  Conner  v.  Todd,  48  N.  J.  t,.  361;  N.  Y.  Code  Civ.  Proc,  sec.  2463. 

*  La  Fountain  v.  Southern  U.  Asa'n,  79  N.  C.  514;  Tompkins  v.  Floyd  Co. 
Agl  Ass'n,  19  Ind.  197;  Wallace  v.  Lawyer,  54  Ind.  501;  26  Am.  Rep.  661. 

^  Bailey  v.  D.  W.  R'y  Co.,  13  Iowa,  97. 

"  Smith  V.  MoNamara,  15  Hun,  447. 

'  Graves  v.  White,  12  How.  Pr.  33j  McCuUough  v.  Clark,  41  Cal.  302;  Cal. 
Code  Civ.  Proc.,  sec.  718. 
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title  in  themselves  to  property  which  the  plaintiff  is 
seeking  to  subject  to  the  payment  of  his  judgment,  he 
is  not  bound  by  their  general  statement  that  they  own 
or  have  purchased  such  property,  arid  obliged  to  dis- 
continue his  examination  because  of  such  statement.^ 
By  such  statement  they  place  themselves  in  the  attitude 
of  adverse  wi^tnesses,  and  must  submit  to  the  most 
thorough  cross-examination  with  respect  to  the  good 
faith  of  their  alleged  acquisition.^  Witnesses  may,  by 
subposnas  dvLCes  tecv/m,  be  required  to  produce  on  their 
examination  books  and  papers  under  their  control.^ 
The  statutes  very  generally  require  witnesses  to  answer 
respecting  fraudulent  transfers,  whether  their  answers 
tend  to  criminate  them  or  not,  and  prohibit  the  use  of 
such  answers  as  evidence  in  any  criminal  action  or  pro- 
ceeding against  the  person  answering.* 

PROCEEDINGS  AGAINST  THE  DEFENDANT. 

§399.  Facts  Necessary  to  Authorize. — We  shall 
now  treat  of  that  proceeding  supplemental  to  execution 
in  which  it  is  sought  to  bring  the  defendant  before  a 
court  or  judge,  for  the  purpose  of  compelling  him  to 
answer  concerning  his  property.  The  statutes  upon 
this  subject  make  provisions  for  two  classes  of  cases. 
In  the  cases  of  the  first  class,  there  is  no  suggestion 
that  the  defendant  has  any  particular  property,  and 
the  object  of  the  proceeding  is  merely  to  compel  him 
to  appear  and  submit  to  an  examination.     The  cases 

1  Stanford  v.  Carr,  2  Abb.  Pr.  462. 

2  Lathrop  v.  Clapp,  40  K.  Y.  328;  100  Am.  Deo.  493;  Mechanics'  &  F.  Bank 
V.  Healy;  14  Week.  Dig.  120. 

3  Holmes  v.  Stietz,  0  N.  Y.  0.  P.  362,  note;  Riddle  and  Bullaid's  Sup.  Proo. 
152. 

*  N.  Y.  Code  Civ.  Proc,  sec.  2400;  Barber  v.  People,  17  Hun,  366;  Neb. 
Code  Civ.  Proc.,  sec.  536;  Marx  v.  Spaulding,  43  Hun,  365;  poet,  see.  404. 
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of  the  second  class  proceed  upon  the  ground  that  there 
is  an  execution  in  the  officer's  hands  against  the  de- 
fendant, and  that  the  latter  has  property  which  he 
unjustly  refuses  to  apply  to  the  satisfaction  of  the  writ. 
We  shall  now  consider  cases  of  the  first  class.  The 
facts  necessary  to  authorize  this  proceeding  in  these 
cases  are:  1.  That  a  judgment  for  money  should  have 
been  entered;  2.  That  an  execution  against  the  property 
of  the  debtor  should  have  been  issued  to  the  proper 
county;  3,  That  such  execution  should  have  been  re- 
turned unsatisfied,  in  whole  or  in  part.^  The  issue  and 
return  of  the  execution  are  indispensable.^ '  No  doubt 
the  return  of  the  execution  ought  to  be  made  in  good 
faith,  because  the  debtor  had  no  property  subject  to  ib 
of  which  the  officer  could  obtain  any  knowledge.  It 
is  not  generally  regarded  as  indispensable  that  the  writ 
should  have  remained  in  the  officer's  hands  until  the 
return  day.  If,  before  the  return  day,  the  officer  be- 
comes satisfied,  after  due  search  and  inquiry,  that  he 
can  discover  no  property,  there  is  no  reason  why  he 
should  not  at  once  return  the  writ;  and  if  he  does  so 
return  it,  his  return  will,  in  most  of  phe  states,  support 

»  See.  2435,  N.  Y.  Code;  sec.  714,  Cal.  Code  Civ.  ,Proc.;  see.  3135,  Iowa 
Code;  sec.  318,  S.  C.  Code  Civ.  Proc.;  sec.  459,  Ohio  Code;  sec.  1340, 
Nev.  Comp.  Laws;  Work's  Rev.  Code  Ind.,  sec.  1199;  Gen.  Stats.  Wis.,  p. 
1564,  sec.  100;  sec.  264,  N.  C.  Code  Civ.  Proc;  sec.  533,  Neb.  Code  Civ. 
Proc. 

=  In  re  Remington,  7  Wis.  643;  Second  Ward  Bank  v.  Upmann,  12  Wis. 
499;  Edgarton  v.  Hanna,  10  Ohio  St.  .323;  Kiaer  v.  Sawyer,  4  Kan.  503;  Sackett 
V.  Newton,  10  How.  Pr.  560;  McKeithan  v.  Walker,  66  N.  C.  93;  Chamete  v. 
Martin,  25  111.  63;  Lee  v.  Harbach,  2  West.  L.  M.  527;  Owen  v.  Dupignac,  9 
Abb.  Pr.  180;  17  How.  Pr.  512;  Hntchiuson  o.  Symons,  67  N.  C.  156.  Fact 
that  sherifif  has  levied  upon,  and  is  about  to  sell  real  estate,  will  not  dispense 
with  the  necessity  for  a  return  of  the  writ.  Marx  v.  Spaulding,  16  Abb.  N.  C. 
309;  35  Hun.  478,  affirmed  99  N.  Y.  675.  Contra,  Forbes  v.  Spaulding,  52 
N.  Y.  Sup.  Ct.  166;  Riddle  and.BuUard's  Sup.  Proc.  72-74. 
Vol.  n.-82 
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supple meutal  proceedings.^  Certainly,  a  fraudulent 
and  collusive  return,  made  at  the  instigation  of  the 
plaintiff,  could  be  set  aside  upon  the  application  of  the 
defendant."  The  later  cases,  however,  hold  that  as 
long  as  the  defendant  permits  the  return  to  stand,  he 
cannot  attack  it  in  proceedings  supplemental  to  execu- 
tion.^ The  pendency  of  supplemental  proceedings  does 
not  deprive  the  plaintiff  of  his  right  to  issue  a  second 
execution;*  nor  does  the  fact  that  an  alias  execution 
has  been  issued  and'  not  returned  suspend  the  plaintiff's 
right  to  prosecute  supplemental  proceedings.^  A  de- 
fect in  the  return  cannot  be  urged  by  the  defendant  as 
a  ground  for  vacating  an  order  appointing  a  receiver, 
when  all  the  facts  necessary  for  the  previous  action  of 
the  court  were  stated  in  the  affidavit,  and  the  debtor 
appeared  and  submitted  to  an  examination  without 
objection.* 

§  400.  Affidavit. — The  statutes  providing  for  this 
proceeding  do  not,  as  a  general  rule,  state  the  means 
by  which  the  necessary  facts  shall  be  brought  to  the 
attention  of  the  court  or  judge.  Where  the  proceed- 
ing is  conducted  before  the  same  court  in  which  the 
judgment  was  rendered,  we  can  see  no  reason  why  the 

'  Second  VTarcl  Bank  v.  Upmann,  12  Wia.  499;  Spencer  v.  Cuyler,  1.7  How. 
Pr.  157;  9  Abb.  Pr.  382;  Storrs  v.  Kelsey,  2  Paige,  418;  Engle  v.  Bonneau,  2 
Sand.  679;  Livingstone  v.  Cleaveland,  5  How.  Pr.  396;  Utica  City  Bank  v. 
Buel,  9  Abb.  Pr.  385;  17  How.  Pr.  498;  Tyler  v.  Willis,  33  Barb.  327;  Tyler 
V.  Whitney,  12  Abb.  Pr.  465;  Fenton  v.  Flagg,  24  How.  Pr.  499. 

■'  Spencer  v.  Cuyler,  17  How.  Pr.  157;  9  Abb.  Pr.  382;  Pudney  v.  Griffith, 
15  How.  Pr.  410;  6  Abb.  Pr.  211;  Nagle  o.  James,  7  How.  Pr.  234. 

'  Sherman  v.  Carwill,  73  Ind.  126;  Forbes  v.  Waller,  25  N.  Y.  430;  Sperling 
V.  Levy,  10  Abb.  Pr.  426;  Flint  v.  Webb,  25  Minn.  263. 

*  Fellerman's  Case,  2  Abb.  Pr.  155;  Lilliendahl  v.  FeUerman,  11  How.  Pr. 
528;  Sale  v.  Lawson,  4  Sand.  718. 

*  Farqueharson  ».. Kimball,  18  How.  Pr.  33;  9  Abb.  Pr.  385. 
°  Baker  v.  Herkimer,  43  Hun,  86. 
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papers  on  file  ought  not  to  be  regarded  as  the  very 
best  evidence  of  the  principal  facts  required  to  entitle 
the  plaintiff  to  an  order  for  the  examination  of  the 
defendant.  Every  fact  essential  to  the  proceeding 
appears  from  those  papers;  and  in  some  of  the  states 
they  are  obviously  sufficient  to  authorize  the  order  of 
examination,  and  upon  principle  we  think  such  order 
should  be  based  only  upon  them.^  In  some  of  the 
states,  the  statute  provides  that  the  facts  may  be 
proved  "by  affidavit,  or  other  competent  written 
evidence."^ 

The  general  practice  is  to  institute  these  proceedings 
by  filing  an  affidavit.  The  affidavit  may  be  made  by 
the  plaintiff,  or  his  agent  or  attorney,  or  by  any  other 
person  conversant  with  the  facts  stated  therein.  When 
not  made  by  the  plaintiff,  it  must  show  that  the  person 
making  it  is  acquainted  with  the  facts,  and  that  he  is 
not  acting  as  an  intermeddler,  but  by  the  authority  of 
the  plaintiff.'  If  the  proceeding  may  properly  be  re- 
garded as  resting  on  the  affidavit  alone,  it  is  evident 
that  it  must  state  the  facts  designated  in  the  statute; 
and  we  see  no  reason  why  the  courts  should  supplement 
the  statute,  and  require  the  statement  of  something  not 
exacted  by  its  provisions.  The  statutes  authorizing 
an  order  for  the  examination  of  a  judgment  debtor, 
with  a  view  of  discovering  assets  subject  to  execution, 
substantially  agree  in  declaring  that  the  judgment 
creditor  is  entitled  to  such  order  "after  the  return, 

'  Sherman  v.  Oarvill,  73  Ind.  126;  Collins  v.  Angell,  72  Cal.  513;  Cal.  Code 
Civ.  Proe.,  sec.  714. 

» N.  Y.  Code  Civ.  Proc,  sec.  2435. 

'  Conway  v.  Hitchins,  9  Barb.  378;  Lindsay  v.  Sherman,  1  Code  R.,  N.  S., 
25;  Hough  V.  Kohlin,  1  Code  R.,  N.  S.,  232;  Hawes  v.  Barr,  7  Robt.  452.  The 
proceedings  prior  to  the  order  to  appear  are  ex  parte.  Goodall  v.  Demarest,  2 
Hilt.  634. 
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wholly  or  partly  unsatisfied,  of  an  execution  against 
property  issued  upon  a  judgment.  Any  affidavit  ought 
therefore  to  be  adjudged  sufficient  which  affirms,  —  1. 
The  rendition  of  the  judgment,  describing  it  with  re- 
spect to  parties,  amount,  etc. ;  2.  That  an  execution 
•against  the  defendant's  property  issued  on  such  judg- 
ment, stating  the  date  of  such  issuance;  and  3.  That 
the  judgment  remains  unsatisfied  in  whole  or  in  part. 
The  tendency  of  the  decisions  is,  we  think,  to  exact 
greater  particularity  than  is  required-  by  the  statutes.^ 
If  an  assignee  of  a  judgment  makes  the  affidavit,  it  has 
been  held  that  it  should  show  by  what  right  he  moves 
in  the  matter;^  and  if  it  is  made  by  an  agent,  that  it 
should  show  the.  nature  of  his  agency,  and  that  it  in- 
cluded the  power  to  act  in  the  proceeding.*     The  de- 

^  Thus  it  was  said  in  Hawes  v.  Barr,  7  Robt.  454,  that  if  the  judgment 
creditor  "elects  to  take  the  shorter  and  more  summary  and  direct  mode  of 
supplemental  proceedings,  he  exposes  himself  to  all  the  inconvenience  of  their 
incompleteness  in  giving  a  perfect  remedy.  He  subjects  himself  to  the  neces- 
sity of  detailing  with  great  cirounistantiality,  in  the  affidavit  on  which  he  apr 
plies  for  an  order,  the  facts  on  which  the  jurisdiction  of  the  officer  to  whom  he 
applies  rests.  For  the  proceedings  are  before  a  judge  merely,  and  not  before 
the  court,  which  can  make  no  order  in  them,  so  that  a  misdescription  of  the 
judgment,  a  failure  to  show  the  rights  of  the  applieant  to  apply,  or  to  show 
that  the  execution  was  issued  against  property,  has  been  held  fatal.  Nothing, 
therefore,  can  be  taken  by  intendment  in  favor  of  the  applicant. "  If  these  re- 
marks, so  far  as  they  refer  to  the  "great  circumstantiality"  required  in  the 
affidavit,  are  true  at  the  present  time,  their  truth  is  dependent  upon  judicial 
interpolation  into  the  statute  of  that  which  the  legislature  never  inserted,  — 
upon  an  irresistible  tendency  to  make  complex  and  difficult  that  which  was 
designed  to  be  simple  and  easy.  "The  affidavit  must  name  the  parties  in 
whose  favor  and  against  whom  the  judgment  was  rendered,  as  well  as  the 
court,  and  when  the  same  was  recovered,  the  amount  of  the  recovery,  the  county 
or  office  where  the  judgment  roll  is  filed,  or  where  the  transcript  is  filed,  if  the 
judgment  was  rendered  in  a  court  not  of  record  at  the  time  of  such  filing." 
Riddle  and  BuUard's.gup.  Proo.  89,  90. 

a  Lindsay  v.  Sherman,  5  Uow.  Pr.  308;  1  Code  R.,  N.  S.,  25;  Frederick  v. 
Decker,  18  How.  Pr.  96-. 

*  Hawes  v.  Barr,  7  Ro)3t.  452.  But  an  affidavit  by  one  who  describes  him- 
self as  the  attorney  of  plaintiff  is  sufficient.     Miller  v.  Adams,  52  N.  Y.  409. 
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cisions  in  New  York  also  seem  to  require  the  affidavit 
to  state  the  facts  authorizing  the  execution  to  issue,  as 
that  the  judgment  had  been  docketed,'  and  in  the  case 
of  a  justice's  judgment,  that  a  transcript  had  been  filed.^ 
In  North  Carolina,  in  addition  to  the  matters  designated 
in  the  statute,  the  affidavit  must  show  "the  non-exist- 
ence of  any  equitable  estates  in  law  within  the  lien  of 
the  judgment,  and  the  existence  of  property,  choses  in 
action,  and  things  of  value,  unaffected  by  any  lien  and 
incapable  of  levy/'  ^  In  New  York,  the  affidavit  was 
once  considered  as  the  foundation  of  the  judge's  author- 
ity to  act;  and  it  was  there  held  that  if  an  affidavit  were 
defective,  its  defects  could  not  be  supplied  by  an  amend- 
ment, because  the  defective  affidavit-  gave  the  judge 
no  jurisdiction  of  the  proceeding.*  This  position  seems 
untenable.^  The  statute  requires  certain  facts  to  exist. 
If  these  facts  do  exist,  the  right  of  the  judge  to  pro- 
ceed ought  to  be  conceded,  whether  the  facts  were  made 
known  to  him  by  affidavit,  or  by  any  other  competent  evi- 
dence.* It  is  obvious  that,  as  this  proceeding  is  prose- 
cuted to  enable  the  plaintiff  to  ascertain  whether  the 
defendant  has  any  property,  the  former  ought  not  to  be 
required  in  his  affidavit  to  affirm  the  existence  of  the 
very  fact  which  the  proceeding  is  instituted  to  discover. 
Therefore,  it  is  now  settled  that  the  affidavit  need  not 
state  that  the  defendant  has  property  subject  to  execu- 
tion.'   In  addition  to  the  matters  hereinbefore  stated,  the 

'  Ibid. 

■'  Kennedy  v.  Thorp,  3  Abb.  Pp.,  N.  S.,  131;  Bingham  v.  Disbrow,  14  Abb. 
Pr.  251;  37  Barb.  24. 

3  Hinsdale  v.  Sinclair,  83  N.  0.  338. 

*  Kennedy  v.  Weed,  10  Abb.  Piu  62;  Simpkina  v.  Page,  1  Code  R.  107. 

*  Hutchinson  v.  Trauerman,  112  Ind.  21. 
'  Scott  V.  Durfee,  59  Barb.  390. 

'  Kay  V.  Visohera,  9  Minn.  270;  Heroy  v.  Gibson,  10  Bosw.  591;  Flint  v. 
Webb,  25  Minn.  263;  Hough  v.  Kohlin,  1  Code  R.,  N.  S.,  232;  Conway  v. 
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affidavit,  or  other  proof,  must,  in  New  York,  show  that 
the  judgment  was  rendered  upon  "the  debtor's  appear- 
ance, or  personal  service  of  summons  upon  him,  for  a 
sum  not  less  than  twenty-five  dollars" ;  that  the  execu- 
tion was  issued  out  of  a  court  of  record,  "  to  the  sheriff 
of  the  county  where  the  debtor  has,  at  the  time  of  the 
commencement  of  the  special  proceeding,  a  place  for 
the  regular  transaction  of  business  in  person;  or  if  the 
judgment  debtor  is  then  a  resident  of  the  state,  to  the 
sheriff  of  the  county  where  he  resides;  or  if  he  is  not 
then  a  resident  of  the  state,  to  the  sheriff  of  the  county 
where  the  judgment  roll  is  filed;  unless  the  execution 
was  issued  out  of  a  court  other  than  that  in  which  thei 
judgment  was  rendered,  and  in  that  case,  to  the  sheriff 
of  the  county  where  the  transcript  of  the  judgment  is 
filed."  ^ 

§  401.  The  Order  to  Appear,  and  Objections 
thereto.  —  In  some  of  the  states,  the  clerk  issues  a 
summons  commanding  the  defendant  to  appear.^  The 
more  usual  practice  is  to  procure  an  order  from  the 
judge  upon  the  filing  of  the  necessary  affidavit.  This 
order  should  briefly  recite  the  facts  stated  in  the  affi- 
davit, and  then  command  the  defendant  to  appear  be- 
fore the  judge  or  referee.  It  should  state  the  time 
and  place  at  which  the  defendant  must  appear.  If  it 
fails  to  state  either,^  or  is  returnable  upon  Sunday,*  it 
is  void,  and  may  be  disregarded.     Mere  defects  or  ir- 

Hitchins,  9  Barb.  378;  Lindsay  v.  Sherman,  5  How.  Pr.  308;  Hatch  v.  Wey- 
burn,  8  How.  Pr.  163;  Anonymous,  3  Sand.  725;  1  Code  R.,  N.  S.,  113.  Contra, 
Tillow  V.  Vere,  1  Code  R.  130;  Hutchinson  v.  Symons,  67  N.  C.  156;  Hinsdale 
■„.  Sinclair,  83  N.  C.  338. 

1  N.  Y.  Civ.  Code,  sec.  2458;  Kellogg  v.  Freeman,  2  City  Ct.  147. 

^  Carpenter  v.  Van  Scoten,  20  Ind.  50. 

»  Kelty  V.  Yerby,  31  How.  Pr.  95. 

*  Arctic  Ins.  Co.  v.  Hicks,  7  Abb.  Pr.  204;  Gould  v.  Spencer,  5  Paige,  541', 
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regularities  in  the  order  do  not  usually  render  it  void, 
and  can  be  taken  advantage  of  only  by  some  motion 
made  in  due  time.^  Under  most  of  the  statutes,  the 
defendant  cannot  be  required  to  appear  before  any 
judge  or  court  out'  of  the  county  in  which  he  resides 
or  transacts  his  business.^  This  rule,  is  not  applicable 
where  the  defendant  changes  his  residence  after  the 
issuance  of  the  execution.*  Unless  there  is  an  entire 
absence  of  jurisdiction,  the  order  must  be  obeyed.  If 
there  are  any  errors  or  irregularities,  they  will  not 
justify  disobedience  of  the  order;*  but  they  may  be 
used  as  grounds  for  objecting  to  the  order  and  pro- 
curing its  vacation,  if  of  sufficient  gravity.^  The  de- 
fendant cannot  obtain  a  vacation  of  the  order  by 
showing  that  the  judgment  or  execution  was  irregular 
or  erroneous.*  The  order  to  appear  may — and,  for 
the  security  of  the  plaintiff,  it  ought  to— contain  a 
provision  restraining  the  defendant  from  making  any 
transfer  or  other  disposition  of  his  assets.' 

§  401  a.  Arrest  of  Defendant.  —  Under  the  code  of 
New  York  the  judgment  creditor  is  entitled  to  a  war- 
rant, for  the  arrest  of  the  judgment  debtor,  on  showing, 
by  affidavit,  in  addition  to  the  matters  mentioned  in 
sections  400  and  406,  the  further  facts  "  that  there  is 

1  Hilton  V.  Patterson,  18  Abb.  Pr.  245. 

"Cal.  Code  Civ.  Proc,  sec.  714;  Wis.  Gen.  SUts.,  sec.  100,  p.  1564;  Ohio 
Code  Civ.  Proc,  sec.  459;  Wilson  v.  Andrews,  9  How.  Pr.  39;  Hersenheim  v. 
Hooker,  1  Daer,  594. 

'  Bingham  v.  Disbrow,  14  Abb.  Pr.  251;  37  Barb.  24. 

*  Shults  V.  Andrews,  54  How.  Pr.  378;  Arctic  F.  I.  Co.  «.  Hicks,  7  Abb.  Pr. 
204. 

*  Courtois  V.  Harrison,  1  Hilt.  109;  12  How.  Pr.  359;  3  Abb.  Pr.  96. 

«  Lederer  v.  Ehrenfeld,  49  How.  Pr.  403;  People  v.  Oliver,  66  Barb.  570; 
Union  Bank  v.  Sargent,  53  Barb.  422;  35  How.  Pr.  87. 

'  4  Wait's  Pr.  140;  People  v.  Kingsland,  3  Abb.  App.  526;  Deposit  Bank 
V.  Wickham,  44  How.  Pr.  421. 
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danger  that  the  judgment  debtor  will  leave  the  state  or 
conceal  himself,  and  that  there  is  reason  to  believe  that 
he  has  property  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment."^  This  warrant  may  be 
issued  either  before  the  order  to  appear  and  submit  to 
an  examination  has  been  made,  or  thereafter  at  any 
time  before  the  close  of  the  examination.^  When,  pur- 
suant to  such  warrant,  the  defendant  is  brought  before 
the  judge,  he  may  be  ordered,  if  it  appears  that  there 
"  is  danger  that  he  will  leave  the  state  or  conceal  him- 
self, and  that  he  has  property  which  he  unjustly  refuses 

to  apply  to  the  satisfaction  of  the  judgment to 

give  an  undertaking,  with  one  or  more  sureties,  in  a 
sum  fixed  and  within  a  time  specified  in  the  order,  to 
the  effect  that  he  will,  from  time  to  time,  as  the  judge 
directs,  attend  before  the  judge  or  referee,  and  that  he 
will  not,  until  discharged  from  arrest  by  virtue  of  the 
warrant,  dispose  of  any  of  his  property  not  exempt  from 

seizure If  he  fails  to  comply  with  the  order, 

the  judge  must  forthwith,  by  warrant,  commit  him  to 
prison,  there  to  remain  until  the  close  of  the  examina- 
tion or  the  giving  of  the  required  undertaking."  ^ 

^  402.  Service  of  the  Order. — The  statutes  usually 
contain  no  provisions  regarding  the  method  by  which 
the  order  to  appear  may  be  served.  Personal  service 
is  undoubtedly  sufficient.*  It  should  be  made  by  ex- 
hibiting the  original,  and  by  delivering  a  copy  of  the 
order  to  the  defendant.*  As  the  law  does  not  author- 
ize the  sheriff  to  serve  the  order  in  his  official  capacity, 
service  by  him  cannot  be  proved   by  his  certificate 

1  N.  Y.  Code  Civ.  Proc,  sec.  2437.     *  People  ».  Hurlburt,  5  How.  Pr.  446. 
»  N.  Y.  Code  Civ.  Proc,  sec.  2438.     "  Billings  v.  Carver,  54  Barb.  40. 
3  N.  Y.  Code  Civ.  Proc,  sec.  2440. 
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thereof.  It  must  be  established  in  the  same  manner  as 
though  made  by  a  private  individual.^  The  defendant 
need  not  be  served  with  a  copy  of  the  affidavit  on  which 
the  order  was  issued.^  The  present  Code  of  Civil  Pro- 
cedure of  New  York  provides  that  "an  injunction 
order,  or  an  order  requiring  a  person  to  attend  and  be 
examined,  must  be  served  as  follows:  1.  The  original 
order,  under  the  hand  of  the  judge  making  it,  must 
be  exhibited  to  the  person  to  be  served;  2.  A  copy 
thereof,  and  of  the  affidavit  upon  which  it  was  made, 
must  be  delivered  to  him."  ^  Service  of  an  order  made 
after  the  time  specified  for  the  appearance  of  the  defend- 
ant is  void.     He  need  pay  no  attention  to  it.* 

§  403.  Appearing  before  the  Judge. — When  the 
defendant  appears  at  the  time  and  place  appointed,  and 
finds  no  judge  or  referee  there,  he  is  not  at  liberty  at 
once  to  go  away.  He  must  wait  a  reasonable  time  for 
the  appearance  of  the  officer.  °  The  officer  may  alto- 
gether fail  to  appear.  In  such  an  event,  it  is  not 
clearly  settled  whether  the  proceeding  abates  or  not. 
The  probability,  however,  is,  that  it  does  not  abate, 
but  may  be  continued  by  prompt  action  upon  the  part 
of  the  plaintiff  in  procuring  and  serving  an  order  for 
the  defendant  to  appear  at  some  subsequent  time.® 
Where  the  examination  is  conducted  before  a  referee, 
the  various  orders  of  adjournment  should  be  made  by 

*  Utica  City  Bank  v.  Buell,  9  Abb.  Pr.  385. 

2  Green  v.  Ballard,  8  How.  Pr.  313;  Farqueharson  v.  Kimball,  9  Abb.  Pr. 
385,  note. 

2  N.  Y.  Code  Civ.  Proc.,  sec.  2452. 

*  Henderson  v.  Stone,  40  How.  Pr.  333;  2  Sweeny,  468. 

*  Reynolds  v.  McElhone,  20  How.  Pr.  457. 

«  Holstein  v.  Rice,  15  Abb.  Pr.  307;  24  How.  Pr.  135;  Allen  v.  Staring,  26 
How.  Pr.  57. 
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him.^  Orders  of  adjournment  should  be  made  from 
day  to  day;  and  unless  made,  the  jurisdiction  of  the 
judge  terminates,  and  the  examination  cannot  be  re- 
newed at  a  future  time.^ 

§  403  a.  Grounds  for  Discharging  the  Defendant 
without  Examination.  —  We  apprehend  that  the  de- 
fendant may  avoid  an  examination,  —  1.  By  showing 
from  tlie  moving  papers  or  proofs  that  the  order  for 
his  examination  was  irregularly  or  improvidently  ob- 
tained, and  that  it  ought  therefore  to  be  vacated;  or 
2.  By  rebutting  or  confessing  and  avoiding  the  'prima 
facie  case  made  by  the  plaintiff.  Thus  in  rebuttal  he 
may  show  that  there  had  never  been  any  valid  judg- 
ment against  him,  or  that  execution  had  not  issued 
thereon  and  been  returned,  or  that  the  judgment  was 
not  unsatisfied.  Or  while  admitting  the  facts  stated 
by  plaintiff,  the  defendant  may  avoid  them  by  pro- 
ducing a  valid  discharge  in  bankruptcy.* 

§  404.  The  Examination. — In  many  cases  no  one 
but  the  defendant  is  examined.  The  plaintiff  is,  how- 
ever, entitled  to  compel  the  attendance  of  witnesses. 
He  may,  if  he  sees  proper,  confine  his  examination  to 
the  witnesses,  and  decline  to  question  the  defendant.* 
Sometimes  the  attendance  of  witnesses  is  secured  by 
subpcena  issued  out  of  the  court  where  the  judgment 
was  entered,^  and  sometimes  by  procuring  and  serving 
an  order  granted  by  the  officer  before  whom  the  ex- 

'  Mason  v.  Lee,  23  How.  Pr.  366. 

2  Ammidon  v.  Woloott,  15  Abb.  Pr.  314;  Hawes  v.  Barr,  7  Robt.  453;  Car- 
ter V.  Clarke,  7  Robt.  490;  Squire  v.  Young,  1  Bosw.  690. 

»  Smith  V.  Paul,  20  How.  97;  Couraen  v.  Dearborn,  7  Robt.  143;  World  Co. 
«.  Brooks,  7  Abb.  Pr.,  N.  S.,  212. 

*  Oraves  v.  Lake,  12  How.  Pr.  33. 

'  People  V,  Dutoher,  3  Abb.  Pr.,  N.  S.,  151;  8eca.-295, 296,  Code  N.  Y. 
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amination  is  conducted.^  If  a  witness  appears  for 
examination,  he  may  be  compelled  to  answer  all  proper 
questions,  whether  he  was  regularly  subpoenaed  or  not.^ 
Both  the  defendant  and  the  witnesses  must  submit  to 
a  thorough  and  searching  examination.^  The  plaintiff 
need  not  accept  any  general  statement.  He  is  entitled 
to  the  details.*  The  object  of  the  proceeding  is  to  dis- 
cover whether  the  defendant  has  any  assets  subject  to 
execution.  All  inquiries  tending  to  promote  this  ob- 
ject and  to  assist  in  this  discovery  are  permissible.  If 
it  is  claimed  that  a  question  cannot  be  answered  by 
a  witness  without  criminating  himself,  the  judge  will 
determine  whether  it  is  likely  to  have  that  effect,  and 
will  compel  or  excuse  the  disclosure  in  accordance  with 
such  determination.^  "  The  order  and  scope  of  the  ex- 
amination of  a  judgment  debtor,  in  a  proceeding  supple- 
mental to  execution,  are  largely  in  the  discretion  of  the 
judge  or  commissioner  before  whom  such  examination 
is  being  taken.  This  is  necessarily  so,  because  if  the 
debtor  has  concealed  property  which  is  sought  to  be 
discovered,  he  is  called  to  testify  against  his  supposed 
interest,  and  will  always  give  his  testimony  reluctantly. 
Unless  a  comprehensive  and  searching  examination  be 
allowed,  an  artful  debtor  might  defeat  the  discovery 
sought.  To  apply  to  such  an  examination  the  strict 
technical  rules  governing  the  examination  of  a  witness 
on  the  trial  of  a  cause  or  even  the  less  strict  rules  ap- 
plicable to  a  cross-examination,  which  it  more  nearly 

1  Sec.  465,  Code  Civ.  Proc.  Ohio;  sec.  718,  Code  Civ.  Proc.  Cal. 

2  People  V.  Marston,  18  Abb.  Pr.  257. 

'  Sandford  v.  Carr,  2  Abb.  Pr.  462;  Forbea  v.  Willard,  37  How.  Pr.  193; 
54  Barb.  520;  Lathrop  v.  Clapp,  40  N.  Y.  328;  100  Am.  Deo.  493. 

*  Brown  V.  Morgan,  3  Edw.  Ch.  278;  Steinhart  v.  Farrell,  3  N.  Y.  St. 
Rep.  292. 

» Forbes  v.  Willard,  37  How.  Pr.  193;  54  Barb.  520. 
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resembles,  would  be  to  impair  greatly  the  efficiency 
and  usefulness  of  the  remedy  intended  to  be  given  by 
the  proceeding,  and  in  many  cases  to  destroy  it  en- 
tirely. Hence  this  court  will  not  interfere  and  limit 
such  an  examination,  unless  it  is  made  to  appear  very 
clearly  that  there  has  been  an  abuse  of  discretion  by 
the  examining  officer  in  requiring  the  judgment  debtor 
to  answer  improper  interrogatories."^  Nearly  all  the 
statutes  provide  that  no  person  shall  be  excused  from 
answering,  on  the  ground  that  his  response  may  show 
him  to  have  been  guilty  of  fraud.^  -A-ny  alleged  trans- 
fer may  be  investigated,  and  the  witnesses,  whether 
interested  in  the  transfer  or  not,  may  be  compelled  to 
disclose  all  facts  within  their  knowjedge  tending  to 
show  its  real  nature  and  purposes.^  The  defendant  is 
entitled  to  the  assistance  of  his  attorney,  and  to  the 
privilege  of  a  cross-examination.*  In  Corning  v.  Tooker, 
5  How.  Pr.  16,  it  was  held  that  the  defendant  might 
correct  his  statement,  but  that  he  had  no  right  to  in- 
sist upon  being  cross-examined,  and  that  a  witness  was 
not  entitled  to  be  represented  and  advised  by  counsel. 
The  appearance  by  the  defendant,  and  his  submitting 
to  examination  without  objection,  is  a  waiver  of  pre- 
vious irregularities  in  the  proceedings.^ 

'  Heilbronner  v.  Levy,  64  Wis.  637;  State  v.  Barclay,  86  Mo.  55. 

'  Sec.  462,  Code  Civ.  rroo.  Ohio;  sec.  485,  Code  Civ.  Proc.  Kan.;  sec.  2460, 
Code  N.  Y.;  sec.  318,  Code  Civ.  Proc.  S.  C;  sec.  3138,  Code  Iowa;  Neally  v. 
Ambrose,  21  Pick.  185;  Lamb  v.  Stone,  11  Pick.  527. 

2  Lathrop  v.  Clapp,  40  N.  Y.  328;  100  Am.  Deo.  493;  Clapp  v.  Lathrop,  23 
How.  Pr.  423;  Sandford  v.  Carr,  2  Abb.  Pr.  462;  Williams  v.  Carroll,  2  Hilt. 
438.  Contra,  Town  v.  Ins.  Co.,  4  Bosw.  683;  Van  Wyok  v.  Bradley,  3  Code  E. 
157;  Hunt  v.  Enoch,  6  Abb.  Pr.  212. 

*  Le  Roy  V.  Halsey,  1  Duer,  589;  11  N.  Y.  Leg.  Obs.  252;  1  Code  R.,  N.  S., 
275. 

"Bingham  o^  Disbrow,  14  Abb.  Pr.  251;  37  Barb.  24;  Viburt  v.  Frost,  3 
Abb.  Pr.  119;  5  Duer,  672;  Ammidonu.  Woloott,  15  Abb.  Pr.  314;  Underwood 
V.  Sutcliffe,  10  Hun,  453. 
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§  405.  The  Order  to  be  Made  after  the  Examina- 
tion.— When  it  appears  from  the  examination  that  the 
defendant  has  in  his  possession,  or  und6r  his  control, 
any  property  subject  to  execution,  he  may  be  ordered 
to  apply  such  property  to  the  satisfaction  of  the  judg- 
ment.^ As  this  order  may  be  enforced  by  imprison- 
ment, it  will  not  be  made  by  any  court  having  due  re- 
gard for  personal  liberty,  except  in  cases  comparatively 
free  from  doubt.  It  must  be  clearly  shown  that  the 
defendant  has  the  property  within  his  control;  or  in 
other  words,  that  he  has  the  ability  to  obey  the  man- 
date of  the  court.^  But  the  court  will  not  be  deterred 
from  making  the  order  by  incredible  accounts  given  by 
the  defendant  of  his  loss,  or  disposition  of  moneys  or 
property  shown  to  have  recently  been  in  his  possession, 
if,  from  all  the  circumstances,  it  is  satisfied  that  such 
accounts  are  false,  and  that  the  money  or  property  is 
still  within  his  control.^  It  frequently  appears,  upon 
the  examination  of  the  defendant,  or  of  some  third  per- 
son, that  property  exists,  the  title  of  which  is  in  doubt. 
Supplemental  proceedings  are  not  well  calculated  for 
the  litigation  of  conflicting  claims  of  title,  nor  for  the 
trial  of  disputed  questions  of  fact.  Where  conflicting 
claims  exist  in  good  faith,  the  court  will  very  rarely 
make  an  order  requiring  the  delivery  of  the  property.* 

1  Sec.  1306,  Comp.  Laws  Nev.;  sec.  323,  S.  0.  Code  Civ.  Proc;  sec.  2447, 
N.  Y.  Code;  sec.  719,  Cal.  Code  Civ.  Proc;  sec.  467,  Ohio  Code  Civ.  Proc; 
sec.  3140,  Iowa  Code.  Where  money  is  found  in  possession  of  the  defendant, 
the  court  should  order  it  to  be  paid  to  the  creditor.  People  v.  King,  9  How. 
Pr.  97. 

'  Sandford  v.  Moshier,  13  How.  Pr.  137;  Hull  v.  McMahon,  10  Abb.  Pr.  103; 
Peters  v.  Kerr,  22  How.  Pr.  3;  Joyce  v.  Holbrook,  2  Hilt.  94;  7  Abb.  Pr.  338; 
Welch  V.  P.  Ft.  W.  &  C.  R.  E.,  1  West.  L.  M.  87;  Locke  ».  Mabbett,  3  Abb. 
App.  68. 

'  Logan  V.  O'Leary,  43  N.  J.  Eq.  320. 

'  People  V.  King,  9  How.  Pr.  97;  Stewart  v.  Foster,  1  Hilt.  505;  Gasper  v. 
Bennett,  12  How.  Pr.  301;  Corning  v.  Tooker,-5  How.  Pr.  16;  Redman  v.  Henry, 
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It  will  leave  the  plaintiff  to  assert  his  rights  bj''  an  action 
to  be  brought  by  himself  by  permission  of  the  court,  or 
else  by  a  receiver  appointed  in  the  proceedings.  In 
some  states,  the  broad  proposition  is  maintained  that  a 
third  person  will  never  be  peremptorily  ordered  to  de- 
liver property  or  to  pay  a  debt;  that  the  remedy  against 
him,  after  his  examination,  is  by  suit  to  collect  the  debt 
or  to  recover  the  property.^  The  better  rule,  however, 
is,  that  neither  the  mere  denial  of  a  debt,  nor  the  mere 
pretense  of  an  adverse  claim,  will  prevent  the  court 
from  making  an  order  requiring  the  debt  to  be  paid  or 
the  property  delivered.  It  must  appear  that  there  is 
a  real,  instead  of  a  simulated,  controversy,  before  the 
court  will  require  the  plaintiff  to  prosecute  another 
action  to  determine  his  right  to  have  the  property  ap- 
plied to  the  satisfaction  of  his  judgment.^ 

§  406.  Proceeding  to  Reach  Known  Assets.  — The 
proceeding  of  which  we  have  just  treated  is  prosecuted 
upon  the  theory  that  the  plaintiff  does  not  know  of 
any  property  subject  to  execution,  and  is  therefore 
anxious  to  ascertain,  by  an  examination  of  the  defend- 
ant and  others,  whether  any  such  property  can  be 
found.  The  proceeding  of  which  we  are  about  to 
speak  is  based  upon  the  assumption  that  the  plaintiff 

17  N.  Y.  484;  Teller  v.  Randall,  26  How.  Pr.  155;  Crounse  v.  Whipple,  34  How. 
Pr.  333;  Olapp  v.  Lathrop,  23  How.  Pr.  423;  Locke  v.  Mabbett,  3  Abb. 
App.  68;  Alexander  v.  Richardson,  7  Robt.  63;  West  Side  Bank  «.  Pugsley, 
47  N.  Y.  368;  12  Abb.  Pr.,  N.  S.,  28;  Barnard  v.  Kobbe,  3  Daly,  373.  But 
where  the  property  clearly  belongs  to  the  debtor,  and  is  under  his  control,  the 
judge  should  direct  him  to  apply  it  to  the  satisfaction  of  the  judgment,  instead 
of  appointing  a  receiver.  Rodman  v.  Henry,  17  N.  Y.  482;  Goodyear  v.  Betts, 
7  How.  Pr.  187;  1  Duer,  635. 

*  Edgerton  v.  Hanua,  11  Ohio  St.  323;  Union  Bank  v.  Union  Bank,  6  Ohio 
St.  254;  Welch  v.  P.  Ft.  W.  &  C.  R.  R.  Co.,  1  West.  L.  M.  87. 

*  Parker  v.  Page,  38  Cal.  522;  Riddle  on  Supp.  Proo.  125. 
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does-  know  of  property  subject  to  the  writ,  and  that 
such  property  is  within  the  control  of  the  defendant, 
and  is  by  him  unjustly  withheld  from  the  execution. 
la  this  proceeding,  the  plaintiff  is  entitled  to  compel 
the  appearance  and  examination  of  the  defendant;  or 
in  case  it  appears  that  the  defendant  is  about  to  ab- 
scond, an  order  of  arrest  may  be  granted.^  After  the 
arrest,  the  defendant  may  be  required  to  give  security 
that  he  will,  from  time  to  time,  attend  before  the 
judge  or  referee,  and  that  he  will  not  dispose  of  any 
of  his  property  subject  to  execution.  To  authorize  an 
order  of  examination  or  arrest,  the  execution  must  have 
been  issued,  but  it  need  not  have  been  returned.  The 
requisite  facts  must  generally  be  shown  by  affidavit. 
The  affidavit  differs  in  two  essential  particulars  from 
that  under  consideration  in  section  400;  viz.,  it  need 
not  show  that  the  execution  has  been  returned,  and  it 
must  state  that  the  defendant  has  property  subject  to 
execution  which  he  unjustly  refuses  to  apply  to  the 
satisfaction  of  the  writ.  The  defendant  cannot  be 
required  to  appear  and  answer  in  the  absence  of  this 
averment.^  "In  Indiana,  the  statute  also  requires  the 
affidavit  to  state  that  the  judgment  debtor  resides  in 
the  county  in  which  it  is  filed,  and  that  an  execution 
has  been  issued  to  the  county  in  which  he  resides,  or 
if  he  is  a  non-resident  of  the  state,  that  an  execution 
has  been  issued  to  the  sheriff  of  the  county  in  which 
the  judgment  was  entered.*  Some  necessity  for  the 
proceeding  should  be  shown,  and  a  description  should 

iQhio  Code  Civ.  Proa,  sees.  460,  461;  S.  C.  Code  Civ.  Proe.,  sec.  318;  Code 
of  Iowa,  sees.  3136,  3148;  Cal.  Code  Civ.  Proe.,  see.  715;  Wis.  Gen.  Stat., 
sec.  100,  p.  1564;  N.  Y.  Code,  sec.  2437. 

'  Dillman  v.  Dillman,  90  Ind.  585;  Mitchell  v.  Bray,  106  Ind.  264. 

=  Ponder  v.  Tate,  111  Ind.  148;  Fowler  v.  GrifSu,  83  Ind.  297. 
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be  given  of  the  property  unjustly  withheld  from  exe- 
cution by  the  defendant.^  In  New  York,  in  cases  of 
this  class,  great  strictness  of  proceeding  is  exacted. 
If  the  affidavit  is  upon  information  and  belief,  the 
name  of  the  informant  and  his  means  of  knowledge 
must  be  disclosed.^  An  affidavit  following  the  lan- 
guage of  the  statute  is  sufficient  to  call  into  action  the 
jurisdiction  of  the  court;  but  if  objected  to,  it  will  be 
regarded  as  irregular,  and  a  description  will  be  exacted 
of  the  property  withheld,  and  the  facts  and  circum- 
stances must  be  disclosed  with  sufficient  detail  to  en- 
able the  judge  to  determine  for  himself  whether  the 
defendant  "has  property  which  he  unjustly  refuses  to 
apply  to  the  writ."^  A  demand  on  the  debtor  that 
the  property  be  applied  on  the  writ  must  be  shown; 
for  in  the  absence  of  such  demand,  he  has  not  unjustly 
refused  to  apply  it.*  In  North  Carolina,  the  affidavit 
must  state  that  the  judgment  debtor  has  no  property 
which  can  be  reached  by  the  execution,  or  if  he  has 
any  of  such  property,  that  it  is  not  sufficient  to  satisfy 
the  writ ;  and  that  he  has  property,  choses  in  action,  or 
things  of  value,  which  he  unjustly  refuses  to  apply  to 
the  payment  of  the  judgment;  but  no  personal  demand 
that  the  debtor  so  apply  this  property  need  be 
averred.^  The  service  of  the  order,  the  appearance  of 
the  parties,  and  the  method  and  extent  of  the  exam- 
ination, do  not  vary  materially  from  corresponding 
proceedings,  where  the  debtor  is  summoned  for  the 

1  Cnshman  v.  Gephart,  97  Ind.  46;  Dandistet  v,  Kuneberger,  39  Ind.  405. 

2  Menkin  v.  Pape,  65  How.  Pr.  453. 

2  First  Nat.  Bank  v.  Wikon,  13  Hun,  232;  Menkin  i>.  Pape,  65  How.  Pr.  453. 

*■  Hall  V.  Kellogg,  12  N.  Y.  331. 

"  Hutchinson  v.  Symous,  67  N.  C.  156;  Hinsdale  v.  Sinclair,  83  N.  C.  338; 
Wieller  v.  Lawrence,  83  N.  0.  65.  A  demand  need  not  be  stated  in  Ohio. 
Bdgerton  v.  Hauna,  11  Ohio  St.  323. 
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purposes  of  discovery  only,  with  this  exception,  that  in 
this  proceeding  the  inquiry  is  confined  to  the  investi- 
gation of  the  question  whether  the  defendant  did  have, 
and  did  unjustly  refufee  to  apply  to  the  satisfaction  of 
the  judgment,  the  property  described  in  the  affidavit. 

§  406  a.   Second  Examination  of  Judgment  Debtor. 

— None  of  the  various  statutes  upon  the  subject  con- 
tain any  language  imposing  any  limitation  upon  the 
number  of  times  in  which  a  debtor  may  be  examined. 
The  courts  in  New  York  have,  however,  imposed  such 
limitation.  They  will  not  permit  a  debtor  to  be  har- 
assed by  successive  examinations  without  cause.^  If 
he  has  been  once  examined,  and  a  second  examination 
is  desired,  the  affidavit  should  disclose  the  previous 
examination,  and  some  reason  why  another  examina- 
tion should  be  had,^  such  as  that  the  debtor  had  sub- 
sequently acquired  property,  or  that  new  facts  have 
come  to  the  knowledge  of  the  applicant.^ 

407.  This  Proceeding  is  Independent  of  the  Others. 

— The  third  proceeding  supplemental  to  execution  is 
that  by  which  the  plaintiff  is  entitled  to  an  order  re- 
quiring the  appearance  before  the  judge  of  any  person 
or  corporation  alleged  to  have  the  property  of  the  judg- 
ment debtor,  or  to  be  indebted  to  him.*  It  was  for 
some  time  insisted  that  this  proceeding  could  only  be 
invoked  in  connection  with  the  proceeding  authorizing 
the  summoning  of  the  defendant  for  the  purpose  of 

'  Irwin  ».  Chambers,  40  N.  Y.  Sup.  Ct.  432;  Canavan  u.  McAndrew,  20 
Hun,  46;  Clarke  v.  Londrigan,  40  N.  J.  L.  310. 

^  Grocers'  Bank  v.  Bayaud,  21  Hun,  203;'  Goodall  v.  Demafest,  2  Hilt.  534. 

'  Carter  v.  Clarke,  7  Robt.  43;  Jurgenson  v.  Hamilton,  5  Abb.  N.  C.  149. 

*N.  Y.  Code  Civ.  Proc,  sec.  2441;  Cal.  Code  Civ.  Proc,  sec.  717;  Ohio 
Code  Civ.  Proc,  sec.  464;  S.  C.  Code  Civ.  Proc,  sec.  320;  Comp.  Laws  Nov., 
sec.  1304;  Stats,  of  Wis.,  sec.  103,  p.  1566-  Code  Iowa,  sec.  3150. 
Vol.  II.— 83 
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ascertaining  whether  he  had  any  assets  subject  to  exe- 
cution/ and  tlierefore  that  where  this  last  remedy 
•could  not  be  pursued,  the  plaintiff  must  have  recourse 
to  a  creditor's  bill.^  It  was  next  contended  that  third 
persons  ought  not  to  be  summoned  to  appear,  except 
where  proceedings  had  already  been  taken  to  compel 
the  defendant  to  appear  and  answer,  unless  in  cases 
where  the  law  did  not  authorize  the  taking  of  such  pro- 
ceedings against  the  defendant.^  It  is  now  conceded 
that  these  two  proceedings  are  not  dependent  on  each 
other.  The  defendant  may  be  summoned  to  appear, 
without  taking  any  proceeding  against  his  debtor,  and 
his  debtors,  or  persons  having  his  property  under  their 
control,  may  be  brought  before  the  court  without  first 
requiring  the  defendant  to  appear  and  answer.* 

§  408.  Facts  Requisite  to  Procure  Order  of  Exam- 
ination.—  To  warrant  an  order  of  examination  under 
this  proceeding,  it  must  be  shown  to  the  judge  that 
some  person  or  corporation  has  property  of  the  judg- 
ment debtor,  or  is  indebted  to  him.  An  execution  * 
must  have  issued,  but  it  need  not  be  returned.^  It 
may  issue  to  the  county  where  the  person  summoned 
resides,  or  where  the  property  sought  to  be  reached  is 
situated,  instead  of  to  the  county  of  the  defendant's 

'  Kempi).  Harding,  4  How.  Pr.  178;  Sherwood  ».  B.  &  N.  Y.  E.  R.,  12  How. 
Pr.  136. 

^  Barker  v.  Johnson,  4  Abb.  Pr.  435. 

*  Holmes  v.  Jordan,  15  Abb.  Pr.  410,  note;  Parker  v.  Hunt,  15  Abb.  Pr. 
410;  Ward  v.  Beebe,  15  Abb.  Pr.  372;  McBride  v.  F.  &  M.  Bank,  7  Abb.  Pr. 
347 

*  Gibson  v.  Haggerty,  37  N.  Y.  555;  97  Am.  Dec.  752;  5  Trans.  App.  143; 
15  Abb.  Pr.  406;  23  How.  Pr.  260;  Hexter  v.  Clifford,  5  Col.  168. 

^  Seeley  v.  Garrison,  10  Abb.  Pr.  460;  Gibson  v.  Haggerty,  37  N.  Y.  555; 
5  Trans.  App.  143;  97  Am.  Deo.  752. 
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residence.^  An  affidavit  on  behalf  of  the  plaintiff  is 
indispensable.^  In  Texas  it  has  been  held  that  the  affi- 
davit may  bean  the  alternative;  or  in  other  words,  that 
it  may  state  that  the  person  named  has  property  of 
tl]e  defendant,  or  is  indebted  to  him.^  In  that  state  it 
must  show  that  none  of  the  defendants  has  sufficient 
property  in  his  possession,  within  the  jurisdiction  of 
the  court,  to  satisfy  the  judgment.*  We  can  find  noth- 
ing in  the  statutes  of  most  of  the  states  warranting  this 
requirement,  or  exhibiting  any  design,  on  the  part  of 
the  legislature,  to  compel  the  plaintiff  to  exhaust  his 
other  remedies  before  resorting  to  this.  The  statutes 
do  not  usually  authorize  the  summoning  of  every 
debtor,  however  insignificant  the  debt  may  be.  They 
specify  a  sum ;  and  the  affidavit  must  state  that  the 
indebtedness  is  equal  to  or  in  excess  of  that  sum.  If 
the  person  whose  examination  is  sought  is  alleged  to 
have  property  of  the  judgment  debtor,  the  value  of 
the  property  need  not  be  stated.^ 

§  409.  The  Principal  Debtor  must  be  Summoned, 
and  not  his  Agents. — All  proceedings  supplemental 
to  execution  have,  or  may  have,  two  purposes.  The 
first  of  these  is  to  obtain  information  concerning  prop- 
erty liable  to  contribute  to  the  satisfaction  of  the  judg- 
ment; and  the  second  is  to  prevent  such  property  from 
being  so  disposed  of,  after  the  institution  of  the  pro- 
ceedings, as  to  be  carried  beyond  the  reach  of  the  plain- 

»  Courtoia  v.  Harrison,  12  How.  Pr.  359;  3  Abb.  Pr.  96;  1  Hilt.  109;  People 
u.  Norton,  4  Sand.  640. 

'  Mason  v.  Weston,  29  Ind,  561. 

'  White  V.  Lynch,  26  Tex.  195.  Cmta-a,  Lee  v.  Heirberger,  1  Code  E.  38; 
Davis  V.  Herrig,  65  How.  Pr.  294. 

*  Willis  V.  Lyman,  22  Tex.  268. 

"  Brett  V.  Browne,  1  Abb.  Pr.,  N.  S.,  155;  MiUer  v.  Adams,  52  N.  Y.  409. 
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tiff.^  In  order  to  accomplish  this  last  purpose,  it  is 
essential,  in  proceedings  against  third  persons,  to  sum- 
mon the  defendant's  real  debtor,  instead  of  proceeding 
against  some  mere  agent  or  employee.  An  agent,  clerk, 
treasurer,  or  other  employee  often  appears  to  be  in  pos- 
session of  property.  He  may  be  intrusted  with  the  keys 
of  a  safe  or  store,  and  have  a  more  visible  control  over 
it  than  his  employer  has.  In  contemplation  of  law,  the 
latter  is,  nevertheless,  in  possession,  and  exercising  con- 
trol. If  he  has  property  belonging  to  the  defendant, 
he,  and  he  only,  need  be  restrained  from  disposing  of 
the  property,  and  summoned  to  answer  concerning  its 
ownership.  An  agent,  clerk,  or  treasurer  cannot  be 
charged  as  garnishee  or  trustee  on  account  of  prop- 
erty of  which  he  holds  the  possession  for  his  employer, 
and  which  the  employer  holds  for  the  use,  or  as  the 
bailee,  of  the  defendant.^  Where  a  corporation  is  to 
be  garnished  or  summoned  to  appear,  the  notice  must 
be  directed  to  the  corporation,  and  not  to  one  of  its 

*  The  statutes  do  not  directly  state  that  the  summoning  of  a  third  person  to 
answer  creates  any  lien  on  the  property  iu  his  hands,  or  imposes  on  him  any 
obligation  to  retain  possession  of  such  property,  to  be  disposed  of  as  may  seem 
proper  to  the  court  after  the  examination  has  been  made.  Neither  is  there  any- 
thing in  the  statutes  directly  authorizing  the  court  to  issue  any  restraining 
order,  previous  to  the  examination.  The  courts,  from  necessity,  have  supplied 
the  remarkable  deficiencies  of  the  law.  They  have  assumed  that  the  service 
of  the  notice  to  appear  ought  not  to  be  permitted  to  act  as  a  mere  invitation  for 
the  debtor  to  dispose  of  the  property,  or  to  pay  it  over  to  the  defendant  before 
the  examination  could  take  place.  Hence  it  has  always  been  understood  that 
from  the  service  of  the  notice  to  appear,  the  summoned  debtor  became  liable  to 
account  to  the  plaintiff  for  the  debts  due  from  him  to  the  defendant;  and  that 
the  court  might  also,  in  direct  terms  inserted  in  the  order  to  appear,  restrain 
the  person  to  be  examined  from  making  any  disposition  of  the  property  cal- 
culated to  render  the  proceeding  fruitless.  Seeley  v.  Garrison,  10  Abb.  Pr. 
460;  De  Comeau  v.  The  People,  7  Kobt.  498;  Union  Bank  u.  Union  Bank,  6 
Ohio  St.  254.  See  also  Malley  v.  Altman,  14  Wis.  22;  Almy  v.  Piatt,  16  Wis. 
169. 

2  McGraw  v.  M.  0.  R.  R.  Co.,  5  Cold.  434. 


• 


1317  SUPPLEMENTAL  PROCEEDINGS.  §410 

agents  or  employees.     It  must  also  be  served  on  the 
proper  officer.* 

§  410.  Over  Whom  the  Judge  may  Take  Jurisdic- 
tion. — As  the  plaintiff  in  these  proceedings  is  but  seek- 
ing to  assert  rights  which  otherwise  could  be  asserted 
by  the  defendant,  it  would  seem  to  be  just  and  logical  to 
assume  that  the  former  can  pursue  all  persons  and  cor- 
porations liable  to  pursuit  by  the  latter,  and  capable  of 
being  brought  within  the  jurisdiction  of  the  court  in 
which  the  proceedings  are  instituted.^  Hence  an  in- 
fant, if  liable  to  the  defendant,  may  be  charged  as  a 
trustee  or  garnishee,  and  the  benefit  of  his  liability 
thereby  transferred  from  the  defendant  to  the  plain- 
tiff.^ The  only  questions  which  deserve  any  special 
consideration  in  this  section  are:  1.  Concerning  the 
liability  of  non-resident  persons;  and  2.  Concerning  the 
liability  of  corporations,  whether  domestic  or  foreign. 
It  is  well  known  that  no  state  can  extend  its  process  so 
as  to  affect  persons  or  property  beyond  its  territorial 
limits,*  but  that  persons  resident  of  one  state  may,  by 
voluntarily  going  into  another,  subject  themselves  to 
the  laws  and  tribunals  of  the  latter.^  The  proper  ap- 
plication of  these  two  principles  ought  to  be  of  material 
aid  in  determining  when,  and  in  what  circumstances,  a 

'  Clark  V.  Chapman,  45  Ga.  486.  Service  on  the  teller  of  a  bank  (Kennedy  v. 
H.  S.  &  L.  S.,  38  Cal.  151),  or  the  treasurer  or  cashier  of  a  corporation  (Sprague 
V.  S.  N.  Co. ,  52  Me.  592),  is  insufficient.  Under  most  statutes,  this  officer  must 
be  either  the  president,  secretary,  or  managing  agent.  If  a  safe  is  rented  of  a 
safe-deposit  company,  its  contents  are  deemed  to  be  in  possession  of  the  lessee, 
and  cannot  be  reached  by  a  garnishment  served  on  the  company.  Gregg  v. 
Hilson,  8  Phila.  91. 

"  Drake  on  Attachment,  sec.  468. 

» Scofield  V.  White,  29  Vt.  330;  Wilder  v.  Eldridge,  17  Vt.  226.  Against 
married  women.     Thompson  v.  Sargent,  15  Abb  Pr.  452. 

'  Freeman  on  Judgments,  sec.  564. 

'  Ibid.,  sec.  566.  -' 
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non-resident  can  be  summoned  and  charged  as  gar- 
nishee. If  the  person  sought  to  be  garnished  resides 
in  another  state,  but  has  property  of  the  defendant  in 
the  state  where  the  writ  issues,  or  owes  the  defendant 
a  debt  payable  there,  he  may,  wlien  he  comes  within 
the  latter  state,  though  but  for  a  temporary  purpose, 
be  summoned  and  charged  as  a  garnishee.^  In  all 
other  cases,  no  one  can  be  held  as  garnishee  unless  he 
resides  within  the  jurisdiction  of  the  court  by  which  he 
is  summoned.^  In  Massachusetts,  it  was,  at  an  early 
day,  decided  that  a  corporation  aggregate  could  not  be 
subjected  to  trustee  process.^  In  New  York,  such 
corporations  have  been  held  to  be  exempt  from  pro- 
ceedings supplemental  to  execution,  whether  they  be 
sought  to  be  pursued  as  judgment  debtors,  or  as  owing 
such  debtors.*  But  in  a  vast  majority  of  the  states 
domestic  corporations  are  subject  to  proceedings  sup- 
plemental to  execution,  and  also  to  garnishment,  al- 
though the  statute  does  not,  in  direct  terms,  make  them 

^  Drake  on  Attachment,  Sec.  474;  Young  v.  Ross,  11  Fost.  201;  Jones  v. 
Winchester,  6  N.  H.  497.  A  resident  of  the  state  may  be  summoned  as  a 
trustee  when  he  holds  the  property  of  a  non-resident  debtor.  King  v.  Holmes, 
7  Fost.  266;  Eaton  v.  Badger,  33  N.  H.  228. 

2  Tamm  v.  Williams,  2  Chitty,  438;  3  Doug.  281;  Crosby  v.  Hetherington, 
4  Man.  &  G.  933;  Day  v.  Paupierre,  7  Dan.  &  L.  12;  13  Ad.  &  E.,  N.  S.,  802; 
Green  4).  F.  &  C.  Bankj  25  Conn.  452;  Tingley  u.  Bateman,  10  Mass.  343;  Ray 
V.  Underwood,  3  Pick.  302;  Hart  v.  Anthony,  15  Pick.  445;  Nye  v.  Lisoombe, 
21  Pick.  263;  Lovojoy  v.  Albee,  33  Me.  414;  54  Am.  Dec.  6.30;  Columbus  v. 
Eaton,  35  Me.  391;  Sawyer  v.  Thompson,  4  Fost.  510;  Baxter  v.  Vincent,  6  Vt. 
614;  Bates  v.  N.  0.  R.  R.  Co.,  4  Abb.  Pr.  72;  Willett  v.  Equitable  Ins.  Co.,  10 
Abb.  Pr.  193;  Miller  v.  Hooe,  2  Oranch  C.  C.  622;  Drake  on  Attachment,  sees. 
473,  474. 

*  Union  T.  v.  Jenkins,  2  Mass.  37. 

*  Hinds  V.  C.  N.  F.  R.  R.  Co.,  10  How.  Pr.  487;  Sherwood  v.  B.  &  N.  Y. 
K.  R.  Co.,  12  How.  Pr.  136;  Hammond  v.  H.  R.  L  &  M.  Co.,  11  How.  Pr.  29; 
20  Barb.  378;  Carter  v.  Clarke,  7  Robt.  490.  But  in  other  cases  corporations 
have  been  held  liable  to  be  summoned  to  answer  whether  they  owe  defendant 
or  have  property  of  his  in  their  hands.  Lowber  v.  Mayor  of  N.  Y. ,  5  Abb.  Pr. 
268;  MoBride  v.  Farmers'  Branch  Bank,  7  Abb.  Pr.  347. 
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liable.  They  may  be  summoned  and  charged  as  "  per- 
sons."^ Corporations  chartered  by  two  or  more  states 
may  in  each  be  treated  as  domestic.^  On  the  other 
hand,  corporations  chartered  by  or  under  the  laws  of 
one  state  are  elsewhere  regarded  as  foreign.  In  some 
states,  it  seems  that  a  foreign  corporation  can,  under  no 
circumstances,  be  held  as  a  garnishee.*  But  the  better 
supported  rule  is,  that  when  such  corporations  carry  on 
a  regular  business,  and  have  agents  and  managers  in  a 
particular  state,  they  so  far  submit  themselves  to  the 
jurisdiction  of  such  state  that  they  can  there  be  gar- 
nished.* The  object  of  these  proceedings  is  to  discover 
whether  any  person  or  corporation  has  property  of  the 
defendant  subject  to  execution.  To  accomplish  this 
object,  a  full  and  liberal  examination  will  be  permitted, 
and  all  persons  whose  knowledge  is  likely  to  assist  in 
the  discovery  may  be  questioned;^  Hence  the  defend- 
ant's wife  may  be  summoned,  and  required  to  state 

>  Baltimore  and  Ohio  E.  R.  v.  Gallahue,  12  Gratt.  655;  65  Am.  Deo.  254;  St. 
Louis  P.  Ins.  Co.  v.  Cohen,  9  Mo.  421 ;  Burton  w.  District  Township,  1 1  Iowa, 
166;  Wales  v.  Muscatine,  4  Iowa,  302;  Knjx  v.  Protection  Ins.  Co.,  9  Conn. 
430;  25  Am.  Dec.  33;  Boyd  v.  Chespeake  &  O.  Canal  Co.,  17  Md.  195;  79  Am. 
Deo.  646;  Taylor  v.  B.  &  M.  R.  R.  Co.,  5  Iowa,  114;  Toledo  Railway  Co.  v. 
Howes,  68  Ind.  458;  Hughes  v.  Oregonian  R.  R.  Co.,  11  Or.  158;  Knight 
V.  Nash,  22  Minn.  452;  La  Fountain  v.  Southern  Underwriters,  79  N.  C.  514; 
Chesapeake  R.  R.  v.  Paine,  29  Gratt.  508;  BufEham  v.  Racine,  26  Wis.  4G0. 
A  corporation  may  be  summoned  to  appear  as  a  judgment  debtor.  Tompkins 
V.  Floyd  Co.,  19  Ind.  197 

»  Baltimore  and  OhioR.  R.  Co.  v.  Gallahue,  12  Gratt.  655;  65  Am.  Deo.  254; 
Smith  V.  B.  C.  &  M.  R.  R.,  33  N.  H.  337. 

'  Dauforth  v.  Penny,  3  Met.  564;  Gold  v.  Housatonio  R.  R.  Co.,  1  Gray, 
424;  Bradford  v.  Mills,  5  R.  I.  393;  Smith  v.  B.  C.  &  M.  R.  R.,  33  N.  H.  337. 

*  United  States  Bank  v.  Merchants'  Bank,  1  Rob.  (Va.)  573;  McAllister  v. 
Penn.  Ins.  Co.,  28  Mo.  214;  Selma  R.  &  D.  R.  R.  Co.  v.  Dalton,  48  Ga.  352; 
Brauser  v.  N.  E.  F.  Ins.  Co.,  21  Wis.  506;  Jones  v.  N.  Y.  &  E.  R.  R.  Co.,  1 
Grant  Cas,  457;  Fithian  v.  N.  Y.  &  E.  R.  R.  Co.,  31  Pa.  St.  114. 

*  Clapp  V.  Lathrop,  40  N.  Y.  328;  23  How.  Pr.  423;  Gibson  u.  Haggerty, 
37  N.  Y.  555;  97  Am.  Deo.  752;  5  Trans.  App.  143;  Curtois  v.  Harrison,  3 
Abb.  Pr.  96;  12  How.  Pr.  359;  Lowber  v.  Mayor  of  N.  ¥.,  7  Abb.  Pr.  248. 
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whether  she  has  property  of  the  defendant  in  her  pos- 
session, or  under  her  control.* 

§  411.  To  Whom  Notice  must  be  Given.  — ^  The 
judicial  proceedings  of  every  civilized  country  will  not 
permit  the  condemnation  of  any  person  without  first 
giving  him  some  notice  to  appear,  and  some  oppor- 
tunity to  make  his  defense.  Therefore  when  it  is 
sought  to  make  any  person  liable  for  property  in  his 
hands,  which  it  is  alleged  belongs  to  the  defendant, 
the  former  must  first  be  summoned  and  examined  be- 
fore an  order  can  be  made  requiring  him  to  surrender 
possession  of  the  property.^  Where  proceedings  are 
instituted  for  the  purpose  of  reaching  property  in  the 
hands  of  a  third  person,  while  there  is  no  doubt  that 
such  person  must  be  brought  before  the  court,  there 
is  some  difference  of  opinion  whether  the  defendant  in 
execution  should  be  joined  with  him.  In  Indiana,  it 
is  well  settled  that  proceedings  supplemental  to  execu- 
tion cannot  be  prosecuted  against  a  third  person  with- 
out also  notifying  the  defendant  of  such  proceedings, 
and  making  him  a  party  thereto.^  But  the  better 
opinion  is,  that  it  is  within  the  discretion  of  the  court 
whether  the  defendant  shall  or  shall  not  be  notified  of 
proceedings   to   reach   property,    or   to   collect   debts 

*  Lockwood  v.  Worstell,  15  Abb.  Pr.  430,  note;  Mary  3.  O'Brien's  Case, 
24  Wis.  547.  Contra,  Maoondray  v.  Wardle,  and  Andrews  v.  Nelson,  7  Abb.  Pr. 
3.     See  Claremont  Bank  v.  Clark,  46  N.  H.  134. 

2  Hathaway  w.  Brady,  26  Cal.  581;  Cookfield  v.  Tourres,  24  La.  Ann.  168. 
To  impart  validity  to  proceedings  against  a  garnishee,  it  must  be  shown  that 
the  summons  or  notice  to  appear  was  served  on  him  as  required  by  law. 
Mitchell  V.  Greenwald,  43  Miss.  167;  Jefferies  u.  Harvie,  38  Miss.  97;  Roy  v. 
Heard,  38  Miss.  544;  Moore  c.  Coats,  43  Miss.  225.  He  cannot  be  enjoined 
from  disposing  of  property  until  after  he  has  had  notice  to  appear.  King  v. 
Tuska,  1  Duer,  635. 

'  Chandler  v.  Caldwell,  17  Ind.  256;  Wall  v.  Whisler,  14  Ind.  228;  O'Brieu 
V.  Flajiders,  41  Ind.  486;  FoUom  v.  Clark,  48  Ind.  414. 
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claimed  to  be  due  to  him  from  some  third  person;  and 
that,  in  ordinary  cases,  a  defendant  is  not  of  right  en- 
titled to  any  notice  of  such  proceedings,  nor  is  he  a 
party  thereto  in  such  a  sense  as  entitles  him  to  inter- 
fere therewith,  or  to  conduct  the  defense  of  the  person 
summoned.^  If,  however,  the  appointment  of  a  re- 
ceiver is  sought,  it  is  said  that  the  defendant  must  be 
made  a  party,  and  given  notice  of  the  hearing  of  the 
application.^ 

§  413.  The  Effect  of  the  Notice. — There  can  be  no 
doubt  that  the  service  of  a  garnishment,  or  of  a  notice 
to  appear,  issued  in  proceedings  supplemental  to  exe- 
cution, fixes  the  liability  of  the  person  upon  whom 
service  was  made,  and  makes  him  accountable  to  the 
plaintiff  for  all  property  in  his  hands,  and  for  all  debts 
due  from  him  to  the  defendant  at  the  time  of  such 
service.*  There  are  cases  which  indicate  that  a  lien 
is  also  established  upon  the  specific  property  in  the 
hands  of  the  garnishee.*     But  upon  this  subject  the 

'  Foster  v.  Prince,  18  How.  Pr.  258;  8  Abb.  Pr.  407;  De  Comeau  v.  The 
People,  7  Robt.  498;  Corning  v.  Tooker,  5  How.  Pr.  16;  Gibson  v.  Haggerty, 
37  N.  Y.  555;  97  Am.  Dec.  752;  5  Trans.  App.  143;  Lynch  v.  Johnson,  48 
N.  Y.  27;46Barb.  5G;  Warcli;.  Beebe,  17  Abb.  Pr.  1;  Seeleyi;.  Garrison,  10  Abb. 
Pr.  460;  Adam3  v.  Hackefct,  7  Cal.  187;  N.  Y.  Code  Civ.  Proo.,  see.  24il. 

2  Ke.np  V.  Harding,  4  How.  Pr.  178;  Andrews  v.  Glenville  Woolen  Co.,  11 
Abb.  Pr.,  N.  S.,  78. 

^  Ego  V.  Koontz,  3  Pa.  St.  109;  Ober  v.  Matthews,  24  La.  Ann.  90;  Brashear 
V.  West,  7  Pet.  023;  McBryde  v.  Floyd,  2  Bay,  209;  Johnson  v.  Carry,  2  Cal. 
33;  Ryan  v.  Burkam,  42  Ind.  507;  Board  of  Education  v.  Sooville,  13  Kan.  29. 

*  Reunecker  v.  Davis,  10  Rich.  Eq.  289;  Burliugatne  v.  Bell,  16  Mass.  318; 
Dore  V.  Dawson,  6  Ala.  712;  Blaisdill  v.  Ladd,  14  N.  H.  129.  In  the  following 
cases  the  statement  is  made,  in  general  terms,  that  a  lien  is  created  by  the 
service  of  the  notice  to  appear:  Cooke  v.  Ross,  22  Ind.  157;  Porter  v.  Williams, 
5  How.  Pr.  441;  Union  Bank  v.  Union  Bank,  6  Ohio  St.  254;  Butler  v.  Jaffray, 
12  Ind.  S04;  Graydon  v.  Barlow,  15  Ind.  197;  Miersw.  Z.  &  M.  T.  Co.,  13  Ohio, 
197;  Lynch  v.  Johnson,  48  N.  Y.  27;  Wilder  v.  Weatherhead,  32  Vt.  765;  State 
V.  Linaweaver,  3  Head,  51;  W^arfield  v.  Campbell,  38  Ala.  527;  82  Am.  Deo. 
724;  Kellogg  v.  CoUer,  47  Wis.  649;  Cottrell  v.  Varnum,  3  Ala.  229;  39  Am. 
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authorities  are  no  doubt  conflicting,  and  are  yet  in  too 
crude  a  state  to  warrant  us  in  expressing  any  positive 
opinion  as  to  the  position  which  will  be  ultimately  es- 
tablished/ The  effect  of  a  garnishment  is  thus  stated 
in  section  453  of  Drake  on  Attachment:  "  The  defend- 
ant's rights  in  the  property  are  so  far  extinguished  as 
to  prevent  his  making  any  disposition  of  it  which 
would  interfere  with  its  subjection  to  the  payment  of 
the  plaintiff's  demand,  when  that  shall  have  been  le- 
gally perfected;  but  for  every  purpose  of  making  any 
demand  which  may  be  necessary  to  fix  the  garnishee's 
liability  to  him,  or  of  securing  it  by  legal  proceedings, 
or  otherwise,  his  rights  remain  unimpaired  by  the  pend- 
ing garnishment,  but  of  course  can  be  exercised  only  in 
subordination  to  the  lien  thereby  created.^  From  the 
time  of  the  garnishment,  the  effects  in  the  garnishee's 
possession  are  considered  as  in  custodia  legis,  and  the  gar- 
nishee is  bound  to  keep  them  in  safety,  and,  it  was  said 
by  the  supreme  court  of  the  United  States,  is  not  at 
liberty  to  change  them,  to  convert  them  into  money, 

Dec.  .323.  The  present  Code  of  Civil  Procedure  of  New  York  (section  2469)  in 
effect  creates  a  lien  in  favor  of  the  receiver,  by  declaring  that  his  title  to  per- 
sonal estate  shall  vest  by  relation  to  the  time  when  the  order  was  served  on 
the  judgment  debtor  to  appear  and  answer,  or  upon  the  garnishee,  when  pro- 
ceedings are  against  third  parsons.  "But  this  section  does  not  affect  the  title 
of  a  purchaser  in  good  faith,  without  notice  and  for  a  valuable  consideration; 
or  the  payment  of  a  debt  in  good  faith,  and  without  notice." 

'  If  a  stranger  to  the  execution  has  in  his  hands  property  of  the  defendant, 
capable  of  manual  delivery,  and  liable  to  be  seized  and  sold  under  the  writ, 
certainly  it  will  be  safer  to  make  a  direct  levy  on  such  property  than  to  sum- 
mon the  bailee  thereof  as  garnishee.  For  upon  such  property,  it  is  clear  that 
in  many  of  the  states  the  garnishment  creates  no  specific  lien,  and  does  not 
prevent  priority  being  conceded  to  a  direct  levy  made  at  a  subsequent  period. 
Johnson  v.  Gorham,  6  Cal.  195;  65  Am.  Deo.  501;  Walcott  v.  Keith,  2  Fost. 
196;  Moore  u.  Holt,  10  Gratt.  284;  Bigelow  v.  Andress,  31  111.  322j  Voorhees 
V.  Seymour,  26  Barb.  569;  Becker  v.  Torrance,  31  N.  Y.  631. 

■'  Hicks  V.  Gleason,  20  Vt.  139. 
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or  to  exercise  any  act  of  ownership  over  them.^  He 
acquires  a  special  property  in  them  as  agent  of  the 
court,^  and  is  entitled  to  hold  them  until  the  question 
of  his  liability  is  determined,  as  well  agaiast  the 
defendant  as  against  any  subsequent  purchaser  or 
pledgee,^  even  though  the  attachment  be  against  a 
person  other  than  the  ostensible  owner  from  whom 
the  garnishee  received  them.*  They  cannot  lawfully 
be  levied  on  and  taken  out  of  his  possession;'  but  if 
that  should  be  done,  the  officer  seizing  must  hold  them 
subject  to  the  lien  of  the  creditor  who  effected  the 
garnishment.®  If  so  taken,^  or  if  taken  from  him  by 
a  wrong-doer,^  it  will  not  discharge  the  garnishee's  lia- 
bility; but  it  may  furnish  ground  for  delaying  pro- 
ceedings until  damages  can  be  recovered  of  the  party 
taking  them.  But  if  the  garnishing  plaintiff  cause 
a  levy  and  sale  under  execution  to  be  made  of 
the  property,  he  cannot  afterward  hold  the  gar- 
nishee in  respect  thereof"*  It  is,  at  all  events,  cer- 
tain that  no  lien  exists  anterior  to  the  service  of  the 
writ,  or  of  the  notice  to  appear.  Therefore,  though 
the  issuance  and  service  of  the  writ  is  anticipated,  the 
debtor  may  lawfully  make  payment  of  debts  or  deliver 
property   until    service   upon    him   has  been    made.^" 

'  Brashear  v.  West,  7  Pet.  608;  Mattingly  v.  Boyd,  20  How.  128;  Biggs  v. 
Kouns,  7  Dana,  405.     See  Staniels  v.  Raymond,  4  Cush.  314. 

2  Erakine  v.  Staley,  12  Leigh,  406. 

3  Waloott  V.  Keith,  2  Fost.  196. 

*  Stiles  V.  Davis,  1  Black,  101. 

*  Scholefield  v.  Bradlee,  8  Mart.  495;  Erskine  v.  Staley,  12  Leigh,  406. 
«  Burlingame  v.  Bell,  16  Mass.  318;  Swett  v.  Brown,  5  Pick.  178. 

'  Parker  v.  Kinsman,  8  Mass.  485. 
'  Despatch  Line  v.  Bellamy,  12  N.  H.  206. 

9  Goddard  v.  Hapgood,  25  Vt.  351;  60  Am.  Dec.  272;  Clapp  v.  Rogers,  38 
N.  H.  435 

i»  Wood  V.  Bodwell,  12  Pick.  268;  Robmson  v.  HaU,  3  Met.  301. 
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Where  the  law  authorizes  the  service  of  a  writ  by 
leaving  a  copy  at  the  debtor's  residence  or  place  of 
business,  he  will  be  protected  in  payments  made  by 
him  in  good  faith  before  receiving  notice  of  such  ser- 
vice.' In  California,  the  plaintiff  in  execution  may, 
without  asking  leave  of  the  court,  bring  an  action  di- 
rectly against  a  garnishee  who  has  disposed  of  property 
subject  to  the  writ  at  the  time  of  its  service  upon  him.^ 

§  413.      Suspension   of   Liability  for   Interest.  — 

Where  money  is  garnished  under  an  attachment,  no 
judgment  can  be  entered  against  the  garnishee  until 
after  judgment  has  been  rendered  against  the  defend- 
ant in  the  principal  suit.  Until  this  last-named  period, 
the  garnishee  is  not  justified  in  paying  the  money 
either  to  the  defendant  or  to  the  plaintiff.  He  must 
keep  the  money  or  property  to  await  the  final  result  of 
the  proceedings  to  which  he  has  been  made  a  party. 
Wliile  the  property  is  thus  tied  up  by  operation  of  law, 
and  can  neither  be  used  with  safety,  nor  paid  to  either 
of  the  contending  parties,  it  has  always  been  considered 
that  the  garnishee,  if  free  from  fault  on  his  part,  and 
not  occasioning  nor  contributing  to  the  delay,  ought 
not  to  be  charged  with  any  interest  on  the  credit  or 
money  which  is  attached  in  his  hands.^  In  proceed- 
ings supplemental  to  execution,  the  delay  commonly 
attending  proceedings  under  attachment  rarely  occurs. 

'  Williams  v.  Marston,  3  Pick.  65.  But  the  garnishee  will  not  be  released 
because  after  service  upon  him  the  property  was  surrendered  by  his  cleric,  who 
knew  nothing  of  the  writ.     Farrell  v.  Pearson,  26  111.  463. 

^  Roberts  v.  Landeoker,  9  Cal.  262;  Robinson  v.  Tevis,  38  Cal.  614. 

»  Swamscot  M.  Co.  v.  Partridge,  25  N.  H.  369;  Fitzgerald  v.  Caldwell,  2 
Call.  215;  1  Yeates,  274;  Updegraflf  v.  Spring,  II  Serg.  &  R.  190;  Willing  v. 
Consequa,  Pet.  C.  C.  321;  Irwin  v.  Pittsburg,  43  Pa.  St.  488;  Georgia  Ins.  Co. 
V.  Oliver,  1  Kelly,  38;  Stevens  v.  Gwathmey,  9  Mo.  636;  Moore  v.  Lowrey,  25 
Iowa,  336;  95  Am.  Dec.  790;  Blair  r.  Porter,  2  Beas.  267. 
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If,  however,  from  any  cause  not  attributable  to  the 
party  summoned,  a  considerable  delay  should  occur, 
and  the  money  or  credit  be  thus  tied  up  and  rendered 
unproductive  in  his  hands,  we  have  no  doubt  that  he 
would  be  excused  from  paying  interest  thereon. 

§  414.  Holds  only  Demands  Existing  at  Service 
of  the  Notice.  —  Where  the  effect  of  a  garnishment 
depends  upon  common-law  principles,  free  from  statu- 
tory innovations,  the  authorities  almost  unanimously 
declare  that  it  must  be  determined  by  the  relations 
between  the  defendant  and  the  garnishee  at  the  date 
of  the  service  of  the  writ.^  Hence  where  the  gar- 
nishee was  contingently  liable  to  the  defendant  at  the 
service  of  the  writ,  it  was  decided  that  he  could  not  be 
held,  although  the  liability  afterward  was  freed  from 
its  contingent  character,  and  became  a  fixed  and  certain 
debt.^  In  Maryland,  a  garnishee  has  always  been  held 
liable  if  he  owed  to  defendant  anything  at  the  date  of 
the  trial  of  the  garnishment  suit,  though  no  indebted- 
ness existed  at  the  service  of  the  writ.^  In  some  of  the 
other  states,  by  virtue  of  statutory  regulations,  the  lia- 
bility of  a  garnishee  includes  indebtedness  existing  at 
the  time  of  his  answer  or  disclosure,  as  well  as  that 

'  Sands  v.  Roberts,  8  Abb.  Pr.  343;  Sanford  v.  Blisa,  12  Pick.  116;  Caton 
V.  Southwell,  13  Barb.  335;  Allen  v.  Hall,  5  Met.  2G3;  Tracy  v.  Bridges,  2 
Miles,  352;  Osborne  v.  Jordan,  3  Gray,  277;  Gerreganii;.  Wheelwright,  3  Abb. 
Pr.,  N.  S.,  264;  Wilcox  v.  Mills,  4  Mass.  218;  Browning  v.  Bettis,  8  Paige,  568; 
Hadley  v.  Peabody,  13  Gray,  200;  Brackett  v.  Blake,  7  Met.  339;  41  Am.  Dec. 
442;  Wood  V.  Patridge,  11  Mass.  487;  Haffey  v.  Miller,  6  Gratt.  454;  Tyler  v. 
Wiuslow,  48  Me.  348;  Mace  v.  Heald,  46  Me.  136;  Board  of  Ed.  v.  Scoville,  13 
Kan.  29;  Bean  v.  Miss.  Union  Bank,  5  Rob.  (La.)  333;  Davenport  v.  Swan,  9 
Humph.  186;  Wood  v.  Wall,  24  Wis.  647;  Norris  v.  Burgoyne,  4  Gal.  409; 
Nash  V.  Gale,  2  Minn.  310. 

2  Williams  u  A.  &  K.  R.  R.  Co.,  36  Me.  201;  8  Am.  Dec.  742;  Meacham  v. 
McCorbitt,  2  Met.  352. 

'  Glenn  v.  B.  &  S.  Glass  Co.,  7  Md.  237. 
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which  existed  at  the  service  of  the  writ.^  If  the  debt 
exists  at  the  service  of  the  writ,  it  is  subject  thereto, 
although  its  amount  cannot  be  ascertained  until  some 
subiequent  period.^  If  an  order  is  made  prohibiting 
the  garnishee  from  transferring  or  disposing  of  his 
property,  it  can  have  no  application  to  moneys  received 
by  him  for  services  rendered  after  the  entry  of  the 
order.^ 

THE    ANSWEE. 

§  415.  Tlie  Examination  and  Answer  of  the  Per- 
son Summoned.— The  remarks  made  in  a  prior  sec- 
tion,* concerning  the  extent  and  thoroughness  of  the 
examination  to  which  the  defendant  must  submit,  are 
equally  applicable  to  the  examination  of  the  persons 
and  witnesses  summoned  in  this  proceeding.^  The  gar- 
nishee is  not  estopped  from  disputing  his  prior  state- 
ments made  out  of  court,  although  they  have  been  the 
sole  cause  of  the  institution  of  the  proceedings  against 
him.*  In  Maine  and  Massachusetts,  a  person  sum- 
moned under  trustee  process  cannot  be  compelled  to  an- 

'  Franklin  P.  Ins.  Co.  v.  West,  8  Watts  &  S.  350;  Mahon  v.  Kunkle,  50  Pa. 
St.  216;  Newell  v.  Ferris,  16  Vt.  135;  Young  v.  Bank,  51  111.  73;  Sheetz  i>. 
Hobensack,  20  Pa.  St.  412;  Mayer  v.  Chattahoochee  N.  B.,  51  Ga.  325;  Spiug 
V.  Ayer,  23  Vt.  516;  Edgerly  v.  Sanborn,  6  N.  H.  397;  Palmer  v.  Noyes,  45 
N.  H.  174;  Cent.  P.  R.  R.  Go.  v.  Sammons,  27  Ala.  380.  The  rule  in  thia 
state  was  formerly  in  accordance  with  common-law  principles.  Hazard  v. 
Franklin,  2  Ala.  349;  Jones  v.  Howell,  16  Ala.  695. 

2  Franklin  F.  Ins.  Co.  v.  West,  8  Watts  &  S.  350;  Knox  v.  Prot.  Ins.  Co., 
9  Conn.  430;  25  Am.  Deo.  33;  Nevins  v.  Rockingham,  5  Post.  22.  As  to  the 
effect  in  the  character  and  amount  of  the  debt  occurring  after  the  service  of 
the  writ,  see  Drake  on  Attachment,  sec.  670. 

'  Gerregani  v.  Wheelwright,  3  Abb.  Pr.,  N.  S.,  264;  Woodman  v.  Good- 
enough,  18  Abb.  Pr.  265;  Patten  v.  Low,  16  How.  Pr.  549;  Caton  v.  Southwell, 
13  Barb.  335;  Browning  v.  Bettis,  8  Paige,  568;  McCoan  v.  Dorsheimer,  1 
Clarke  Ch.  144. 

*  See  sec.  404. 

'*  Drake  on  Attachment,  sees.  641-645;  Wade  on  Attachment,  366. 

"  Lewis  V.  Prenatt,  24  Ind.  98;  87  Am.  Deo.  321. 


1327  SUPPLEMENTAL  PROCEEDINGS,  §415 

• 

swer  any  question  tending  to  impeach  his  title  to  real 
estate.^  This  rule  has  been  repudiated  in  New  Hamp- 
shire;^ and  we  cannot  ascertain  that  it  has  ever  been 
recognized,  except  in  the  states  already  named.  When- 
ever a  garnishee  discovers  that  he  has  committed  any 
mistake  in  his  answer,  it  is  within  the  discretion  of  the 
court  to  permit  him  to  amend  or  correct  it.^  This  dis- 
cretion ought  always  to  be  exercised  in  liis  favor,  when- 
ever it  appears  to  the  court  that  he  has  been  acting  in 
good  faith.  In  some  of  the  states  the  answer  of  a  gar- 
nishee or  trustee  must  be  accepted  as  true.  It  cannot 
be  disputed.  If  it  does  not  establish  the  liability  of 
the  person  answering,  he  must  be  discharged.* 

The  more  generally  accepted  rule  is,  that  the  answer 
must  be  taken  as  prima  facie  true,  but  that  it  may  be 
controverted  and  disproved.  °     In  some  of  the  states,  it 

'  Boardman  v.  Roe,  13  Mass.  104;  Moore  v.  Towle,  38  Me.  133;  Ruasell  v. 
Lewis,  15  Mass.  127.  Overruled  as  to  personalty  in  Devoll  v.  Brownwell,  5 
Pick.  448. 

"  Bell  V.  Kendriok,  8  N.  H.  520. 

'  Smith  V.  Brown,  5  Cal.  118;  Tapp  v.  Green,  22  La.  Ann.  42;  Stedman  v. 

Viokery,  42  Me.  132;  Crerar  v.  M.  &  St.  P.  R.  R.  Co.,  35  Wis.  67;  Newell  v. 

Blair,  7  Mich.  103;  Russell  v.  Freedman's  S.  B.,  50  Ga.  575;  Hovey  v.  Crane, 

'  12  Pick.  167;  Carrique  v.  Sidebottom,  3  Met.  297;  Buford  v.  Welborn,  6  Ala. 

818;  Murrell  v.  Johnson,  3  Hill  (S.  C),  12. 

*  Whitman  ?;.  Hunt,  4  Mass.  272;  Kelly  v.  Bowman,  12  Pick.  383;  Newell 
V.  Blair,  7  Mich.  103;  Laub  v.  Franklin  M.  Co.,  18  Me.  187;  Barker  v.  Tabor,  4 
Ma33.  81;  Cheatham  v.  Trotter,  Peck,  198;  Thomas  v.  Sprague,  12  Mich.  120; 
AVade  on  Attachment,  sec.  380;  Conner  v.  Allen,  3  Head,  418;  Hawes  v.  Lang- 
ton,  8  Pick.  67;  Childress  v.  Dickins,  8  Yerg.  113;  U.  S.  v.  Langton,  5  Mason, 
280;  Moore  v.  Green,  4  Humph.  299;  Brown  v.  Slate,  7  Humph.  112.  For  ef- 
fect of  answer  of  trustee  in  New  Hampshire,  see  Burnham  v.  Dunn,  35  N.  H. 
556. 

^  Mason  v.  MoCampbell,  2  Ark.  506;  Britt  v.  Bradshaw,  18  Ark.  530;  Ker- 
gin  V.  Dawson,  1  Gilm.  86;  People  v.  Johnson,  14  111.  342;  Rankin  v.  Simonds, 
27  111.  352;  Wilhelmi  v.  Haffner,  52  III.  222;  Helme  v.  Pollard,  14  La.  Ann. 
308;  Truit  v.  Griffin,  61  111.  26;  Coleman  v.  Fennimore,  16  La.  Ann.  253;  Drake 
V.  Buoh,  35  Iowa,  472;  Barnes  o.  Wayland,  14  La.  Ann.  791;  Blanchard  v. 
Vargas,  18  La.  486;  Thomas  v.  Sturgis,  32  Migs.  261;  Williams  v.  Jones,  42 
Miss.  270;  Davis  v.  Knapp,  8  Mo.  657;  Holtonw.  S.  P.  R.  R.  Co.,  50  Mo.  151; 
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may  be  read  on  the  trial  as  evidence  against  the  plain- 
tiff.^ In  others  it  cannot.^  So  probably,  the  real  ef- 
fect of  the  answer  is,  in  most  of  the  states,  like  that  of 
answers  in  other  proceedings.  It  puts  in  issue  the 
allegations  of  the  plaintiff,  and  compels  him  to  establish 
them  by  such  competent  evidence  as  may  be  sufficient 
to  satisfy  the  judge  or  jury  that  they  are  true,  and  that 
the  allegations  set  forth  in  the  answer  are  untrue.  The 
answer  of  the  garnishee  will  never  be  distorted  so  as  to 
bear  unduly  and  unnaturally  against  him.  But  it  is 
his  duty  to  speak  clearly  and  distinctly  of  the  matters 
within  his  knowledge.  If  he  uses  language  of  doubtful 
import,  and  leaves  it  uncertain  whether  the  allegations 
of  the  plaintiff  are  true  or  false,  his  answer  will  be 
construed  against  him.  Here,  as  in  other  pleadings, 
doubtful  language  will  be  construed  most  strongly 
against  the  person  using  it.*  Where, the  language  is 
clear,  and  correctly  states  the  facts,  but  a  doubt  arises 
with  reference  to  their  legal  consequence,  there  is  no 
reason  why  that  doubt  should  be  solved  against  the 
garnishee.*  On  the  contrary,  he  ought  to  have  the 
benefit  of  it,  because  no  person  ought  to  be  subjected 

Bloch  n.  Paul,  10  Mo.  103;  Hesa  v.  Shorb,  7  Pa.  St.  231;  Ellison  v.  Tattle, 
23  Tex.  283;  Beck  v.  Cole,  16  Wis.  95;  Erskine  v.  Sajagster,  7  Watts,  150; 
Laachear  v.  White,  88  111.  43;  Kelley  v.  Weymouth,  68  Me.  197. 

•  Schwab  V.  Gingerick,  13  111.  697;  Welloverw.  Soule,  30  Mich.  48 J;  Devries 
V.  Buchanan,  10  Md.  210;  Fairfield  v.  McNany,  37  Iowa,  75. 

2  Myatt  V.  Lookhart,  9  Ala.  91;  Price  v.  Mazauge,  31  Ala.  701;  Lasley  v. 
Sisloflf,  7  How.  (Miss.)  157;  Dawkins  v.  Gault,  5  Rich.  151;  Keep  v.  Sauderaon, 
12  Wis.  352;  Davis  v.  Knapp,  8  Mo.  697;  Smith  v.  Heidecker,  39  Mo.  157; 
Cashing  v.  Laird,  6  Ben.  408. 

'  Sebor  v.  Armstrong,  4  Mass.  206;  Cleveland  v.  Clapp,  5  Mass.  201 ;  Kelly 
V.  Bowman,  12  Pick.  383;  Scott  v.  Ray,  18  Pick.  360;  Giddings  v.  Coleman,  12 
N.  H.  153;  Sampson  v.  Hyde,  10  N.  H.  492;  Ormsbee  v.  Davis,  5  R.  I.  442; 
Graves  D.  Walker,  21  Pick.  IGO;  Hart  v.  Dahlgreen,  16  La.  559;  Scales  v.  Swan, 
9  Port.  163. 

'  Gordon  v.  Coolidge,  1  Sum,  537;  U.  S.  v.  Langton,  6  Maaon,  280. 
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to  a  recovery,  unless  the  law  and  the  facts  preponder- 
ate against  him.^  In  Alabama,  while  the  answer  can- 
not be  offered  as  evidence  by  the  garnishee,  it  may  by 
the  plaintiff;  but  when  offered  by  the  latter,  he  seems 
to  be  bound  by  it.^  The  result  of  this  is,  that  the  plain- 
tiff must  accept  the  truth  of  the  answer  as  a  whole,  or 
else  forego  the  benefit  of  any  admission  it  may  contain 
in  his  favor.  This  is  unreasonable.  The  plaintiff 
ought  not  to  be  precluded  from  offering  it  in  evidence, 
either  for  the  purpose  of  contradicting  the  garnishee, 
and  showing  its  inconsistency  with  other  statements 
made  by  him,  or  of  establishing  that  certain  facts  are 
admitted  by  the  garnishee  and  are  therefore  no  longer 
subjects  of  controversy.  As  to  other  facts,  the  plain- 
tiff may  introduce  other  competent  evidence  to  prove 
that  the  answer  of  the  garnishee  is  untrue.^  In  Ohio, 
if  the  answer  of  a  garnishee  is  not  satisfactory  to  plain- 
tiff, he  may  proceed  by  action  against  the  garnishee 
and  recover  for  the  amount  of  property  and  credits 
which  may  be  found  in  his  possession  belonging  or  due 
to  the  judgment  debtor.* 

§  416.  Defenses  Available  to  Garuishee. — Proceed- 
ings supplemental  to  execution  are  instituted  for  the 
purpose  of  subrogating  the  plaintiff  to  the  rights  of  the 
defendant,  with  respect  to  some  debt  owed  to  him 
from  some  third  person,  or  to  reach  the  defendant's 

'  McCoy  V.  Williams,  1  Gilm.  584;  Williams  v.  Housel,  2  Iowa,  154;  Morse 
V.  Marshall,  22  Iowa,  290;  Church  v.  Simpson,  25  Iowa,  408;  Banning  v.  Sibley, 
S  Minn.  389;  Pioneer  P.  Co.  v.  Sanborn,  3  Minn.  413;  Chase  v.  North,  4  Minn. 
381;  Cole  v.  Slater,  5  Minn.  468. 

'-  Price  V.  Mazouge,  31  Ala.  701. 

»  Prentiss  v.  Danaher,  20  Wis.  314;  Adlum  v.  Yard,  1  Rawle,  163;  18  Am.. 
Dec.  608. 

*  Pennsylvania  Railroad  v.  Peoples,  31  Ohio  St.  537. 
Vol.  II.  — 84 
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rights  to  property  ia  the  hands  of  such  third  person. 
The  utmost  that  plaintiff  can  claim  is,  that  he  be 
permitted  to  exercise  all  the  rights  belonging  to  the 
•defendant.  In  no  case  can  the  plaintiff  acquire  a  law- 
ful claim  to  that  to  which  the  defendant  had  no  claitn, 
Tior  can  the  plaintiff  resist  any  defense  which,  if  made 
.against  the  defendant,  would  prove  successful.  In 
■considering  the  defenses  which  a  garnishee  may  suc- 
cessfully interpose,  we  are  led  to  treat, — 1.  Of  de- 
fenses having  their  origin  in  objections  to  the  pro- 
ceedings in  the  suit  in  which  the  garnishment  issued; 
and  2.  Of  defenses  to  the  cause  of  action  which  the 
plaintiff  attempts  to  assert  against  the  party  sum- 
moned. With  respect  to  defenses  of  the  first  class,  it 
seems  to  be  clear  that  the  garnishee  cannot  object  to 
mere  errors  in  the  proceedings,  antecedent  to  the  judg- 
ment under  which  he  is  summoned  to  appear.  These 
errors  can  only  be  objected  to  by  the  defendant  him- 
self If  he  sees  proper  to  waive  them,  the  garnishee 
will  not  be  allowed  to  urge  that  in  which  the  defend- 
ant has  thought  it  best  to  acquiesce.^  If,  however, 
the  judgment  is  void  for  any  cause,  the  apparent 
acquiesence  of  the  defendant  has  no  power  to  give  it 
any  vitality.  It  is,  in  legal  effect,  no  judgment.  The 
garnishee  will  not  be  protected  in  any  payment  he  may 
make  under  it.  He  therefore  not  only  may,  but  he 
must,  avail  himself  of  the  void  character  of  the  judg- 
ment as  a  defense  to  any  proceedings  instituted  against 

1  Earl  V.  Matheney,  60  Ind.  205;  Schoppenhast  v.  BoUman,  21  Ind.  285; 
St.  Louis  P.  C.  Co.  V.  Cohea,  9  Mo.  421;  Douglass  v.  Brown,  37  Tex.  528;  Coit 
V.  Haven,  30  Conn.  190;  79  Am.  Deo.  244;  Whiteheads.  Henderson,  4  Smedes 
&  M.  704;  Matheny  v.  Galloway,  12  Smedes  &  M.  475;  Foster  v.  Jones,  1 
MoCord,  116;  Camberford  v.  Hall,  3  MoCord,  345;  Gunn  v.  Howell,  35  Ala. 
144;  73  Am.  Dec.  484;  HoUingsworth  v.  Hammond,  30  Ala.  668. 
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him  thereon.^  Regarding  defenses  of  the  second  class, 
the  general  rule  obtains  that  the  garnishee  may  avail 
himself  of  every  defense  which  could  have  proved 
available  in  an  action  brought  against  him  by  the 
defendant.^  He  may  plead  the  statute  of  limitations;* 
or  that  the  note  on  account  of  which  he  is  summoned 
was  given  without  any  consideration;*  or  that  it  was 
assigned  by  the  defendant  previously  to  the  service  of 
the  garnishment  process;^  or  that  the  plaintiff's  judg- 
ment has  been  satisfied;®  or  that  the  garnishee  paid 
the  debt  or  delivered  the  property  to  the  defendant 
prior  to  the  service  of  the  writ." 

If  the  garnishee  is  summoned  on  account  of  property 
in  his  hands  belonging  to  the  defendant,  he  may  defend 
himself  to  the  same  extent  as  if  he  were  sued  for  such 
property  by  the  defendant.  If  the  property  is  not 
subject  to  execution,  the  garnishee  may  plead  that  fact 
ia  his  defense.  Although,  as  a  general  rule,  the  ex- 
emption of  property  from  execution  can  only  be  claimed 
by  its  owner,  yet  this  rule  does  not  apply  to  proceed- 
ings by  garnishment.  If  the  garnishee  has  in  his 
possession  any  property  or  credit  of  the  defendant  not 
subject  to  execution,  he  certainly  may,  and  he  probably 
mud,  assert  the  fact  of  such  exemption,  and  thereby 

•  Ford  V.  Surd,  4  Smedes  &  M.  683;  Pierce  v.  Carleton,  12  III.  358;  54  Ain. 
Dec.  405;  Berry  v.  Anderson,  2  How.  (Miss.)  649. 

^  Drake  on  Attachment,  c.  36;  Myers  v.  Baltzell,  37  Pa.  St.  491;  Russell  v. 
Hinton,  1  Murph.  468;  Farmers'  &  M.  Bank  v.  Little,  .8  Watts,  207;  Sheldon 
t).  Simonds,  Wright,  724;  Wade  on  Attachment,  u.  42. 

'  Gee  V.  Warwick,  2  Hay w.  (N.  C. )  354;  Hazen  v.  Emerson,  9  Pick.  144; 
Benton  v.  Lindell,  10  Mo.  557;  Hinkle  v.  Currin,  2  Humph.  137. 

*  McCause  v.  MoClure,  38  Mo.  410. 
'  Smyth  V.  Ripley,  33  Conn.  306. 

"  Drake  on  Attachment,  sec.  673;  Hinkle  v.  Currin,  1  Humph.  74;  Baldwin 
V.  Morrill,  8  Humph.  132;  Spring  v.  Ayer,  23  Vt.  516;  Price  v.  Higgins,  1  Litt. 
274;  Gleason  v.  Gage,  2  Allen,  410;  Howard  v.  Crawford,  21  Tex.  399. 

'  Drake  on  Attachment,  sec.  674. 
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prevent  the  property  from  being  taken  and  applied 
under  the  execution/  Frequently  it  becomes  incum- 
bent on  a  garnishee  to  assert  a  defense,  to  avoid  being 
twice  charged  for  the  same  debt.  He  may  have  notice 
of  an  assignment,  or  of  some  other  matter  or  proceed- 
ing, by  which  he  has  ceased  to  be  the  debtor  of  the 
defendant.  If  from  not  availing  himself  of  this  de- 
fense a  judgment  is  entered  against  him,  its  payment 
will  not  protect  him  from  subsequent  proceedings 
brought  by  the  assignee,  or  other  person  who  had 
succeeded  to  the  defendant's  rights.-  The  person  sum- 
moned may,  prior  to  the  service  of  notice  upon  him, 
have  made  some  valid  contract  affecting  the  defendant's 
right  to  enforce  the  collection  of  the  debt,  or  to  de- 
mand the  possession  of  the  property.  This  contract, 
if  made  in  good  faith,  cannot  be  avoided,  impaired,  or 
varied  by  the  garnishment.  The  garnishee  may  assert 
it  against  the  judgment  creditor  as  fully  as  he  was 
entitled  to  assert  it  against  the  judgment  debtor.^ 
Hence,  if  an  attorney  is  employed  to  conduct  certain 
litigation,  and  is  paid  his  fee  in  advance,  he  cannot  be 

» Winterfield  v.  M.  &  St.  P.  E'y  Co.,  29  Wis.  589;  Lock  v.  Johnson,  36 
Me.  464;  Staniels  v.  Raymond,  4  Cusli.  314;  Caraker  v.  Matthews,  25  Ga.  571 ; 
Park  V.  Averill,  31  Vt.  512;  76  Am.  Dee.  131;  Davenport  v.  Swan,  9  Humph. 
186;  Stebbius  v.  Peeler,  29  Vt.  289;  Pierce  v.  C.  &  N.  R'y  Co.,  2  Cent.  L.  J. 
377;  Claghorn  v.  Saussy,  51  Ga.  576;  Butler  v.  Clark,  46  Ga.  466. 

2  Colvin  V.  Rich,  3  Port.  175;  Lamkin  v.  Phillips,  9  Port.  98;  Hardy  v. 
Hunt,  11  Cal.  343;  70  Am.  Dec.  787;  Walling  v.  Miller,  15  Cal.  38;  Nugent  v. 
Opdyke,  3  Rob.  (La.)  453;  Milliken  v.  Loring,  37  Me.  408;  Presoott  v.  Hull, 
17  Johns.  284;  Bunker  v.  Gilmore,  40  Me.  88. 

2  Drake  on  Attachment,  sees.  517-520,  593-597;  Baltimore  &  0.  B.  R.  •«. 
Wheeler,  18  Md.  372;  Poe  v.  St.  Mary's  College,  4  Gill,  499;  Curtis  v.  Norris, 
8  Pick.  280;  Armor  v.  Cookburn,  Mart.,  N.  S.,  667;  Cuttera  v.  Baker,  La.  2 
Ann.  572;  Oliver  v.  Lake,  3  La.  Ann.  78;  Bumaide  v.  MoKinley,  12  La.  Ann. 
505;  Swisher  v.  Fitch,  1  Smedea  &  M.  594;  Owen  v.  Bates,  5  Mass.  330;  May- 
hew  V.  Scott,  10  Pick.  54;  Oundie  v.  Bradford,  26  Ala.  512;  Vincent  i).  Wat- 
son, 18- Pa.  St.  96;  Collins?;.  Brigham,  11  N.  H.  420;  White  v.  Richardson, 
12  N.  H.  93;  Bray  v.  Wheeler,  29  Vt.  514. 
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compelled,  by  means  of  garnishment  process,  to  sur- 
render any  portion  of  the  money  so  received.^ 

§  417.  Oflfeets. — The  service  of  a  garnishment,  or  of 
a  notice  to  appear  in  proceedings  supplemental  to  exe- 
cution, does  not  prejudice  the  right  of  the  person  sum- 
mo  aed  to  offset  demands  then  due  from  him  to  the 
defendant,  by  presenting  demands  due  to  him  from  the 
defendant.^  But  such  offset  cannot  be  obtained  after 
the  service  of  the  writ  or  notice,  and  then  successfully 
employed  to  defeat  its  object.^  No  offset  can,  as  a 
general  rule,  be  available  to  the  garnishee,  unless,  at 
the  moment  when  he  is  served  with  the  writ,  such  off- 
set could  have  been  asserted  as  a  cause  of  action  against 
the  defendant.  While  in  none  of  the  states  will  the 
assertion  of  demands  obtained  after  the  service  of  the 
writ  be  permitted,  yet  there  is  a  difference  of  opinion 
regarding  demands  existing  at  the  service  of  the  writ, 
and  becoming  due  before  the  garnishee  makes  his  an- 
swer or  disclosure.  Thus  in  Maryland,  Massachusetts,* 
New  Hampshire,^  and  Vermont,^  the  garnishee  will  be 

»  Randolph  v.  Randolph,  34  Tex.  181;  Wheelock  v.  Tuttle,  10  Gush.  123. 

2  Ashby  V.  Watson,  9  Mo.  236;  Firebaugh  v.  Stone,  36  Mo.  Ill;  Hathaway 
V.  Russell,  IG  Mass.  476;  Manufacturers' Bank  w.  Meirill,  12  Me.  117;  Amer- 
ican Bank  v.  Wall,  56  Me.  167;  Clarke  v.  Hawkins,  5  R.  I.  219;  Rankin  v. 
Simonds,  27  111.  3.50;  Picquet  v.  Swan,  4  Mason,  443;  Beach  v.  Niles,  2  Pet. 
675;  Farmers'  Bank  v.  Gettinger,  4  W.  Va.  305;  Seamon  v.  Bank,  4  W.  Va. 
339;  Arlege  v.  White,  1  Head,  241;  Sampson  ■«.  Hyde,  16  N.  H.  492;  Brown 
V.  Warren,  43  N.  H.  430;  Strong  v.  Bass,  35  Pa.  St.  333;  Powell  v.  Sam- 
mons,  31  Ala.  552;  Paxon  v.  Mansfield,  2  Mass.  147;  Hazard  v.  Franklin, 
2  Ala.  349;  Price  v.  Masterson,  35  Ala.  483;  Warfleld  v.  Campbell,  38  Ala.  527; 
82  Am.  Dec.  724;  Fay  v.  Reager,  2  Sneed,  200;  Fain  v.  Jones,  3  Head,  308; 
Nesbitt  V.  Campbell,  5  Neb.  429;  O'Brien  v.  Collins,  124  Mass.  98;  Brown  v. 
Brown,  55  N.  H.  74. 

*  Sayles'  Tex.  Pr.,  sec.  406;  Dyer  v.  McHenry,  13  Iowa,  527 

*  Boston  Type  Foundry  v.  Mortimer,  7  Pick.  166;  19  Am.  Dec.  266; 'Smith 
V.  Stearns,  19  Pick.  20;  Farmers'  Bank  v.  Franklin  Bank,  31  Md.  404. 

*  Boardman  v.  Cushing,  12  N.  H.  105;  Boston  &  M.  R.  R.  v.  Oliver,  .32 
N.  H.  172;  Swansoot  v.  Partridge,  5  Fost.  369. 

«  Strong  V.  Mitchell,  19  Vt.  644. 
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allowed  for  any  offset  existing  at  the  time  of  his  dis- 
closure, though  not  due  at  the  service  of  the  writ,  pro- 
vided it  is  the  fruit  of  some  obligation  or  liability  in 
being  anterior  to  the  service  of  the  writ.  In  Alabama,^ 
Arkansas,^  Delaware,^  Maine,*  Connecticut,^  and  Penn- 
sylvania,® and  also  in  some  of  the  federal  courts,''  the 
rule  is  imperative  that  the  offset  must  be  due  when  the 
garnishment  is  served.  The  rule  that  the  garnishee 
can  assert  all  offsets  which  he  could  have  asserted  in  a 
suit  brought  against  him  by  the  defendant,  is  not  more 
universally  respected  than  is  the  other  rule,  that  all 
offsets  which  could  not  be  asserted  in  an  action  brought 
by  the  defendant  are  not  available  against  proceedings 
by  garnishment.®  It  must  be  remembered  that  the 
garnishee's  right  to  avail  himself  of  a  set-off  is  confined 
to  cases  where  he  is  sought  to  be  charged  for  a  debt 
due  from  him  to  the  defendant.  If  he  has  property 
belonging  to  the  defendant,  the  fact  that  the  latter  is 
indebted  to  him  can  constitute  no  defense  to  an  action 
brought  for  the  recovery  of  such  property,  and  hence 
it  can  neither  be  a  defense  nor  a  set-off*  to  proceedings 
seeking  to  reach  the  same  property  by  garnishment.' 
If,  however,  the  garnishee  has  a  lien  on  the  property, 
he  cannot  be  deprived  of  the  benefit  of  such  lien  by 

1  Self  V.  Kirkland,  24  Ala.  275. 

2  Field  V.  Watkina,  5  Ark.  672;  Watkins  v.  Field,  6  Ark.  391. 
'  Edwards  v.  Delaplaine,  2  Harr.  (Del.)  322. 

*  Ingalla  v.  Dennett,  6  Me.  79. 

'  Parsona  v.  Root,  41  Conn.  161. 

«  Pennell  v.  Grubb,  13  Pa.  St.  552. 

'  Taylor  v.  Gardner,  2  Wash.  0.  C.  488. 

^  Thomas  v.  Hopper,  5  Ala.  442;  Gray  v.  Badgett,  5  Ark.  16;  Blanchard  v. 
Cole,  8  La.  160;  Wells  u.  Mace,  17  Vt.  503;  Norcross  v.  Benton,  38  Pa.  St. 
217.  Hence  it  is  said  that  an  equitable  offset  cannot  be  allowed  iu  a  court  of 
law.  Loftin  v.  Shaokleford,  17  Ala.  455.  Nor  the  garnishee's  liability  aa 
surety.     Young  v.  Linton,  6  Rich.  275;  Martin  v.  Solomons,  10  Rioh.  533. 

9  Allen  V.  Hall,  5  Met.  263. 
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proceedings  in  garnisliment.'     The  onus  of  establishing 
his  alleged  offsets  rests  upon  the  garnishee.^ 

§  418.  The  Examination  and  tlie  Order  thereon 
Made. — When  the  examination  has  been  completed, 
by  taking  the  answers  of  the  persons  summoned,  and  of 
such  witnesses  as  may  have  been  called  by  the  parties, 
if  it  clearly  appears  that  the  garnishee  did  not  have 
any  property  of  the  defendant,  and  was  not  indebted 
to  him,  he  ought  to  be  discharged.  If,  on  the  other 
hand,  it  appears  that  the  garnishee  had  the  property  of 
the  defendant,  or  was  indebted  to  him,  then  the  judge 
may  order  such  property,  if  not  exempt  from  exe- 
cution, to  be  applied  toward  the  satisfaction  of  the 
judgment.  But  if  it  appears  that  the  person  or  cor- 
poration alleged  to  have  property  of  the  defendant,  or 
to  be  indebted  to  him,  claims  an  interest  in  the  prop- 
erty adverse  to  him,  or  denies  the  debt,  the  court  or 
judge  will  not  make  any  peremptory  order  for  the 
application  of  the  property  to  the  satisfaction  of  the 
judgment.''  In  any  case  where  it  appears  doubtful 
whether  the  person  summoned  is  indebted  to  the  de- 
fendant, or  if  indebted,  whether  he  has  the  pecuniary 
ability  to  pay  the  debt,  a  peremptory  order  for  its 
payment  will  not  be  made.*  In  fact,  we  doubt  whether 
a  debt  due  from  the  garnishee  can,  against  his  objec- 

'  Drake  on  Attachment,  sec.  532;  Nathan  v,  Giles,  5  Taunt.  558;  Kirkman 
V.  Hamilton,  9  Mart.  297;  Nolen  v.  Crook,  5  Humph.  312;  Smith  v.  Clarke,  9 
Iowa,  241;  Curtis  v.  Norris,  8  Pick.  280;  Bank  v.  Levy,  1  McMuU.  431. 

■'  Peunell  v.  Grubb,  13  Pa.  St.  552. 

'  West  Side  Bank  v.  Pugsley,  47  N.  Y.  368;  Edmonston  v.  McLoud,  19 
Barb.  357;  Goodyear  v.  Betts,  7  How.  Pr.  187;  Tompkins  Co.  Judge  v.  Trapp, 
21  How.  Pr.  17;  Teller  v.  Randall,  40  Barb.  242;  People  v.  Hurlburt,  5  How. 
Pr.  446;  lCodeR.,N.  S.,  75. 

*  Patten  v.  Connah,  13  Abb.  Pr.  418;  Alexander  v.  Richardson,  7  Robt  94; 
Sandford  v.  Moshier,  13  How.  Pr.  137;  People  v.  Hurlburt,  5  How.  Pr.  446. 
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tion,  be  collected  otherwise  than  by  a  levy  upon  his 
property/  To  commit  him  for  contempt  in  not  pay- 
ing his  debt  would  violate  the  spirit  of  constitutional 
inhibitions  of  imprisonment  for  debt.  If  the  existence 
of  the  debt  is  denied,  it  would  seem  to  be  beyond  the' 
power  of  the  legislature  to  authorize  the  question  to 
be  determined  in  summary  proceedings  and  without 
the  right  of  trial  by  jury.^  If  the  garnishee  has  in 
his  possession  or  under  his  control  a  specific  sum  of 
money  or  other  personal  property  belonging  to  the  judg- 
ment debtor,  perhaps  the  court  may  order  it  to  be 
delivered  to  the  sherift'  to  be  applied  to  the  satisfaction 
of  the  judgment.  The  person  summoned  may  deny 
that  he  has  any  property  in  his  possession.  The  other 
evidence  may  be  such  as  to  produce  the  conviction  that 
the  denial  is  false.  If  so,  the  judge  may,  it  has  been 
held,  order  the  property  to  be  applied  to  the  satisfac- 
tion of  the  judgment,  and  may  enforce  his  order  by 
imprisonment.^ 

If  the  garnishee  denies  that  he  has  the  property  in 
his  possession  or  under  his  control,  he  tenders  an  issue 
as  worthy  of  regular  judicial  inquiry  and  determina- 
tion as  if  he  admitted  such  possession  and  set  up  an 

'  Smith  V.  Brown,  5  Cal.  118;  Tinker  v.  Crooks,  22  Hun,  579;  Hathaway  v. 
Brady,  26  Cal.  581;  Union  Bank  v.  Union  Bank,  6  Ohio  St.  254;  West  Side 
Bank  v.  Pugaley,  47  N.  Y.  368;  12  Abb.  Pr.,  N.  S.,  28. 

2  Ex  parte  Grace,  12  Iowa,  208;  79  Am.  Dee.  529.  In  California,  the 
judges  were  evenly  divided  upon  the  question  whether  the  statute  was  not 
unconstitutional  which  authorized  the  judge  to  grant  the  plaintiff  permission 
to  sue  the  garnishee,  on  the  ground  that,  as  the  statute  contained  no  provision 
for  making  the  judgment  debtor  a  party  to  such  action,  either  his  rights  might 
be  swept  away  in  an  action  of  which  he  had  no  notice,  or  the  garnishee  com- 
pelled to  pay  twice.     Bryant  v.  Bank  of  California,  8  W.  C.  Rep.  213. 

'  Destie's  Case,  2  Code  R.  98;  Kearney's  Case,  13  Abb.  Pr.  459;  Brush  v. 
Lee,  1  Abb.  App.  238.  In  Vermont,  a  person  summoned  as  a  trustee  is  not 
entitled  to  trial  by  jury.  Huntington  v.  Bishop,  5  Vt.  186.  In  California  the 
rule  is  the  reverse  of  that  in  Vermont.     Cahoon  v.  Levy,  6  Cal.  294, 
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adverse  claiia  to  the  property,  and  the  power  to  sum- 
marily convict'him  and  punish  him  for  contempt  is  not 
less  questionable  in  the  former  case  than  in  the  latter. 
When  the  debt  is  denied,  or  an  adverse  claim  to  the 
property  interposed  by  the  person  summoned,  the  court 
will  authorize  an  action  to  be  brought  for  the  recovery 
of  the  property  or  debt,  and  will  forbid  the  making  of 
any  transfer  thereof  until  the  action  can  be  prosecuted 
to  judgment.  In  some  of  the  states  the  action  may 
be  prosecuted  by  the  judgment  creditor,  but  in  most  of 
them  it  must  be  instituted  and  carried  on  by  a  receiver 
appointed  by  the  judge  or  court.  The  question  of  the 
ownership  of  property  is  very  rarely  litigated  and  de- 
termined by  the  judge  or  referee  before  whom  the 
supplemental  proceeding  is  conducted.  Various  im- 
portant and  difficult  questions  of  law  may,  however, 
arise  where  the  ownership  of  the  property  is  free  from 
dispute.  Thus  it  may  be  doubtful  whether  the  prop- 
erty or  debt  sought  to  be  made  available  to  the  plaintiflp 
by  this  proceeding  can  be  forced  to  contribute  to  the 
payment  of  its  owner's  debts,  and  if  this  doubt  be  set- 
tled in  favor  of  the  plaintiff,  then  it  may  stili  be  neces- 
sary to  decide  whether,  in  the  particular  case,  the 
property  or  debt  is  within  the  protection  of  the  va- 
rious exemption  laws.  All  these  questions  must  be 
litigated  in  the  supplemental  proceeding;  and  the 
decision  there  made  is  not  liable  to  collateral  assault, 
and  cannot  be  avoided  or  corrected  otherwise  than  by 
appeal.  As  the  person  summoned  is  bound  to  yield 
obedience  to  the  order  or  judgment  entered  against 
him,  it  would  be  the  grossest  injustice  not  to  shield 
him  from  the  recovery  of  the  same  demand  by  his  credi- 
tor, the  defendant  in  the  judgment  on  which  the  supple- 


§  418  SUPPLEMENTAL  PROCEEDINGS.  1338 

mental  proceeding  was  based.  The  garnishee  in  a 
domestic  or  foreign  attachment  who  paid  over  moneys 
in  pursuance  of  the  judgment  therein  entered  against 
him,  could  always  successfully  plead  the  recovery  and 
payment  in  bar  to  the  prosecution  of  the  same  demand 
against  him  by  his  creditor,  provided  his  conduct  in  the 
garnishment  proceedings  had  been  characterized  by  good 
faith,  and  he  had  presented  all  the  defenses  known  to 
him.^  No  doubt  the  same  rule  is  applicable  to  pro- 
ceedings supplemental  to  execution.^ 

But  the  order  cannot  protect  the  garnishee  against 
the  claims  of  one  who  was  not  a  party  to  the  proceed- 
ing, unless  he  was  an  assignee  and  exposed  the  gar- 
nishee to  the  peril  of  the  order  by  his  failure  to  make 
the  assignment  known.^  Money  belonging  to  a  married 
woman  was  deposited  by  her  in  a  bank  in  her  own 
name.  The  bank  was  subsequently  summoned  before  a 
judge,  in  proceedings  supplemental  to  execution  against 
her  husband,  in  which  proceedings  both  she  and  her 

*  Hitt  V.  Lacy,  3  Ala.  104;  36  Am.  Dec.  440;  Mills  v.  Stewart,  12  Ala.  90; 
Killsa  V.  Lermond,  C  Greenl.  116;  Taylor  v.  Phelps,  1  Har.  &  G.  492;  Foster 
V.  Jones,  15  Mass.  185;  Barrow  v.  West,  23  Pick.  270;  Holmes  v.  Kemsen,  20 
Johns.  229;  11  Am.  Dec.  269;  Coatea  v.  Roberts,  4  Rawle,  100;  Moore  v.  Spaok- 
man,  12  Serg.  &  R.  287;  Drake  on  Attachment,  sees.  706,  707.  As  to  plea  of 
judgment  recovered  against  garnishee,  but  remaining  unpaid,  see  Farmer  v. 
Simpson,  0  Tex.  303,  Cook  v.  Field,  3  Ala.  53,  36  Am.  Dec.  436,.  Brannon  v. 
Noble,  8  Ga.  549,  Lowry  t.  Lumbermen's  Bank,  2  Watts  &  S.  210,  Brown 
V.  Somerville,  8  Md.  444,  where  such  judgments  are  held  not  to  support  a  plea 
in  bar  till  satisfied.  But  the  preponderance  of  the  authorities  is  the  other 
way.  Savage's  Case,  1  Salk.  291;  Turbill's  Case,  1  Saund.  67,  note  1;  Mc- 
Daniel  v.  Hughes,  3  Bast,  367;  Matthews  v.  Houghton,  11  Me.  377;  McAllister 
V.  Brooks,  22  Me.  80;  38  Am.  Deo.  282;  Sessions  v.  Stevens,  1  Pla.  233;  46 
Am.  Dec.  339;  Covert  v.  Nelson,  8  Blackf.  265;  Cheongwo  v.  Jones,  3  Wash. 
C.  C.  359;  Perkins «.  Parker,  1  Mass.  117;  Hull  v.  Blake,  13  Mass.  153.  But 
the  Massachusetts  cases  are  modified  by  Meriam  v,  Rundlett,  13  Pick.  511. 

"  Bostick  V.  Bryant,  113  Ind.  448. 

'  Gibson  v.  Haggerty,  37  N.  Y.  555;  5  Trans.  App.  143j  97  Am.  Dec.  752; 
Boy  V.  Banens,  43  Barb.  310. 
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husband  were  examined  as  witnesses.  Pursuant  to  an 
order  of  the  judge  entered  in  these  proceedings,  the 
bank  paid  the  deposit,  to  be  apphed  on  the  judgment 
against  the  husband.  It  did  not  appear  that  she  had 
any  notice  of  the  application  for  this  order,  or  was 
heard  in  reference  thereto.  The  order  and  consequent 
payment  were  held  not  to  prejudice  her  right  to  re- 
cover her  deposit  from  the  bank.  The  court,  in  giving 
her  judgment  against  the  bank,  said  :  "  She  has  had  no 
day  in  court,  and  if  the  payment  by  the  defendant  is 
held  to  be  valid,  then  she  has  been  deprived  of  her 
property  without  due  process  of  law,  and  her  constitu- 
tional rights  thus  violated.  It  can  never  be  a  defense 
that  one  who  owes  me  money  has,  by  an  order  or  judg- 
ment of  a  court,  in  a  proceeding  to  which  I  was  not  a 
party,  been  compelled  to  pay  or  deliver  the  money  to 
another.  If  such  were  the  rule,  a  bill  of  interpleader 
would  rarely  have  been  necessary,  as  the  judgment  of 
a  court  would  always  protect  a  defendant.  The  very 
object  of  interpleading  conflicting  claimants  to  money 
in  the  hands  of  a  party  willing  to  pay  is  to  procure  an 
adjudication  which  will  protect  him  against  double  pay- 
ment. In  the  case  of  conflicting  claimants,  an  adjudi- 
cation and  payment,  in  an  action  by  one  claimant, 
would  not  bar  the  right  of  the  other  claimant,  and  no 
statute  constituting  such  a  bar  could  be  upheld.  Here, 
if  plaintiff''s  husband  had  sued  the  bank,  and  recovered 
a  judgment  for  this  money,  payment  of  such  judgment 
would  not  have  furnished  a  defense  to  an  action  by  her 
to  recover  the  same  money,  and  certainly  this  order 
had  no  greater  or  more  binding  force  than  a  judgment 
would  have  had. 

"  The  general  rule  which  holds  that  one  shall  not  be 
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affected  by  an  adjudication  to  which  he  is  not  a  party- 
may  sometimes  work  hardship,  but  the  cases  must  be 
very  rare  in  which  a  party  holding  property  upon  which 
there  are  conflicting  claims  cannot  protect  himself 
against  double  liability.  Here  the  defendant  knew  that 
the  plaintiff  deposited  this  money  as  her  own,  and  that 
she  claimed  it,  and  yet,  without  any  effort  to  protect 
her  rights,  it  paid  the  money  in  pursuance  of  an  order 
made  in  a  proceeding  to  which  she  was  not  a  party. 
The  bank  should  have  resisted  payment,  or  in  some 
way  made  her  a  party  to  the  proceeding.  Hence,  even 
if  the  judge  had  jurisdiction  to  make  the  order  requiring 
the  payment,  and  erred  only  in  the  exercise  of  his  juris- 
diction, as  claimed  by  the  counsel  for  the  defendant, 
such  order  could  not  deprive  plaintiff  of  her  property, 
or  protect  the  defendant  in  making  the  payment."^ 

So  if  an  order  is  entered  against  a  garnishee  because 
of  his  failure  to  state  truly  all  the  facts  known  to  him, 
it  cannot  protect  him  against  a  third  person  who  was 
in  fact  entitled  to  the  debt.  This  rule  was  applied 
where  a  garnishee  had  bought  goods  of  brokers,  with 
knowledge  that  they  were  not  the  owners  of  the  goods, 
or  under  circumstances  sufficient  to  put  him  upon  in- 
quiry, and  he  subsequently,  in  proceedings  supplemental 
to  execution  against  the  brokers,  testified  that  he  owed 
them  for  such  goods,  in  consequence  of  which  an  order 
was  entered  against  him  to  pay  over  the  amount  due, 
to  be  applied  to  the  satisfaction  of  the  judgment  against 
the  brokers.  Payinent  having  been  made  accordingly, 
it  was  held  not  to  protect  the  garnishee  against  the 
principals  of  the  brokers,  because  "  the  defendants  had 
it  in  their  power,  by  stating  the  facts  of  the  case,  to 

'  Schrauth  v.  Dry  Dock  Savings  Bank,  86  N.  Y.  394. 
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prevent  the  order  being  made.  It  was  their  duty  to 
have  done  so,  and  omitting  it,  without  reason  or  excuse, 
their  after-payment  to  the  sheriff  was,  in  effect,  volun- 
tary, and  not  compulsory." ' 

§  419.  Receivers,  their  Appointment,  Rights,  and 
Duties. — Most  of  the  statutes  providing  for  proceed- 
ings supplemental  to  execution  authorize  the  appoint- 
ment of  a  receiver.^  He  should  be  appointed  by  the 
same  judge  before  whom  the  proceeding  was  instituted, 
and  by  whom  the  order  for  the  examination  of  the  de- 
fendant, or  other  person,  was  made.^  In  New  York  a 
receiver  may  be  appointed  "at  any  time  after  making 
an  order,  requiring  the  judgment  debtor,  or  any  other 
person,  to  attend  and  be  examined,"  or  after  the  issuing 
of  a  warrant  for  the  arrest  of  such  debtor.  Two  days' 
notice  of  the  application  for  the  order  must  be  given 
him  personally,  unless  the  judge  is  satisfied  that  he 
cannot  be  found,  with  reasonable  diligence,  in  the  state, 
"in  which  case  the  order  must  recite  that  fact,  and  may 
dispense  with  notice,  or  may  direct  the  notice  to  be 
given  in  any  manner  which*  the  judge  thinks  proper. 
But  wjiere  the  order  to  attend  and  be  examined,  or  the 
warrant  has  been  served  upon  the  judgment  debtor,  a 
receiver  may  be  appointed  upon  the  return  day  thereof, 
or  at  the  close  of  the  examination,  without  further 
notice  to  him."*  The  appointment  of  a  receiver  is 
necessary  whenever  there  are  rights  of  action  or  equi- 

'  Wright  V.  Cabot,  89  N.  Y.  570;  Greentree  v.  Roaenstock,  61  N.  Y.  593. 

2  Ohio  Civ.  Code  Proc,  sec.  468;  N.  Y.  Civ.  Code  Proc,  seca.  2464-2471; 
S.  C.  Civ.  Code  Proc,  seS.  324;  Wis.  Stats.,  sec.  107,  p.  1566;  Iowa  Code,  sec. 
3141;  Kan.  Civ.  Code  Proc,  sees.  491-495. 

»  Ball  V.  Goodenough,  37  How.  Pr.  479;  Smith  v.  Johnson,  7  How.  Pr.  39; 
Corbin  v.  Berry,  83  N.  C.  27;  aark  v.  Bergenthal,  52  Wis.  103. 

*  N.  Y.  Code  Civ.  Proc,  sec  2464;  Riddle  and  BuUard's  Sup.  Proc  353-356. 
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table  interests  belonging  to  the  judgment  debtor  which 
it  is  desired  to  convert  into  money,  or  when  the  judg- 
ment debtor's  right  of  property  or  possession  is  sub- 
stantially disputed,  or  when  he,  the  garnishee,  denies 
his  indebtedness  to  the  debtor  or  interposes  an  adverse 
claim  to  the  property.^  If  a  claim  is  made  that  prop- 
erty has  been  transferred  for  the  purpose  of  defrauding 
creditors,  a  receiver  may  be  appointed,  and  his  appoint- 
ment cannot  be  successfully  resisted  on  the  ground  tha,t 
the  creditors  may  treat  such  transfer  as  void,  and  levy 
their  writs  in  defiance  of  it.  The  creditor  is  not  obliged 
to  incur  the  risk  of  such  levy,  but  may  have  a  receiver 
appointed  for  the  purpose  of  testing  the  validity  of  the 
transfer  by  a  creditor's  bill.^ 

However  numerous  the  proceedings  against  the  judg- 
ment debtor  may  be,  the  statutes  generally  provide  that 
only  one  receiver  shall  be  appointed,  or  in  other  words, 
the  same  person  must  act  as  receiver  in  all  the  cases.* 
It  is  no  objection  to  the  appointment  of  a  receiver  that 
the  previous  examinations  have  not  shown  that  the 
judgment  debtor  is  possessed  of  any  property  subject 
to  execution.*  If,  however,  it  appears  that  the  debtor 
has  abundance  of  property  for  the  satisfaction  of  the 
judgmeiit,  which  can  be  reached  by  the  ordinary  pro- 
cess of  levy  and  sale,  the  appointment  of  a  receiver  is 
clearly  superfluous,  and  will  be  denied.^  Another  rea- 
son for  such  denial  is,  that  if  the  debtor  has  real  estate 

'  Bunacleugh  v.  Poolman,  3  Daly,  236;  Dickinson  v.  Onderdonk,  18  Hun, 
479;  Rodman  v.  Henry,  17  N.  Y.  482;  Ormea  v.  Baker,  17  N.  Y.  Week.  Dig.  104. 

2  Todd  V.  Crooke,  4  Sand.  694;  Heroy  v.  Gibson,  10  Bosw.  591. 

»  Myrick  v.  Selden,  36  Barb.  15;  Bostwick  o.  Menck,  40  N.  Y.  383;  An- 
drews V.  Glennville  Woolen  Co.,  11  Abb.  Pr.,  N.  S.,  78. 

*  Myer's  Case,  2  Abb.  Pr.  476;  Bloodgood  v.  Clark,  4  Paige,  574;  Browning 
V.  Bettis,  8  Paige,  568;  Fitzhugh  v.  Everingham,  6  Paige,  29;  Bailey  v.  Lane, 
15  Abb.  Pr.  373,  note. 

*  Second  Ward  Bank  v.  Upmann,  12  Wis.  499. 
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subject  to  execution,  he-  is  entitled  to  have  it  levied 
upon  and  sold  in  the  ordinary  mode,  so  that  his  statu- 
tory right  to  redeem  from  the  sale  will  not  be  imperiled/ 
In  New  York  the  judges  differed  upon  the  question 
whether  a  receiver  could  properly  be  appointed  before 
an  execution  had  been  returned  wholly  or  partly  unsatis- 
fied. The  majority,  adopting  for  their  guidance  the  rules 
of  decision  applicable  to  creditors'  bills  and  other  equi- 
table proceedings,  declined  to  proceed  until  the  return 
of  the  writ  had  been  made  showing  that  the  plaintiff's 
remedy  at  law  had  been  exhausted.^  The  question  has 
now  been  settled  by  statute,  and  the  return  of  the  writ 
is  no  longer  a  condition  precedent  to  the  appointment 
of  a  receiver.*  In  other  states,  the  granting  or  refus- 
ing of  the  appointment  of  a  receiver  rests  very  much 
in  the  discretion  of  the  court.  If  the  evidence  shows 
clearly  that  the  defendant  has  no  property  not  exempt 
from  execution,  it  will  be  refused.  If,  on  the  other 
hand,  it  appears  probable  that  he  has  property  which 
the  receiver  might  recover,  it  will  generally  be  granted.* 
From  the  time  of  his  appointment,  the  receiver  in  sup- 
plemental proceedings  represents  both  the  judgment 
creditor  and  judgment  debtor,'  and  is  also  considered 

'  Bunn  V.  Daly,  24  Hun,  526;  Ackley  v.  Turner,  22  Hun,  226;  Tiukey  «. 
Langdon,  60  How.  Pr.  180. 

2  Hanson  v.  Triplett,  3  Sand.  733;  Holbrook  v.  Orgler,  40  N.  Y.  Sup.  Ct. 
33;  49  How.  Pr.  289;  Andrews  v.  Glennville  Woolen  Mills  Co.,  11  Abb.  Pr., 
N.  S.,  78;  Darrow  v.  Lee,  16  Abb.  Pr.  215.  Contra,  Union  Bank  v.  Sargeaut, 
53  Barb.  422;  35  How.  Pr.  87. 

'  Code  Civ.  Proc.  N.  Y.,  sec.  2464;  De  Vivier  v.  Smith,  6  N.  Y.  Civ.  Proc. 
E.  394. 

*  Colton  V.  Bigelow,  41  N.  J.  L.  266;  Flint  v.  Webb,  25  Minn.  263;  Knight 
V.  Nash,  22  Minn.  4.52.  Li  California,  a  receiver  may  be  appointed  "in  pro- 
ceedings in  aid  of  execution;  when  an  execution  has  been  returned  unsatisfied, 
or  when  the  judgment  debtor  refuses  to  apply  his  property  in  satisfaction  of 
the  judgment."    Code  Civ.  Proc.  Cal.,  sec.  564,  subd.  4. 

'  Cumming  v.  Egerton,  9  Bosw.  684. 
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as  a  general  trustee  for  all  the  creditors  of  the  judg- 
ment debtor.^  By  virtue  of  his  appointment  and 
qualification,  the  receiver  becomes  invested  with  all 
the  personal  estate  of  the  judgment  debtor  which  is 
liable  to  be  forced  to  contribute  to  the  payment  of  his 
debts.  ^  As  regards  this  personal  estate,  no  assignment 
from  the  defendant  to  the  receiver  is  necessary,  and  an 
order  of  the  judge  or  court  directing  such  assignment  is 
erroneous.^ 

In  New  York,  it  was  formerly  held  that  the  defend- 
ant's real  estate  did  not  vest  in  the  receiver  by  virtue 
of  the  appointment.  A  conveyance  to  him  was  essen- 
tial,* and  this  the  defendant  was  compelled  to  execute.^ 
At  the  present  time,  in  that  state,  no  conveyance  is 
necessary,  and  real  property  vests  in  the  receiver  from 
the  time  when  an  order  appointing  him  or  a  certified 
copy  thereof  is  filed  with  the  clerk  of  the  county  where 
such  property  is  situated.^  The  title  of  the  receiver 
does  not  relate  back  to  any  time  anterior  to  his  ap- 
pointment,'' and  it  probably  does  not  commence,  even 

1  Bostwiek  v.  Beizer,  10  Abb.  Pr.  197;  Porter  v.  Williams,  9  N.  Y.  142;  59 
Am.  Dec.  519. 

"  Moak  V.  Coates,  33  Barb.  498;  Chautauque  Co.  Bank  v.  Risley,  19  N.  Y. 
369;  75  Am.  Deo.  347;  Barnes  v.  Morgan,  6  Thomp.  &  0..  108;  3  Hun,  705; 
But  no  matter  how  comprehensive  may  be  the  language  of  the  order  appoint- 
ing a  receiver,  it  will  never  be  interpreted  as  including  property  exempt  from 
execution.  Finnin  v.  Malloy,  33  N.  Y.  Sup.  Ct.  382;  Andrews  v.  Rowan,  28 
How.  Pr.  126. 

3  Ball  V.  Goodenough,  37  How.  Pr.  479;  Ten  Broeck  v.  Sloo,  13  How.  Pr. 
28;  2  Abb.  Pr.  234. 

*  Moak  V.  Coates,  33  Barb.  498;  Chautauque  Co.  Bank  •«.  Risley,  19  N.  Y. 
369;  75  Am.  Dec.  347. 

'  Feuner  v.  Sanborn,  37  Barb.  610. 

"  Code  Civ.  Proc.  N.  Y.,  sec.  2468;  Mann  v.  Evans,  19  Hun,  500;  Cooney 
V.  Cooney,  65  Barb.  524;  Hayes  v.  Buckley,  53  How.  Pr.  173;  Harrison  v. 
Maxwell,  44  N.  J.  L.  316. 

'Becker  v.  Torrance,  31  N.  Y.  631;  Stewart  v.  Foster,  1  Hilt.  605;  Camp- 
bell V.  Genet,  2  Hilt.  295;  Fillmore  v.  Horton,  31  How,  Pr.  424;  but  by  Code 
Civ.  Proc.  N.  Y.,  sec.  2469,  the  receiver's  title  relates  back  to  the  inception  of 
the  proceedings  except  against  a  bonajide  purchaser. 
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with  respect  to  personalty,  until  he  has  filed  his  appoint- 
ment and  done  such  other  acts  as  are  necessary  to 
qualify  him  for  entering  upon  the  performance  of  the 
duties  of  his  office.^  Neither  does  the  title  of  the 
receiver  embrace  any  property  acquired  by  the  defend- 
ant subsequent  to  his  appointment  or  qualification.^ 
Hence  if  exempt  property  is  destroyed  by  fire  after  the 
qualification  of  the  receiver,  the  proceeds  of  an  insur- 
ance affected  thereon  are  regarded  as  in  the  nature  of  a 
subsequent  acquisition,  and  do  not  vest  in  the  receiver.^ 
Property  subject  to  execution,  on  the  other  hand, 
doubtless  vests  in  the  receiver  as  fully  and  effectually 
as  it  was  held  by  the  defendant;  and  he  is  entitled  to 
all  the  rights  and  privileges  to  which  the  defendant 
would  have  been  entitled  had  not  the  appointment 
been  made.  If  it  consists  of  real  property  which  has 
been  sold  under  execution,  he  may  receive  and  enjoy 
the  rents,  during  all  the  time  in  which  the  defendant 
would  have  been  entitled  to  receive  and  enjoy  them,* 
and  may,  if  he  thinks  proper,  effect  a  redemption  from 
the  sale.^  If  the  defendant  was  a  tenant  by  the  cur- 
tesy,* or  a  widow  entitled  to  dower,'  the  receiver  will 
be  entitled  to  all  the  rents,  profits,  and  proceeds  accru- 
ing to  such  tenant  or  widow  during  the  continuance  of 
the  receivership.  The  receiver  represents  both  the 
creditors  and  the  debtor.     He  may  sue  to  recover  any 

'  Rogers  v.  Coming,  44  Barb.  229;  Conger  v.  Sands,  19  How.  Pr.  8;  Code 
Civ.  Proo.  N.  Y.,  sec.  2468. 

2  Graff  V.  Bonnett,  25  How.  Pr.  470;  Campbell  v.  Foster,  16  How.  Pr.  275; 
Du  Bois  V.  Cassidy,  75  N.  Y.  298. 

'  Sands  v.  Roberts,  8  Abb.  Pr.  343. 

*  Farnham  v.  Campbell,  10  Paige,  598. 

»  Code  Civ.  Proo.  N.  Y.,  sees.  1449-1454. 

6  Beamish  v.  Hoyt,  2  Eobt.  307;  Ellsworth  v.  Cdok,  8  Paige,  643. 

'  Payne  v.  Becker,  87  N.  Y.  153;  Stewart  v.  McMartin,  5  Barb.  438. 
Vol.  U.— 85 


§420  SUPPLEMENTAL  PROCEEDINGS.  1343 

property  which  could  be  recovered  either  by  the  debtor 
or  by  the  creditors,  or  by  both  combined.  He  can, 
therefore,  maintain  an  action  to  set  aside  a  fraudulent 
•conveyance  made  by  the  debtor,^  but  he  can  sustain 
such  action  only  so  far  as  may  be  necessary  to  secure 
the  rights  of  the  creditors  whom  he  represents.  Where 
property  has  been  fraudulently  conveyed  by  the  defend- 
ant, the  receiver  has  no  lien  thereon  by  virtue  of  his 
appointment.  He  can  only  acquire  such  lien  by  com- 
mencing an  action  for  the  recovery  of  the  property.^ 
"  The  duties  of  a  receiver,  in  proceedings  supplementary 
to  execution,  are  fixed  by  law.  They  are  to  appropriate 
the  property  of  the  judgment  debtor  to  the  satisfaction 
of  the  judgment  under  which  he  was  appointed,  and 
any  other  to  which  his  receivership  may  be  extended, 
and  to  restore  the  surplus,  if  any,  to  the  judgment 
debtor."  The  court  has  no  power,  in  the  absence  of 
personal  notice  to  the  debtor,  to  make  an  order  that 
the  receiver  pay  any  part  of  the  funds  in  his  hands  to 
satisfy  a  judgment  other  than  that  under  which  the 
receiver  was  appointed.^ 

§  420.  All  the  Kinds  of  Property  Subject  to  Levy 
and.  Sale,  or  to  Garnishment,  may,  no  doubt,  be 
reached  by  proceedings  supplemental  to  execution.* 
Property  exempt  from  execution  is  also  exempt  from 
the  operation  of  supplemental  proceedings.*^     Where  a 

'  Underwood  v.  Sutoliffe,  77  N.  Y.  58;  Bostwiok  </.  Menck,  40  N.  Y.  383; 
Kennedy  v.  Thorpe,  3  Abb.  Pp.,  N.  S.,  131;  Hamlin  v.  Wright,  23  Wia.  491; 
Porter  v.  Williama,  9  N.  Y.  142;  59  Am.  Dec.  519. 

2  Fields  V.  Sanda,  8  Boaw.  685. 

3  Goddard  v.  Stilea,  90  N.  Y.  199. 

*  In  re  Melburn,  59  Wia.  24;  Riddle  and  BuUard'a  Sup.  Proo.  279-290. 

"  The  earnings  of  the  defendant  neoesaary  for  the  support  of  his  family, 
and  due  for  services  rendered  within  a  specified  time  prior  to  the  aervice  of 
the  notice,  are  usually  exempt.     Buah  v.  White,  12  Abb.  Pr.  21;  Martin  v. 
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receiver  is  appointed,  lie  is,  no  doubt,  entitled  to  a 
conveyance  from  the  defendant  of  all  his  real  property 
subject  to  execution  at  law ;  and,  without  any  formal 
transfer,  becomes,  by  virtue  of  his  appointment  and 
qualification,  vested  with  the  title  to  all  the-  defend- 
ant's personal  estate  subject  to  garnishment,  or  to 
direct  levy  and  sale  under  execution.  The  defendant 
may  be  required  to  transfer  to  the  receiver  the  title  to 
property  situate  in  another  state.'  The  supreme  court 
of  New  York  for  the  fifth  department  has  held  that 
the  present  Code  of  Civil  Procedure  of  that  state  has 
divested  the  courts  of  authority,  in  supplemental  pro- 
ceedings, to  compel  the  debtor  to  transfer  to  the  re- 
ceiver lands  situate  in  another  state.  The  decision  is 
placed  upon  the  ground  that  that  code  provides  for  the 
vesting  of  property  in  the  receiver  from  the  time  the 
order  appointing  him,  or  a  certified  copy  thereof,  is 
filed  with  the  clerk  of  the  county  where  the  lands  are 
situate ;  and  that,  as  such  filing  cannot  take  place  in  an- 
other state,  the  condition  on  which  the  receiver's  title 
can  alone  vest  can  never  happen  when  the  lands  are 
not  in  the  state  where  he  was  appointed.^  The  reason- 
ing of  the  court  does  not  seem  irresistible.  Prior  to 
the  enactment  of  the  present  code,  the  power  to  compel 
a  conveyance  of  lands  in  another  state  was  well  estab- 
lished. The  provisions  relied  upon  as  working  a  change 
in  the  pre-existing  law  were  not  apparently  designed 

Sheridan,  2  Hilt.  586;  Columbian  Institute  v.  Cregan,  11  Civ.  Proc.  R.  87; 
Howell  V.  McDowell,  47  N.  J.  L.  428.  A  cause  of  action  arising  from  the  de- 
struction of  exempt  property  is  also  exempt.  Andrews  v.  Rowan,  28  How. 
Pr.  126. 

'  Fenner  v.  Sanborn,  37  Barb.  610;  Bunn  v.  Fonda,  2  Code  R.  70;  Bailey  v. 
Ryder,  10  N.  Y.  363;  Newton  v.  Bronaon,  13  N.  Y.  587;  67  Am.  Dec.  89; 
Spang  V.  Robinson,  24  W.  Va.  327. 

^  Smith  V.  Tozer,  42  Hun,  22;  11  Civ.  Pro.  Rev.  343. 
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to  interpose  any  limitation  on  the  power  of  the  court 
to  compel  the  execution  of  an  assignment  or  convey- 
ance, but  rather  to  prescribe  rules  for  the  government 
of  cases  wherein  no  conveyance  is  necessary.  If  the 
defendant  has  money  or  property  in  another  state,  he 
cannot  be  compelled  to  go  there  and  get  it  and  apply 
on  the  execution.  The  utmost  which  can  be  required 
of  him  is  to  execute  an  assignment  to  the  sheriflF  or 
receiver.^  The  receiver  is  entitled  to  an  estate  by  cur- 
tesy held  by  the  defendant,^  and  also  to  the  defendant's 
right  to  have  dower  assigned,*  and  to  moneys  held  for 
him  by  another,*  and  to  net  proceeds  of  partition  sale 
belonging  to  him  in  the  hands  of  a  commissioner.' 
The  word  "property,"  as  used  in  the  statute  authorizing 
supplemental  proceedings,  "  is  manifestly  used  in  the 
broad  sense  of  including  every  species  of  things  in 
which  there  may  be  an  ownership,  and  which  may  be 
made  available  in  the  payment  of  judgments.  Money 
may  be  levied  upon  under  an  ordinary  execution,  if 
turned  out  by  the  owner,  but  not  if  he  keeps  it  in  his, 
pocket  and  refuses  to  surrender  it.  The  proceeding 
supplemental  to  execution,  in  our  judgment,  was  in- 
tended not  only  to  discover  property,  but  to  reach 
money  and, other  property  which  the  judgment  debtor 
refuses  to  apply  in  payment  of  the  judgment,  and 
yfhich  cannot  be  reached  by  an  ordinary  execution."" 

The  chief  difficulty  in  describing  the  scope  of  supple- 
mental proceedings  arises  with  reference  to  assets  of 

1  Buchanan  v.  Hunt,  98  N.  Y.  560. 

2  Beamish  v.  Hoyt,  2  Robt.  307. 

8  Moak  w.  Coates,  33  Barb.  498;  Stewart  v.  McMartin,  5  Barb.  438. 
*  Hughes  V.  Oregon  R'y  Co.,  11  Or.  158. 
»  Sherman  v.  Carville,  1Z  Ind.  126. 

°  Baker  v.  State,  109  Iii,d.  58;  explaining  Wallace  v.  Lawyer,  54  Ind.  501; 
23  Am.  Rep.  661. 
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an  equitable  character.  In  New  York  and  California 
it  is  said  that  these  proceedings  can  reach  everything 
which  could  formerly  have  been  made  to  contribute  to 
the  payment  of  judgments  by  the  aid  of  creditors'  bills. ^ 
The  scope  of  these  bills  was  unusually  extensive  in 
those  states.  They  could  reach  choses  in  action  aris- 
ing from  torts  committed  on  the  property  of  plaintiff,^ 
all  kinds  of  choses  in  action  and  equitable  rights,*  the 
interest  of  an  heir  prior  to  the  distribution  of  his  an- 
cestor's estate,*  and  the  interest  of  a  partner  in  the 
assets,  of  the  firm.*  A  trust  created  by  a  defendant 
for  his  own  benefit  may  be  made  available  to  his  credi- 
tors by  supplemental  proceedings;*  but  it  is  otherwise 
of  his  beneficial  interest  in  a  trust  created  for  his  bene- 
fit by  some  third  person.'  In  Indiana  the  plaintiff 
may,  by  supplemental  proceedings,  set  aside  a  fraudu- 
lent transfer,*  or  have  the  defendant's  interest  under  a 
contract  to  purchase  real  estate  sold.®  The  statutes  of 
some  of  the  states  especially  specify  equitable  interests 
as  being  subject  to  these  proceedings.^"  In  order  to 
support  proceedings  directed  against  equitable  assets, 
it  must  be  shown  that  the  defendant  has  no  accessible 

'  Adams  v.  Hackett,  7  Cal.  201;  Lynch  v.  Johnson,  48  N.  'i.  33;  Drought 
V.  Curtiss,  8  How.  Pr.  55.  . 

''  GiUet  V.  Fairohild,  4  Denio,  80;  Hudson  v.  Plots,  11  Paige,  180;  Brouwer 
i;.  Hill,  1  Sand.  649;  Riddle  on  Supplementary  Proceedings,  111,  112.  But 
not  a  cause  of  action  for  slander,  deceit,  or  other  personal  tort.  Zabriskie  v. 
Smith?  13  N.  Y.  322;  64  Am.  Deo.  551. 

'  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am.  Dec.  454. 

'  Mc Arthur  v.  Hoysradt,  11  Paige,  495. 

*  Eager  v.  Price,  2  Paige,  333;  Webb  v.  Overman,  6  Abb.  Pr.  92. 

«  Watson  V.  Le  Row,  6  Barb.  481. 

'  Scott  V.  Nevins,  6  Duer,  672;  Campbell  v.  Foster,  16  How.  Pr.  275;  Stew- 
art V.  Foster,  1  Hilt.  505;  Campbell  v.  Foster,  35  N.  Y.  361;  Locke  v.  Mabbett, 
3  Abb.  App.  68;  2  Keyes,  457;  Graff  i).  Bonnett,  31  N.  Y.  9;  88  Am.  Deo.  236. 

»  Burt  V.  Hoettinger.  28  Ind.  214;  Witherow  v.  Higgins,  13  Lid.  440. 

'  Figg  V.  Snook,  9  Ind.  202. 
'"  Sec.  458,  Code  Civ.  Proc.  Ohio;  Code  Iowa,  3142. 
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real  nor  personal  estate,  subject  to  execution  at  law,  of 
sufficient  value  to  satisfy  the  judgment.^  These  pro- 
ceedings, like  creditors'  bills,  may  also  be  employed  to 
reach  property  of  which  defendant  has  the  legal  title, 
but  which,  though  subject  to  voluntary  transfer,  cannot 
be  levied  upon  and  sold  under  execution  because  of  its 
intangible  character.  Hence  the  rights  of  a  judgment 
debtor  in  an  invention  conferred  on  him  by  letters  pat- 
ent,^ or  in  a  stock-board  or  exchange,^  resulting  from 
his  membership  therein  and  the  valuable  privileges  re- 
sulting therefrom,  may  be  reached  by  supplemental 
proceedings,  in  which  he  may  be  compelled  to  execute 
the  necessary  transfers  to  the  receiver. 

§  421.    Power  to  Punisli  for  Contempt. — By   the 

service  of  the  original  order  to  appear,  the  judge  by 
whom  it  is  made  acquires  jurisdiction  over  the  party 
summoned  to  answer,  and  may  thereafter  punish  any 
party  or  witness  for  disobedience  to  any  order  of  the 
court.*  The  exercise  of  the  power  to  punish  for  con- 
tempt is  generally  regarded  as  discretionary  in  its  na- 
ture. Hence  it  has  been  held  that  an  order  of  a  judge 
refusing  to  punish  a  party  for  disobedience  is  not  ap- 
pealable.^ A  witness  may  be  fined  or  imprisoned  for 
refusing  to  answer  proper  questions.®     A  party  may 

>  Lee  V.  Harback,  2  West.  L.  M.  527;  State  Bank  v.  Oliver,  1  Disn.  159j 
Kiser  v.  Sawyer,  4  Kan.  50.3.  As  to  rule  in  North  Carolina,  see  MoOaskill  v. 
Lancashire,  83  N.  C.  393;  Rand  v.  Rand,  78  N.  C.  12.  , 

2  Pacific  Bank  v.  Robinson,  57  Cal.  520;  40  Am.  Rep.  120;  Barnes  v.  Mor- 
gan, 3  Hun,  703;  Gillett  v.  Bates,  86  N.  Y.  87. 

2  Sewell  V.  Jones,  61  How.  54;  Ritterbrand  v.  Baggett,  42  N.  Y.  Sup.  Ct. 
556;  Londheim  v.  White,  67  How.  467;  Powell  v.  Waldron,  89  N.  Y.  328;  42 
Am.  Rep.  301;  Grocers'  Bank  »., Murphy,  10  Daly,  168. 

*  Myers  v.  Janes,  3  Abb.  Pr.  301;  Wickes  v.  Dresser,  4  Abb.  Pr.  93;  13 
How.  Pr.  331;  N.  Y.  Code  Civ.  Proc,  see.  2457. 

»  Joyce  V.  Holbrook,  7  Abb.  Pr.  338. 

«  Clapp  V.  Lathrop,  23  How.  Pr.  423;  People  v.  Marston,  18  Abb.  Pr.  257. 
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be  adjudged  guilty  of  a  contempt,  and  punished  there- 
for, if  he  fails  to  appear  at  the  time  originally  ap- 
pointed, or  at  an  adjourned  meeting,^  or  if  he  confesses 
a  judgment,'  or  conveys  or  encumbers  lands,  whether 
situate  in  another  state  or  not,  for  the  purpose  of  ren- 
dering the  proceedings  against  him  less  effectual.  The 
judge  will  take  notice  of  the  non-appearance  of  a  de- 
fendant or  other  party  summoned,  and  will  punish  him 
therefor  without  requiring  the  matter  to  be  brought  to 
his  attention  by  affidavit.^  A  party  will  be  punished 
for  not  delivering  property  as  required  by  the  order  of 
the  judge,*  or  for  drawing  money  out  of  a  bank  and 
using  it,^  or  for  making  any  other  disposition  of  his 
property  to  the  prejudice  of  the  plaintiff,  and  in  dis- 
obedience to  an  existing  injunctive  order.  These  pro- 
ceedings sometimes  are  prosecuted  in  the  court  or 
before  the  judge  having  jurisdiction  of  the  cause, 
sometimes  before  another  judge  designated  by  the 
statute,  and  sometimes  before  a  referee  appointed  by 
the  court  or  judge.  Generally,  a  referee  has  no  power 
to  punish  for  contempt.  If  a  party  or  witness  is  guilty 
of  any  disobedience  of  the  order  of  court,  such  as  re- 
fusal to  appear  or  be  examined  as  a  witness,  or  any  other 
act  or  neglect  which  may  probably  be  regarded  as  a  con- 
tempt, the  power  of  the  referee  is  restricted  to  report- 
ing the  supposed  offense  to  the  judge  or  court  by 
whom  he  was  appointed.*  In  Missouri,  the  rule  is 
otherwise,  and   the   referee   may  commit  a  party  or 

'  Parker  v.  Hunt,  15  Abb.  Pr.  410,  note;  Rosa  v.  Clusaman,  3  Sand.  676; 
1  Code  B,.,  N.  S.,  91;  Howe  v.  Welch,  11  Uiv.  Proo.  R.  444. 
2  Finner  v.  Sanborn,  37  Barb.  610. 
5  Miller  v.  Adams,  52  N.  Y.  409. 

*  Boyd  V.  Boyd,  69  N.  C.  97;  Deposit  Bank  v.  Wickham,  44  How.  Pr.  421. 
^  People  «.  Kingslaiid,  3  Abb.  App.  526. 
«  Riddle  and  BuUard's  Sup.  Proc.  212. 
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witness  for  contempt.^  In  the  other  states,  the  power 
to  punish  for  a  contempt  seems  to  be  concurrent  in  the 
judge  before  whom  the  proceedings  take  place,^  and  in 
the  court^  wherein  the  judgment  was  rendered.  If 
the  judgment  was  rendered  by  a  justice  of  the  peace, 
supplemental  proceedings  may  be  prosecuted  before 
him,  and  he  may  compel  obedience  to  his  lawful  or- 
ders by  committing  the  offender  for  contempt.*  The 
fact  that  an  order  was  irregularly  or  erroneously  en- 
tered or  served  will  not  justify  a  party  or  witness  in 
disobeying  it.  If  he  desires  to  take  advantage  of  the 
irregularity,  he  must  appear  and  move  to  vacate  the 
order  on  that  account.  But  while  the  order  stands, 
he  can  disobey  it  only  at  his  peril,''  unless  he  can  show 
that  there  was  no  jurisdiction  to  make  it,  and  that  it 
was  therefore  absolutely  void.* 

§  422.  Costs  are  Usually  Allowed  to  the  Prevail- 
ing Party  in  proceedings  supplemental  to  execution, 
as  in  other  cases.'  Parties  summoned  to  appear  and 
answer  are,  when  free  from  fault,  entitled  to  their  costs 
and  disbursements.*  The  defendant,  though  notified 
to  appear,  can  recover  no  costs  when  he  is  not  exam- , 
ined.^    Witness  fees  may  be  allowed.^"     The  costs  may 

»  State  V.  Barclay,  86  Mo.  5S. 

*  Riddle  and  BuUard's  Sup.  Proc.  207;  Bitting  v.  Vandenburgh,  17  How. 
Pr.  80. 

'  Riddle  and  BuUard's  Sup.  Proc.  2Il;'Menwankamp  ».  Ulman,  47  Wis.  168. 

*  Ex  parte  Latimer,  47  Cal.  131. 

s  Hunt  V.  Hunt,  72  N.  Y.  217;  28  Am.  Rep.  129;  Schultz  v.  Andrews,  54 
How.  Pr.  378;  Brie  R'y  Co.  v.  Ramsey,  45  N.  Y.  637;  Hilton  v.  Patterson,  18 
Abb.  Pr.  245;  Newell  a.  Cutler,  19  Hun,  74;  Billings  v.  Carver,  54  Barb.  40. 

«  Kennedy  v.  Ward,  10  Abb.  Pr.  62;  Smith  v.  Weeks,  60  Wis.  94. 

'  Sees.  2455,  2456,  Code  Civ.  Proo.  N.  Y. 

*  Anonymous,  11  Abb.  Pr.  108;  3  Sandf.  725;  Hulsaver  v.  White,  11  How. 
Pr.  446. 

»  Engle  V.  Bonnoall,  2  Sand.  679;  3  Code  R.  205. 

'» Davis  «.  Turner,  4  How.  Pr.  190;  Muaoott  v.  Runge,  27  How.  Pr.  85. 
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be  paid  out  of  the  funds  in  the  hands  of  the  receiver,^ 
or  out  of  moneys  due  to  the  defendant  and  in  the 
possession  of  the  person  summoned  to  answer.^  If 
a  receiver  prosecutes  a  suit,  the  creditors  are  not  re- 
sponsible for  the  costs,  unless  it  was  instituted  or  car- 
ried on  at  their  request.^ 

§  423.    Payment  to  Sheriff  having  Execution. — 

Many  of  the  statutes  concerning  proceedings  supple- 
mental to  execution  contain  a  provision  under  which 
the  person  summoned  as  garnishee  is  authorized  to 
pay  to  the  officer  charged  with  the  service  of  the  exe- 
cution any  moneys  due  to  the  judgment  debtor.*  By 
tlie  present  code  of  New  York,  the  payment  must  be 
made  under  an  order  of  the  judge,  and  when  so  made, 
"  is  to  the  extent  thereof  a  discharge  of  the  indebted- 
ness, except  against  the  transferee,  from  the  judgment 
debtor,  in  good  faith,  and  for  a  valuable  consideration, 
of  whose  rights  the  person  or  corporation  had  actual 
or  constructive  notice  when  the  payment  was  made."^ 
Where  statutory  provisions  of  this  nature  are  in  force, 
there  cannot  be  any  doubt  that  a  payment  made  to  the 
sheriff  will  be  a  discharge  of  a  debtor  as  to  the  amount 
which  is  so  paid,  provided  that  at  the  time  of  payment 
the  person  paying  is  still  the  debtor  of  the  judgment 
debtor.*     But  it  is  evident  that  the  courts  look  upon 

'  Webber  v.  Hobbie,  13  How.  Pr.  382. 

2  Kearney's  Case,  13  Abb.  Pr.  459;  22  How.  Pr.  309. 

'  Cutter  V.  Reilly,  31  How.  Pr.  472;  Wheeler  v.  Wright,  23  How.  Pr.  228. 
For  cases  concerning  costs  under  trustee  process,  see  Bell  v.  Glazier,  13  N.  H. 
134;  Hills  V.  Smith,  28  N.  H.  369;  Hale  v.  Knapp,  1  Pa.  St.  213. 

«Seo.  2446,  Code  N.  Y.;  Cal.  Code  Civ.  Proc,  sec.  716;  Ohio  Code,  sec. 
463;  sec.  102,  p.  1563,  Taylor's  Stats,  of  Wisconsin;  sec.  1303,  Comp.  Laws 
Nev.;  sec.  319,  Code  Civ.  Proc.  S.  C:  Code  Civ.  Proc.  Kaa.,  sec.  486. 

"  Code  Civ.  Proc.  N.  Y.,  sec.  2446. 

«  Hallahan  v.  Crow,  15  Ohb  St.  176;  Davis  v.  Staples,  45  Mo.  567;  Kibbie 
V.  Howard,  7  Wis.  150;  Judd  v.  Littlejohn,  11  Wis.  176;  Dunbar  v.  Harnes- 
berger,  12  Wis.  373. 
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this  statutory  provision  with  disfavor,  and  are  inclined 
to  give  it  a  strict,  rather  than  a  liberal,  interpretation. 
In  one  case  it  was  held  that,  as  this  statute  was  in 
derogation  of  the  common  law,  "the  word  'person' 
would  not  be  held  to  include  persons,"  and  hence  that 
while  a  "person"  owing  a  debt  could  lawfully  make 
payment  thereof  to  the  sheriff,  yet  if  the  debt  was 
owing  from  two  or  more  persons,  they  could  not  make 
such  payment.^  Where  a  payment  made  under  this 
statute  is  relied  upon  as  a  defense  to  an  execution,  it 
must  be  specially  pleaded  by  the  defendant,^  and  he 
must,  at  the  trial,  make  legal  proof  of  the  existence 
of  the  judgment  imder  which  the  payment  was  made.' 
These  statutory  provisions  apply  to  debts  only.  Hence 
one  who  is  liable  to  a  judgment  debtor  for  a  tort  com- 
mitted cannot  discharge  such  liability  by  payment  to 
the  sheriff.*  If,  however,  the  liability  for  a  tort  has 
been  merged  into  a  judgment,  it  is  henceforth  to  be 
treated  as  a  debt.^  The  code  of  New  York  now,  after 
authorizing  the  payment  to  be  made  when  ordered  by 
the  judge,  protects  the  garnishee  from  assignments  of 
which  he  had  no  notice.  Where  the  statute  does  not 
contain  provisions  protecting  him  against  such  assign- 
ments, it  is  always  dangerous  for  a  debtor  to  make 
payment  to  a  sheriff;  for,  in  order  to  obtain  the  bene- 
fit of  such  payment,  it  is  incumbent  on  him  to  show 
that  all  the  circumstances  contemplated  by  a  strict 
construction  of  the  statute  were  still  in  existence  at 
the  moment  the  payment  was  made.  Thus  it  may 
happen  that,  without  the  knowledge  of  the  debtor,  the 
debt  due  from  him  to  the  judgment  debtor  has  been 

>  Howey  v.  Miller,  67  N.  C.  4,59.     *  Davenport  v.  Ludlow,  4  How.  Pr.  337. 
2  Oalkina  v.  Parker,  21  Barb.  275.    "  Mallory  o.  Norton,  21  Barb.  424. 
'  Handley  v.  Greene,  15  Barb.  601. 
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assigned.  In  such  an  event,  the  payment  to  the 
sheriff  is  no  defense  to  an  action  brought  by  the  as- 
signee.' 

The  reasoning  by  which  the  decisions  establishing 
this  rule  of  law  are  sustained  is  best  stated  in  the  opin- 
ion of  the  court  in  the  case  of  Robinson  v.  Weeks.^  In 
that  case,  an  assignee,  having  sued  upon  a  debt,  the. 
defendant  pleaded  payment  made  to  the  sheriff  before 
notice  of  the  assignment.  The  court  said :  "  The  diffi- 
culty in  the  way  of  the  defendant  is,  that,  at  the  time 
of  making  these  payments  to  the  sheriff,  he  was  not  in 
fact  indebted  to  the  judgment  debtor,  whose  debts  he 
volunteered  to  pay.  The  nominal  plaintiff  here  had  at 
that  time  no  debt  or  demand  against  the  defendant 
which  he  could  enforce  at  law  or  in  equity.  It  will 
hardly  answer,  I  think,  to  say  that,  as  he  received  no 
notice  of  the  assignment,  he  had  a  right  to  regard  him- 
self as  the  debtor  of  the  plaintiff,  and  is  therefore  to  be 
protected.  The  code,  it  is  true,  authorizes  a  debtor  of 
the  judgment  debtor  to  pay  the  amount  of  his  debt  upon 
any  execution  against  the  latter  in  the  sheriff's  hands, 
but  it  does  not  make  it  his  duty  to  do  so.  It  imposes 
no  obligation  on  him  whatever ;  and  if  a  party  indebted, 
instead  of  paying  his  debt  to  the  person  to  whom  he 
supposes  himself  indebted,  and  where  he  might  learn 
the  true  state  of  the  matter,  chooses  to  go  and  pay  an- 
other debt, — which  the  law  does  not  require  him  to 
pay,  and  to  a  person  who  has  no  opportunity  of  know- 
ing whether  or  not  he  is  really  the  debtor  of  the  person 
whose  debt  he  undertakes  thus  to  satisfy,  —  I  think  he 

^  Freeman  on  Judgments,  sec.  426;  Brown  u.  Ayres,  33  Cal.  525;  91  Am. 
Deo.  655;  Countryman  v.  Boyer,  3  How.  Pr.  386;  2  Code  R.  64;  Richardson  v. 
Aius worth,  20  How.  Pr.  521.     Contra,  Drumm  v.  Sherman,  20  La.  Ann.  96. 

2  6  How.  Pr.  161;  1  Code  R.,  N.  S.,  314. 
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does  it  at  his  peril.  He  must  see  to  it  that  he  pays 
his  creditor's  debt,  or  the  law  will  not  protect  him. 
He  should  be  regarded  as  a  volunteer,  taking  the  risk 
of  paying  the  right  debt.  Had  the  defendant  paid  the 
nominal  plaintiff  the  amount  of  the  judgment,  and  taken 
his  discharge,  without  notice  of  the  assignment,  he 
would,  without  doubt,  have  been  protected.  Such 
payment  and  discharge  would  have  been  good  against 
the  assignee  omitting  to  give  notice  of  his  rights.  But 
the  assignee,  in  that  case,  would  have  had  his  remedy 
against  such  nominal  plaintiff  by  an  action  for  a  breach 
of  the  implied  conditions  of  the  assignment.  Here, 
however,  the  party  assigning  has  done  nothing  in  vio- 
lation of  the  assignment." 
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CHAPTER  XXX. 

PEOCEEDINGS  IN  EQUITY  IN  AID  OF  EXECUTION  AND   TO 
REACH  EQUITABLE  ASSETS. 

§  424.  Scope  and  object  of. 

§  425.  What  property  may  be  subjected  to. 

§  426.  Cannot  be  maintained  where  legal  remedy  exists. 

§  427.  On  what  judgments  they  may  be  sustained. 

§  428.  Creditor's  bill  must  generally  be  supported  by  an  execution  returned 
nulla  bona. 

§  429.  Whether  the  insolvency  of  the  defendant  forms  an  exception  to  the  rule. 

§  430.  What  must  be  done  after  judgment  to  authorize  a  suit  in  aid  of  execu- 
tion. 

§  4.31.  Assignees  may  prosecute. 

§  432.  Joinder  of  parties  plaintiflf. 

§  433.  Parties  defendant. 

§  434.  Of  the  lien  arising  from  proceedings  in  equity. 

§  424.    The  Objects  Which  may  be  Accomplished 

by  proceedings  in  equity  to  obtain  satisfaction  of  a 
judgment  at  law  are  three:  1.  A  full  and  complete 
discovery  may  be  obtained  of  all  the  defendant's  assets, 
and  when  discovered,  they  may  be  compelled  to  con- 
tribute to  the  payment  of  the  plaintiff's  judgment;^ 
2.  Equitable  and  various .  other  assets,  nol  subject  to 
levy  and  sale  at  law,  may  be  sold  under  the  direction 
of  chancery,  and  the  proceeds  applied  to  the  payment 
of  the  plaintiff's  debt;^  3.  Various  obstructions  may 

'  Cresswell  v.  Smith,  8  Lea,  688;  Carter  v.  Hampton,  77  Va.  631;  Thomas 
V.  Adams,  30  HE  37;  Clarke  v.  Webb,  2  Hen.  &  M.  8;  Gordon  v.  Lowell,  21 
Me.  251;  Lore  v.  Getsinger,  3  Halst.  Ch.  191;  Miers  „.  Z.  &  M.  T.  Co.,  11 
Ohio,  273;  Cadwallader  v.  G.  &  A.  Society,  11  Ohio,  292;  Goss  <>.  Lester,  1 
Wis.  51;  Hacker  v.  Robeson,  8  R.  I.  141;  Hendricks  it.  Robinson,  2  Johns. 
Ch.  283;  Kimberly  v.  Sells,  3  Johns.  Ch.  467;  Boden  v.  Dillon,  1  Atk.  289;  2 
Barb.  Ch.  148;  Le  Roy  v.  Rogers,  3  Paige,  234. 

2  Roberts  v.  Hodges,  16  N.  J.  Eq.  299;  Harris  v.  Alcock,  10  Gill  &  J.  226; 
.32  Am.  Dee.  158;  Dorsey  v.  Dorsey,  10  Md.  466;  Le  Roy  v.  Rogers,  3  Paige, 
234;  Pratt  v.  St.  Clair,  6  Ohio,  227;  Wallace  v.  Smith,  2  Handy,  78;  Williams 
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be  removed  from  property  liable  to  seizure  and  sale  at 
law,  and  by  their  removal  the  plaintiff's  legal  remedy 
may  be  made  far  more  certain  and  eflScient  than  it 
would  otherwise  be;^  4.  The  complainant  may,  in 
effect,  assert  for  his  benefit  a  cause  of  action  existino- 
in  favor  of  the  judgment  debtor,  and  which  the  latter 
neglects  or  refuses  to  assert.  Under  the  third  subdi- 
vision fall  that  numerous  class  of  cases  in  which  prop- 
perty  has  been  made  the  subject  of  liens  and  transfers 
made  to  defraud  creditors.  In  such  a  case,  the  credi- 
tors may  proceed  to  levy  and  sell  as  if  no  such  lien  or 
transfer  existed.^  Their  remedy  at  law  is  nevertheless 
seriously  obstructed,  because  few  persons  can  be  found 
willing  to  purchase  property  at  execution  sales,  and 
take  upon  themselves  the  burden  and  the  risk  of  con- 
testing with  adverse  claimants.  A  creditor  is  there- 
fore allowed  to  go  into  equity  to  test  the  validity  of 
claims  which  interfere  with  his  rights,  and  which  he 
believes  to  be  founded  in  fraud.  Upon  a  proper 
showing,  equity  will  remove  a  fraudulent  transfer,^  or 
mortgage,*  or  judgment,'^  or  other  lien,  or  clear  away 
a  cloud  from  the  title.^  Nor  can  a  creditor's  right  be 
barred  by  judicial  proceedings  fraudulently  conceived 

V.  Hubbard,  1  Walk.  Ch.  28;  Dargan  v.  Waring,  11  Ala.  988;  46  Am.  Deo.  234; 
Heath  v.  Bishop,  4  Rich.  Eq.  46;  55  Am.  Dec.  654;  Sparhawk  v.  Clan,  123 
Mass.  266;  Kirby  v.  Bruns,  45  Mo.  234;  100  Am.  Dec.  376. 

'  Folkes  V.  Hayden,  29  Miss.  123;  Dargan  v.  Waring,  11  Ala.  988;  48  Am. 
Dec.  234;  Holt  v.  Bancroft,  30  Ala.  193. 

2  Ante,  §  136. 

8  Watts  V.  Gale,  20  Ala.  817;  Lathrop  v.  McBurney,  71  Ua.  815;  Moffat  v. 
Ingham,  7  Dana,  495;  Abbey  v.  Com.  Bank,  31  Miss.  434;  if^ttet  v.  Shep- 
herd, 5  Paige,  493;  Sheafe  v.  Sheafe,  40  N.  H.  516;  August  v-  Seeskind,  6 
Cold.  166;  Fay  v.  Jones,  1  Head,  442;  Gates  v.  Boomer,  17  Wis.  455;  Heye  v. 
BoUes,  2  Daly,  231;  33  How.  Pr.  236. 

*  Sbowell  V.  Haslitt,  5  Lans.  380. 

'  Shaw  V.  Dwight,  27  N.  Y.  244;  84  Am.  Dec.  275. 

«  Saltmarsh  v.  Smith,  32  Ala.  404;  Myers  v.  Hewett,  16  Ohio,  449. 
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and  conducted.  If  such  proceedings  have  resulted  in 
a  sale,  he  may,  hy  a  creditor's  bill,  procure  its  vacation. 
In  proceeding  upon  such  bill  the  court  will  not  revise 
the  judgment  of  the  court  in  which  the  sale  took 
place,  nor  undertake  to  correct  errors  or  irregularities 
therein,  "but  it  will  scrutliiize  the  conduct  of  the 
parties,  and  if  it  finds  that  they  have  been  guilty  of 
fraud  in  obtaining  a  judgment  or  decree,  it  will  deprive 
them  of  the  benefit  of  it,  and  of  any  inequitable  ad- 
vantage they  have  derived  under  it."' 

While  fraud  is  a  more  frequent  ground  for  the 
removal  of  obstructions  than  any  other,  it  is  not  an 
indispensable  ground.  The  mere  fact  that  there  is  an 
apparent  obstruction  calculated  "  to  inspire  doubt  and 
apprehension  in  the  mind  of  purchasers,  and  thus  pre- 
vent them  from  bidding  upon  the  property,"  is  generally 
sufficient  to  warrant  equity  in  decreeing  its  removal.^ 
A  familiar  instance  of  a  creditor's  bill  to  compel  the 
assertion,  for  the  benefit  of  the  complainant,  of  a  cause 
of  action  existing  in  favor  of  the  judgment  debtor,  is  a 
suit  to  compel  a  corporation  defendant  to  call  for,  and 
its  stockholders  to  pay,  amounts  remaining  unpaid  on 
their  subscriptions  to  its  capital  stock,^  or  to  compel 
persons  who  have  misappropriated  the  funds  of  an  in- 
solvent corporation  to  repay  such  funds,  or  so  much 
thereof  as  are  required  to  discharge  the  demands  of  the 
complainants  against  such  corporation.*  A  bill  may  be 
filed  for  two  or  more  of  the  objects  hereinbefore  specified, 
as  where  it  is  to  aid  an  execution  and  also  to  reach 

»  Johnson  v.  Waters,  lllU.  S.  867. 

2  Tuck  V.  Olds,  29  Fed.  Rep.  738;  Myers  v.  Hewett,  16  Ohio,  449. 

'  Germantown  Passenger  R'y  Co.  v.  Fitler,  60  Pa.  St.  124;  100  Am.  Dec. 
546,  and  note  551-557;  Briggs  v.  Penniman,  8  Cow.  387;  18  Am.  Deo.  454; 
Harmon  v.  Page,  62  Cal.  448;  Hatch  v.  Dana,  101  U.  S.  205. 

*  Reed  v.  Goldstein,  53  Cal.  296. 
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property  not  subject  to  execution.^  It  may  be  that  the 
objects  sought  by  a  creditor's  bill  cannot  be  secured 
without  restraining  the  defendants  from  making  trans- 
fers, or  injuring  the  property,  or  from  doing  some  other 
act  tending  to  render  the  final  decree  ineffective.  What- 
ever may  be  requisite  to  prevent  the  plaintiff's  suit  from 
proving  abortive  will  generally  be  done,  provided  it  is 
not  beyond  the  relief  which  equity  is  competent  to 
extend.  Very  frequently  the  property  sought  to  be 
reached  by  the  bill  is  taken  into  the  possession  of  the 
court,  and  a  receiver  appointed  for  its  protection  and 
management.^  Usually  there  is  great  danger  that  the 
property  sought  to  be  reached  by  the  bill  will  be  trans- 
ferred by  the  defendant  to  some  third  person,  or  will, 
by  some  other  means,  be  placed  in  a  situation  where  it 
will  be  either  difficult  or  impossible  to  make  it  answer- 
able to  the  decree  which  may  ultimately  be  entered  in 
the  case.  Hence  it  is  usual,  at  or  very  soon  after  the 
filing  of  the  bill,  to  obtain  an  injunction  to  prevent  the 
defendant  from  making  any  disposition  of  his  property 
which  would  tend  to  make  the  suit  ineffectual.^  While 
the  necessity  of  an  injunction  against  a  transfer  of  the 
defendant's  property  may  be  more  frequent  and  obvious 
than  any  other,  yet  this  is  by  no  means  the  only  occa- 
sion for  the  use  of  this  preventive  relief  in  connection 

'  Beam  v.  Benaett,  51  Mioh.  148. 

2  Fuller  V.  Taylor,  8  N.  J.  Eq.  301 ;  Crippen  v.  Hudson,  13  N.  Y.  161;  Payne 
V.  Sheldon,  63  Barb.  169;  Pacific  Bank  v.  Robinson,  57  Cal.  520;  40  Am.  Rep. 
120;  Bloodgood  v.  Clark,  4  Paige,  574;  Curling  v.  Marquis  of  Townsend,  19 
Ves.  28;  Lent  v.  McQueen,  15  How.  Pr.  313;  5  Wait's  Pr.  642-643;  Fuller  v. 
Taylor,  2  Halat.  Ch.  301;  Osboru  v.  Heyer,  2  Paige,  342;  Fitzhugh  v.  Evering- 
hara,  S  Paige,  29;  Bank  v.  Schermerhorn,  Clarke  Ch.  214.  The  appointment, 
title,  powers,  and  duties  of  receivers  appointed  in  proceedings  instituted  by 
judgment  creditors  are  adequately  discussed  in  chapter  12,  sections  399-471,  of 
High  on  Receivers. 

^  Gaudier  v.  Pettit,  1  Paige,  168;  Bloodgood  v.  Clark,  4  Paige,  574;  Austin 
V.  Figueira,  7  Paige,  56;  5  Wait's  Pr.  652;  1  Barb.  Ch.  659. 
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with  creditors*  suits.  Whatever  may  be  the  wrong 
threatened,  if  it  be  of  such  a  character  that  its  perpetra- 
tion will  render  the  suit  wholly  or  partly  ineffectual,  as 
in  case  of  the  removal  or  destruction  of  the  property, 
an  injunction  will  issue.^  If  a  fraudulent  obstruction 
has  been  interposed  to  hinder  or  delay  the  plaintiff  at 
law,  he  sometimes  does  not  ask  equity  to  do  anything 
beyond  removing  such  obstruction,  for  when  it  is  re- 
moved the  plaintiff  may  safely  proceed  at  law  under  his 
execution.  But  the  more  usual  practice,  both  in  pro- 
ceedings to  remove  fraudulent  obstructions  and  in  pro- 
ceedings to  reach  property  not  subject  to  execution  at 
law,  is  to  obtain  the  appointment  of  a  receiver,  and 
thereby  bring  the  property  within  the  custody  and 
control  of  the  court.^  If  the  property  consists  of  real 
estate,  the  defendants  are  required  to  execute  a  con- 
veyance to  the  receiver.  If  it  consists  of  personalty, 
the  title  vests  in  him  by  virtue  of  his  appointment. 
After  he  has  been  vested  with  the  title,  the  receiver 
collects,  manages,  and  disposes  of  the  property  as 
directed  by  the  orders  and  decrees  of  the  court;  and 
the  plaintiff,  when  entitled  thereto,  obtains  satisfaction 
out  of  the  funds  realized  by  the  receiver. 

§  425.    The  Property  Which,  by  a  Creditor's  Bill, 

or  by  a  bill  in  aid  of  execution,  may  be  reached  and 
forced  to  contribute  to  the  satisfaction  of  a  judgment, 
no  doubt  embraces  everything  which  can  be  the  sub- 
ject of  levy  and  sale  at  law.  The  difficulty  is  in  deter- 
mining" what  property,  not  subject  to  execution  at  law, 
may  be  made  liable  in  equity.     It  will  be  remembered 

'  Witmer's  Appeal,  45  Pa.  St.  455;  84  Am.  Dec.  505;  Fowler's  Appeal,  87 
Pa.  St.  449;  Tessier  v.  Wise,  3  Bland,  29;  New  v.  Baime,  10  Paige,  502. 

*  Crippen  v.  Hudson,  13  N.  Y.   161;  Payne  v.  Sheldon,  63  Barb.  169;  5 
Wait's  Pr.  651. 
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that  equitable  estates  were  not  subject  to  execution  at 
law.  Such  an  estate  may  be  reached  by  a  creditor's 
bill,  when  the  property  is  such  that  it  could  be  sub- 
jected to  execution  at  law,  if  the  debtor's  interest 
therein  were  legal  instead  of  equitable.^  Hence  by 
such  a  bill  the  complainant  may  obtain  the  benefit  of 
property  paid  for  by  the  debtor,  and  which  he  has 
■caused  to  be  conveyed  to  his  wife  or  some  other  per- 
son, either  as  a  gift,  or  to  hold  as  trustee  for  the 
debtor,^  or  of  improvements  placed  by  the  debtor  upon 
the  lands  of  his  wife  or  child,^  or  of  property  of  the 
wife  of  the  debtor  to  which  the  latter  is  entitled  by 
virtue  of  his  marital  rights.*  Property  may  sometimes 
be  so  limited  by  an  instrument  by  which  it  is  given  or 
devised  that  the  interest  of  the  beneficiary  can  neither 
be  reached  by  execution  nor  by  creditor's  bill.  This  is 
unquestionably  true  when  the  duration  of  the  benefi- 
ciary's enjoyment  is,  by  the  instrument  creating  the 
trust,  to  terminate  on  his  becoming  indebted,  or  a  bank- 
rupt, or  upon  an  attempt  to  subject  the  property  to 
execution.^  No  doubt  a  person  cannot  create  a  trust 
for  his  own  benefit,  and  impose  the  condition  that  such 

'  Myers  v.  Amey,  21  Md.  302j  Wright  v.  Henderson,  7  How.  (Miss.)  539; 
Hopkins  f.  Carey,  23  Miss.  54;  Bridgman  v.  McKissack,  15  Iowa,  260;  Mat- 
tocks V.  Humphreys,  17  Ohio,  336. 

2  OJenheimer  v.  Hanson,  4  McLean,  437;  State  v.  MoOann,  24  How.  498; 
Hopkins  v.  Carey,  23  Miss.  54;  Love  v.  Graham,  25  Ala.  187;  Smith  «.  Par- 
ker, 41  Me.  452;  Marshall  «.  Marshall,  2  Bush,  415;  Williams  v.  Michenor,  3 
Stockt.  Ch.  521;  Godbold  v.  Lambert,  8  Kich.  Eq.  155;  70  Am.  Deo.  192; 
Newell M.  Morgan,  2  Harr.  (Del.)  225;  Walcottw.  Almy,  6 McLean,  23;  Kuokerv. 
Ahell,  8  B.  Mon.  566;  48  Am.  Dec.  406;  Demaru  v.  Duskell,  3  Blackf.  115. 

'  Athey  v.  Knotts,  6  B.  Mon.  24;  Dietz  v.  Atwood,  19  111.  App.  96;  Kirby 
V.  Bruns,  45  Mo.  234;  100  Am.  Dec.  376. 

'Bennett  v.  Dillingham,  2  Dana,  436;  Athey  v.  Knotts,  6  B.Mon.  24.  But 
these  cases  show  that  equity  will  not  aid  a  creditor  to  obtain  satisfaction  out 
of  the  property  which  the  latter  is  entitled  to  from  his  wife,  until  a  sum  has 
been  settled  on  her  sufficient  for  her  support. 

<>  Ante,  §  189  a. 
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trust  or  its  proceeds  shall  not  be  subject  to  the  pay- 
ment of  his  debts.  But  a  person  may  create  a  trust, 
and  vest  property  in  trustees  who  are  to  pay  the  pro- 
ceeds of  the  trust  at  stated  periods  to  a  third  person, 
during  the  terra  of  his  life,  for  his  support.  In  such 
circumstances,  the  beneficiary  has,  in  a  majority  of  the 
states,  no  interest  which  can  be  reached  under  a  credi- 
tor's bill,  unless,  perhaps,  when  he  permits  the  amounts 
to  which  he  is  entitled  to  accumulate  and  remain  in 
the  hands  of  the  trustees,  and  it  appears  that  they  are 
not  necessary  for  his  support.^  Except  with  respect  to 
those  trusts  which  we  have  sought  to  describe  in  a 
previous  section,  and  which  are  so  limited  by  the  donor 
that  the  interest  of  the  donee  cannot  be  subjected  to  exe- 
cution, every  conceivable  equitable  interest  is  subject  to 
a  creditor's  bill,  whether  such  interest  is  declared  in 
some  instrument  or  otherwise  avowed  by  the  parties,^ 
or  is  secret  and  undeclared,  and  results  from  transfers 
or  encumbrances  absolute 'in  form,  but  intended  to 
hinder  or  defraud  creditors.^     In  Massachusetts,  it  was 

1  Ante,  §  189  a;  Lippinoott  v.  Evens,  35  N.  J.  Eq.  553;  Staub  v.  Williams, 
5  Lea,  458;  Cruger  v.  Coleman,  75  Ga.  695;  Russell  v.  Milton,  133  Mass.  183; 
Arzbacherj).  Mayer,  53  Wis.  380;  Campbell ».  IFoster,  35  N.  Y.  361;  Stewart 
V.  McMartin,  5  Barb.  538;  Locke  v.  Mabbett,  2  Keyes,  457;  3  Abb.  Ct.  App. 
68;  Brankall  v.  Ferris,  14  N.  Y.  41;  Gafif  v.  Bennett,  31  N.  Y.  9;  Wetmore  v. 
Truslow,  51  N.  Y.  338;  Frazier  v.  B^rnum,  19  N.  J.  Eq.  316;  97  Am.  Dec. 
6^6;  Scott  V.  Nevius,  6  Duer,  672;  Olute  v.  Bool,  8  Paige,  83;  Rider  v.  Mason, 
4  Sand.  Ch.  351;  Degraw  v.  Clason,  11  Paige,  136;  Genet  v.  Foster,  18  How. 
Pr.  50;  Hann  v.  Van  Voorhis,  15  Abb.  Pr.,  N.  S.,  79;  Nichols  v.  Eaton,  3  Cent. 
L.  J.  38;  Fisher  v.  Taylor,  3  Rand.  33;  Shaukland's  Appeal,  44  Pa.  St.  113; 
Leavitt  v.  Beirne,  21  Conn.  1.  But  see  Mcllvaine  v.  Smith,  42  Mo.  45;  97 
Am.  Dec.  295. 

•'  Chardaroyne  v.  Galbrath,  81  Ala.  521;  Augusta  Sav.  Bank  v.  Crossman,  7 
Atl.  Rep.  396;  Jackson  v.  Von  Zedlitz,  136  Mass.  342;  Jones  v.  Ruse,  65  Ala. 
134;  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am.  Dec.  454;  Freedman's  Savings  & 
T.  Co.  „.  Earle,  110  U.  S.  710;  Spindle  v.  Shreve,  111  U.  S.  542;  Schultz  v. 
Blackford,  9  Lea,  431;  Hoagland  v.  WUson,  15  Neb.  320. 

=  Sayre  v.  Thompson,  18  Neb.  33;  Coon  v.  Harvey,  49  Mich.  2O85  Reeg  v. 
Bumham,  55  Mich.  39;  Arzbacher  v.  Mayer,  53  Wis.  390. 
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held  that  a  creditor's  bill  could  not  be  maintained  to 
compel  a  trustee,  when  the  death  of  the  equitable  ten- 
ant for  life  should  occur,  to  satisfy  plaintiff"s  judgment 
out  of  the  share  of  such  fund  to  which  the  debtor 
would  then  become  entitled  as  devisee  of  an  equitable 
remainder  in  such  fund.  The  dismissal  of  the  bill  was 
placed  upon  the  ground  that  it  would  be  improper  to 
make  an  order,  "  to  take  eflFect  at  a  future  and  uncer- 
tain time,  for  the  transfer  to  the  creditor  of  the  prop- 
erty of  his  debtor,  without  ascertaining  its  value  by 
judicial  sale  or  appraisal."  ^ 

A  creditor's  bill  .will  not  lie  to  compel  a  judgment 
debtor  to  so  exercise  a  power  or  discretion  vested  in 
him  as  to  promote  their  interest.  A  devise  of  property 
was  made  to  E.  B.,  with  direction  to  convey  such  prop- 
erty to  R.  B.,  or  such  person  as  he  should,  during  his 
lifetime,  request.  It  was  insisted  that  R.  B.  should, 
in  favor  o#  the  creditors,  either  be  treated  as  the  owner 
of  the  property,  or  compelled  to  exercise  his  power  of 
appointment  in  favor  of  himself,  and  thus  subject  the 
property  to  the  payment  of  his  creditors.  But  the 
court  held  that  "  no  title  or  interest  in  the  thing  vests 
in.  the  donor  of  the  power  until  he  exercises  the  power. 
It  is  virtually  an  offer  to  him  of  the  estate  or  fund,  that 
he  may  receive  or  reject  at  will,  and  like  any  other 
offer  to  donate  property  to  a  person,  no  title  can  vest 
until  he  accepts  the  offer;  nor  can  a  court  of  equitj'' 
compel  him  to  accept  the  property  or  fund  against  his 
will,  even  for  the  benefit  of  creditors.  If  it  should,  it 
would  be  to  convert  the  property  of  the  person  offering 
to  make  the  donation  to  the  payment  of  the  debts  of 
qjigther  persoij.     Until  accepted,  the  person  to  whom 

1  Bartholomew  v.  Weld,  127  Mass.  210. 
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the  offer  is  made  has  not,  nor  can  he  have,  the  slightest 
interest  or  title  in  the  property."^  But  it  seems  that 
if  the  donor  of  the  power  attempts  to  execute  it  in  favor 
of  a  volunteer,  "the  court  will  seize  the  fund  and  apply 
it  to  the  satisfaction  of  the  debts  of  the  donor  of  the 
power." ^  An  estate  by  sufferance,  or  a  mere  permissive 
occupancy,*  or  a  bare  possibility,*  cannot  be  reached  by 
a  creditor's  bill.  It  still  remains  doubtful,  where  there 
has  been  no  legislation  upon  the  subject,  whether  in 
the  absence  of  fraud,  or  any  other  well-known  ground 
for  supporting  the  exercise  of  its  jurisdiction,  equity 
will  assist  a  creditor  to  reach  those  assets  of  his  debtor 
which,  under  no  circumstances,  could  have  been  subject 
to  execution  at  law.  This  question  has  been  most  de- 
bated with  reference  to  stocks  and  other  choses  in  action, 
Notwithstanding  a  contrary  opinion  expressed  by  some 
very  eminent  American  jurists,  we  judge  that  the 
weight  of  the  authorities  is  in  support  of  the  view  that 
equity  has  no  power,  in  ordinary  cases,  to  compel  the 
appropriation  of  choses  in  action  to  the  payment  of  their 
owners'  debts,  unless  they  have  first,  by  statute,  been 
declared  subject  to  execution.^  But  where  a  seques- 
tration of  the  property  of  a  defendant  is  being  made,  a 
person  who  admits  owing  him  a  sum  certain  may  be 
compelled  to  make  payment  thereof  to  the   seque's- 

1  Oilman  v.  Bell,  99  111.  144;  Holmes  v.  Coghill,  7  Ves.  499. 

2  Barnton  v.  Ward,  2  Atk.  172. 

'  Waggoner  v.  Speck,  3  Ohio,  293;  Gentry  v.  Harper,  2  Jones  Eq.  177. 

*  Smith  V.  Kearney,  2  Barb.  Ch.  533. 

*  Greene  v.  Keene,  14  R.  I.  388;  51  Am.  Rep.  400;  Dundas  v.  Duteus,  1 
Ves.  Jr.  196;  Nantes  v.  Carrock,  9  Ves.  188;  Francis  v.  Wigzell,  1  Madd.  264;  ^ 
Rider  v.  Kidder,  10  Vea.  368;  McCarty  v.  Goold,  1  Ball  &  B.  389;  Grogan  i>. 
Cooke,  2  Ball  &  B.  233;  Watkins  v.  Dorsett,  1  Bland,  533;  Stewart  v.  English, 

6  Ind.  176;  Shaw  v.  Aveline,  5  Ind.  380;  People  v.  Stanley,  6  Ind.  410;  Keight- 
ley  V.  Walls,  27  Ind.  284;  Williams  v.  Reynolds,  7  Ind.  622;  McFerrau  v. 
Jones,  2  Litt.  219;  Donovan  v.  Finn,  Hopk.  Ch.  59;  14  Am.  Dec.  531. 
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trators.^  It  has  also  been  insisted  that,  where  there  is 
no  other  method  of  obtaining  satisfaction,  equity  ouglit 
to  and  will  interpose  for  the  purpose  of  compelling 
satisfaction  to  be  made  out  of  the  defendant's  choses 
in  action.^ 

In  many  of  the  states,  statutes  have  been  enacted 
in  harmony  with  this  view.^  What  stocks,  choses  in 
action,  franchises,  and  other  property  which  was  not 
subject  to  execution  at  common  law,  can  now  in  the 
absence  of  any  statute  on  the  subject  be  reached  by  a 
creditor's  bill,  must  still  be  regarded  as  unsettled.  By 
such  bills,  creditoxs  have,  in  several  instances,  suc- 
ceeded in  obtaining  satisfaction  out  of  the  interest  of 
an  heir  or  distributee  while  still  in  the  hands  of  an 
executor  or  administrator;*  out  of  a  right  of  dower 
before  the  assignment  and  segregation  thereof;^  out  of 

'  Francklyn  v.  Colhoun,  3  Swanst.  276;  Pelham  v.  Newcastle,  3  Swanst. 
290;  Eeighler  v.  Nicholson,  4  Md.  Ch.  87;  Wilson  v.  Metcalf,  1  Bear.  263; 
Keighler  v.  Ward,  8  Md.  254;  Johnson  v.  Chippindall,  2  Sim.  55;  Wliite  v. 
Geraerdt,  1  Edw.  Ch.  340. 

2  Caillaud  v.  Estwick,  1  Aust.  Jur.  381;  Pendleton  v.  Perkins,  49  Mo.  565;  • 
Powell  V.  Howell,  63  N.  C.  283;  Edmeston  v.  Lyde,  1  Paige,  637;  19  Am.  Dec. 
454;  Bayard  v.  Hoffman,  4  Johns.  Ch.  450;  Taylor  v.  Jones,  2  Atk.  600;  King 
■V.  Dupiue,  2  Atk.  600,  note;  Stinson  v.  Williams,  37  Ga.  170;  Rogers  v.  Joues, 
1  Neb.  417;  Drake  v.  Rice,  130  Mass.  410.  A  debtor  may  be  compelled  to 
assign  to  a  receiver,  in  a  creditor's  suit,  a,  policy  of  insurance  on  the  debtor's 
life.  Burton  v.  Fainsholt,  86  N.  C.  260;  Anthracite  Ins.  Co.  v.  Sears,  109 
Mass.  383. 

*  Davis  V.  Sharron,  15  B.  Mon.  64;  Estill  v.  Rodea,  1  B.  Mon.  314;  Patterson 
V.  Campbell,  9  Ala.  933;  Wright  v.  Petrie,  1  Smedes  &  M.  Ch.  282;  Crozier  v. 
Young,  3  T.  B.  Mon.  158;  Fuller  v.  Taylor,  2  Halst.  Ch.  301;  Fantum  v.  Green, 
21  N.  J.  Eq.  364;  Long  v.  Page,  10  Humph.  541;  Hitt  v.  Ormsbee,  14  111.  233; 
Bryana  v.  Taylor,  Wright,  245. 

*Moores«.  White,  3  Gratt.  139;  Ryan  v.  Jones,  15  111.  1;  Sayre  v.  Flour- 
noy,  3  Kelly,  541;  Farrar  v.  Haselden,  9  Rich.  Eq.  331;  Caldwell  v.  Mont- 
gomery, 8  Ga.  106;  Lang  v.  Brown,  21  Mich.  179;  56  Am.  Dec.  244.  But  in 
some  of  these  cases  the  action  of  the  court  was  sanctioned  by  statute.  Funds 
in  hands  of  an  executor  de  son  tort  may  be  reached.  Watts  v.  Gayle,  20  Ala. 
817. 

°  Stewart  v.  McMartin,  6  Barb.  438;  Tomkins  v.  Fonda,  4  Paige,  448. 
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moneys  collected  under  execution  and  still  in  the  hands 
of  the  sheriff;^  out  of  moneys  earned,  but  not  due;"-  and 
out  of  money  collected  under  an  invalid  assignment/  It 
has  also  been  determined  that  the  creditor  of  a  corpo- 
ration can  sustain  a  creditor's  bill  to  compel  the  stock- 
holders to  pay  to  him  delinquent  subscriptions  upon 
its  stock.*  At  the  instance  of  creditors  proceeding  in 
equity,  receivers  have  been  appointed  to  collect  the 
tolls  and  enjoy  the  franchises  of  corporations;^  and  in 
England  a  receiver  was  appointed  "of  the  office  of  mas- 
ter forester  of  a  royal  forest."*  Property  which  is 
exempt  from  execution  at  law  is  equally  exempt  from 
proceedings  in  creditors'  suits.'  There  are  certain  in- 
tangible rights  and  interests  susceptible  of  voluntary 
transfer,  but  from  their  intangible  character  not  capa- 
ble of  being  seized  and  sold  under  execution.  Instances 
of  these  are  the  rights  and  privileges  secured  to  inven- 
tors by  the  granting  to  them  of  letters  patent,  and  the 
right  to  membership  in  a  stock  board,  or  exchange,  or 
like  body.  It  is  now  quite  well  settled  that  all  these 
may  be  subjected  to  execution  through  the  instrumen- 
tality of  creditors'  bills.*     Contracts  to  pay  an  author 

1  Brenan  v.  Burke,  6  Rich.  Eq.  200. 

"  Thompson  v.  Nixon,  3  Edw.  457;  Browning  v.  Bettis,  8  Paige,  568. 

'  Blood  V.  Marouse,  38  Cal.  590;  99  Am.  Deo.  435. 

*  Henry  v.  V.  Si.  A.  R.  R.  Co.,  17  Ohio,  187;  Miera  v.  Z.  &  M.  T.  Co.,  11 
Ohio,  273;  13  Ohio,  197;  post,  §  426. 

"  Macon  &  W.  R.  R.  Co.  v.  Parker,  9  Ga.  377;  Miers  v.  Z.  &  M.  T.  Co.,  11 
Ohio,  273;  Covington  D.  Co.  a.  Shepherd,  21  How.  112;  Tripp  v.  C.  R.  W. 
Co.,  17  Jur.  887;  21  El.  &  E.  53.     See  Redfield  on  Railways,  c.  29,  sec.  22. 

"  Blanchard  v.  Cawthome,  4  Sim.  566 

'  Finnin  v.  Malloy,  1  Jones  &  S.  382;  Cooney  v.  Cooney,  65  Barb.  524;  Hud- 
son V.  Plets,  11  Paige,  180;  7  N.  Y.  Leg.  Obs.  120;  Andrews  o.  Rowan,  28 
How.  Pr.  126. 

«  Ayer  v.  Murray,  105  U.  S.  126;  Pacific  Bank  v.  Robinson,  57  Cal.  520;  40 
Am.  Rep.  120;  Gillett  v.  Bate,  86  N.  Y.  87;  10  Abb.  N.  C.  88;  Matthews  v. 
Green,  19  Fed.  Rep.  649. 
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royalties  on  works  to  be  thereafter  sold,^  and  the  right 
to  use  a  trade-mark^  in  connection  with  a  manufactur- 
ing business,  may  also  be  reached  by  a  creditor's  suit. 

§  436.  Equity  will  not  Interfere  while  a  Legal 
Remedy  Exists. — If  the  defendant  has  property  sub- 
ject to  levy  and  sale  at  law,  the  levy  and  sale  of 
which  have  not  been  obstructed  by  any  fraudulent 
transfer  or  lien,  or  by  concealment,  the  plaintiff  must 
take  out  his  execution  and  seek  its  satisfaction  by 
the  methods  provided  by  law.  It  is  always  a  suffi- 
cient answer  to  a  creditor's  bill,  that  the  defendant 
has  property  subject  to  execution,  and  of  sufficient 
value  to  satisfy  the  plaintiff's  demand.*  As  long  as 
the  plaintiff  has  a  sufficient  remedy  at  law,  equity  will 
not  interfere  for  his  relief.  In  such  a  case  he  needs  no 
relief,  and  must  be  content  to  pursue  his  rights  in  the 
methods  prescribed  by  law.*     Hence  while  a  creditor's 

1  Lord  V.  Harte,  118  Mass.  271. 

'  Warren  v.  Warren  Thread  Co.,  134  Masa.  247. 

s  Storm  ».  Badger,  8  Paige,  130;  Caniday  v.  Nuttall,  2  Ired.  Eq.  265;  Wil- 
son V.  Dale,  5  Ind.  163;  Clark  v.  Strong,  16  Ohio,  317;  Second  Ward  Bankv. 
Upmann,  12  Wis.  499;  Starr  v.  Rathbone,  1  Barb.  70;  Congdon  v.  Lee,  3  Edw. 
Ch.  304;  Parker  v.  Moore,  3  Edw.  Ch.  234;  Marr  v.  Southwick,  2  Port.  351. 

*  Mill  River  F.  A.  v.  Claffin,  9  Allen,  101;  Field  o.  Barlow,  6  Blackf.  97; 
Scott  V.  Ware,  64  Am.  Rep.  174;  Sweezy  v.  Jones,  6.1  Iowa,  272;  Williams  v. 
Sexton,  19  Wis.  42;  Lupton  v.  Lupton,  3  Cal.  120;  Tyler  v.  Peatt,  30  Mich. 
63;  Wilson  v.  Forsyth,  24  Barb.  105;  Weathertord  v.  Myers,  2  Duvall,  91; 
Jordan  v.  Stephenson,  17  Iowa,  514;  Coleman  v.  Rives,  24  Miss.  634;  Lawsoii 
■v.  Grabbs,  44  Ga.  466;  Pease  v.  Scranton,  llGa.  33.  But  "the  right  to  im- 
peach a  fraudulent  transfer  is  not  affected  by  the  fact  that  the  debtor  may  have 
other  property.  The  creditor  has  the  choice  of  the  part  upon  which  he  will 
levy,  and  the  debtor  cannot  take  away  the  election."  Bump  on  Fraudulent 
Conveyances,  519,  citing  Vasser  v.  Henderson,  40  Miss.  519;  90  Am.  Dec. 
351;  Wadsworth  ».  Havens,  3  Wend.  411;  Wadsworth  v.  W^illiams,  100  Mass. 
126;  Gaylord  v.  Coruch,  5  Day,  223;  Bottsford  v.  Beers,  11  Conn.  369.  We 
doubt  the  correctness  of  the  rule  as  stated  by  Mr.  Bump,  and  believe  that  a 
court  of  equity  ought  not  to  interfere  with  a  transfer  while  the  grantor  has  ample 
property  with  which  to  satisfy  the  complainant.  Dunham  v.  Cox,  2  Stookt. 
Ch.  437;  Harris  v.  Taylor,  15  Cal.  348. 
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bill  can,  under  the  old  system  of  practice,  be  main- 
tained for  the  purpose  of  discovering  assets,  the  rule  is 
said  to  be  otherwise  where,  by  statutes  authorizing  the 
summoning  and  examining  the  defendant  as  a  witness 
at  law,  a  bill  for  such  discovery  is  rendered  unneces- 
sary.' If  the  property  which  the  complainant  seeks 
to  subject  to  the  payment  of  his  debt  is  subject  to 
attachment  or  garnishment,  he  must  pursue  that  rem- 
edy.' And  generally,  if  there  is  an  adequate  remedy 
in  any  other  tribunal,  it  must  be  sought  there.  A 
creditor's  suit  was  brought  against  an  administrator  of 
an  insolvent  estate  and  others,  alleging  that. he  and 
they  had  so  obtained  the  title  to  certain  real  property 
as  to  raise  a  constructive  trust  in  favor  of  the  estate, 
and  praying  that  he  and  they  be  required  to  convey 
such  property  to  the  estate.  It  was  held  that  the  par- 
ties had  certain  remedies  in  the  probate  court, — to  wit, 
they  might  obtain  the  removal  of  the  administrator 
and  the  appointment  of  another  in  his  place,  who  could 
be  compelled  to  bring  an  appropriate  action  for  the  re- 
covery of  the  property,  or  they  might  cause  certain 
proceedings  to  be  taken  in  the  probate  court,  for  the 
discovery  of  assets  of  the  deceased  debtor, — and  that, 
not  having  employed  any  of  these  remedies,  they  were 
not  entitled  to  proceed  by  creditor's  bill.^  But  there 
are  cases  in  which  the  existence  of  a  legal  remedy  does 
not  preclude  the  complainant  from  seeking  an  equita- 
ble one.  These  are  cases  in  which  the  legal  remedy  is 
not  complete  and  adequate,  or  in  which  the  suit  may 

'  Hall  V.  Joiner,  1  South  C.  186.     See  5  Wait'a  Pr.  640,  641. 

^  Schlesinger  v.  Sherman,  127  Mass.  206;  Stephens  v.  Whitehead,  75  Ga. 
294!  Weaver  v.  Cressraau,  21  Neh.  675;  Moffatt  v.  Tuttle,  35  Minn.  301; 
Weakley  v.  Cockrill,  6  Lea,  270;  Godding  v.  Pierce,  13  R.  I.  532. 

'  Mesmer  v.  Jenkins,  61  Cal.  151. 
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properly  proceed  in  equity  because  based  upon  fraud  or 
some  other  ground  of  equitable  cognizance.  Thus  a 
transfer  made  to  defraud  creditors  may  doubtless  be 
treated  as  void,  and  the  judgment  creditor  whom  it 
was  designed  to  defraud  may  levy  upon  and  sell  the 
property  as  that  of  the  fraudulent  vendor.  But  he 
cannot  know  in  advance  whether  he  will  be  able  to 
establish  the  supposed  fraud,  and  after  proceeding 
to  sell,  he  must  still  incur  the  risk  of  another  suit  to 
establish  the  fraud  and  recover  the  property.  Further- 
more, until  the  fraudulent  transfer  is  assailed  and  over- 
thrown, he  cannot  expect  that  strangers  to  the  action 
will  purchase  the  property,  unless  at  a  greatly  depre- 
ciated price.  He  is  therefore  entitled  to  proceed,  in 
the  first  instance,  by  creditor's  bill  to  establish  the 
fraudulent  character  of  the  transfer  and  compel  a 
sale  of  the  property,  and  his  right  so  to  proceed  is  sus- 
tained by  both  grounds,  viz.,  the  inadequacy  of  the 
remedy  at  law  and  the  fact  that  he  seek^  relief  on  the 
ground  of  fraud.^ 

§  427.  What  Demands  will  Support  Creditors' 
Suits.  —  Equity  does  not  ordinarily  interfere  in  behalf 
of  a  person  who,  though  he  claims  to  be  a  creditor, 
has  not  established  the  'amount  and  validity  of  his 
claim  by  a  judgment  at  law.^     The  exceptions  to  this 

'  Multnomah  Street  R'y  Co.  v.  Harris,  13  Or.  198;  Towle  v.  lamorin,  61 
N.  H.  605;  Mann  v.  Appel,  31  Fed.  Rep.  378;  Vickaburgh  v.  M.  R.  Co.,  64 
Mias.  108;  Powers  v.  Raymond,  137  Masa.  483;  Rliead  v.  Hounson,  46  Mich. 
243;  Shephard  v.  Iverson,  12  Ala.  97.  Contra,  Field  v.  Jones,  10  Ga.  229; 
Latham  v.  Barlow,  6  Blackf.  97;  Mill  River  F.  A.  v.  Claflin,  9  Allen,  101; 
Besaman  v.  Cronan,  65  Ga.  559;  Taylor  w..  Johnaon,  113  Irid.  164. 

'■<  Smith  V.  Railroad  Company,  99  U.  S.  398;  Dahlman  v.  Jacobs,  15  Fed. 
Rep.  863;  Weil  v.  Raymond,  142  Masa.  206;  Shufeldt  v.  Boehm,  96  111.  560; 
Thompson  v.  Caton,  13  Pao.  Rep.  185;  Masaey  v.  Gorton,  12  Minn.  145;  90 
Am.  Dec.  287,  and  note;  Hall  v.  Joiner,  1  South.  186;  Meoh.  &  T.  B.  v.  Dakin, 
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rule,  unless  created  by  statute,  are  very  rare,  and  are 
confined  to  cases  where  the  claim  of  the  complain- 
ant is  one  of  which  equity  has  exclusive  cognizance, 
or  where  he  has  some  lien  upon  the  property  or  fund, 
or  the  circumstances  are  such  that  no  judgment  can 
be  procured  at  law.^  Thus,  in  some  of  the  states, 
a  creditor's  bill  may  be  sustained  against  a  non-resi- 
dent, on  the  ground  that  otherwise  the  plaintiff  would 
be  entirely  without  means  of  redress.^  In  Alabama, 
Maryland,  Massachusetts,  Tennessee,  Virginia,  and 
West  Virginia,  statutes  have  been  enacted  allowing 
creditors,  before  judgment,  to  maintain  actions  to  set 
aside  conveyances  made  in  fraud  of  their  rights.^  In 
the  absence  of  statutes  prescribing  a  different  rule,  it  is 

28  How.  Pr.  502;  Young  v.  Frier,  i  Stookt.  Ch.  465;  Barrow  v.  Bailey,  5  Fla. 
9;  Berryman  v.  Sullivan,  13  Smedes  &  M.  65;  Newman  v.  Willetts,  52  111.  93; 
Shirley  v.  Shields,  8  Blackf.  273;  Gorton  v.  Massey,  12  Minn.  145;  Skeele  v. 
Stanwood,  33  Me.  307;  Kelso  v.  Blackburn.  3  Leigh,  299;  Rambaunt  v.  May- 
field,  1  Hawks,  85;  Neusbaum  v.  Keim,  1  Hilt.  520;  WiUiams  v.  Brown,  4 
Johns.  682;  Greenway  v.  Thomas,  14  111.  271;  Turner  v.  Adams,  40  Mo.  95; 
Screven  v.  Bostiok,  2  McCord  Ch.  410;  16  Am.  Dec.  664;  Cubbedge  v.  Adams, 
42  Ga.  124;  Clark  v.  Banner,  1  Dev.  &  B.  Eq.  608;  Peyton  v.  Lamar,  42  Ga. 
131;  Robinson  v.  West,  14  B.  Mon.  3;  Beardsley  v.  Foster,  36  N.  Y.  561; 
Dewey  v.  Eokert,  62  111.  218;  Mugge  v.  Ewing,  54  III.  236;  Sanders  v.  Watson, 
14  Ala.  198. 

1  Merchants'  Nat.  Bank  d.- Paine,  13  R.  I.  592;  Scott  v.  McMillen,  1  Litt. 
302;  13  Am.  Dec.  239. 

2  Kiulock  V.  Meyer,  1  Spear  Eq.  427;  Peay  v.  Morrison,  10  Gratt.  149;  Curd 
V.  Letcher,  3  J.  J.  Marsh.  443;  Scott  v.  McMillen,  1  Litt.  302;  13  Am.  Dec. 
239;  Farrar  v.  HaselJen,  9  Rich.  Eq.  331 ;  Pope  v.  Solomon,  36  Ga.  541 ;  Moores 
V.  White,  3  Gratt.  139;  Pendleton  v.  Perkins,  49  Mo.  565;  Comstock  v.  Ray- 
ford,  1  Smedes  &  M.  423;  40  Am.  Dec.  102;  corUra:  Reese  v.  Bradford,  13  Ala. 
837;  Smith  v.  Moore,  35  Ala.  76;  Quart  v.  Abbett,  102  Ind.  233;  52  Am.  Esp. 
662;  Merchants'  Bank  v.  Paine,  13  R.  I.  592;  Ginn  v.  Brown,  14  R.  I.  524. 

"  Reynolds  v.  Welch,  47  Ala.  200;  Cromptou  v.  Anthony,  13  Allen,  33; 
Maryland  Code,  art.  16,  sec.  35;  Virginia  Code,  chap.  179,  sec.  2;  Barry  v. 
Abbot,  100  Mass.  396;  Sanger  v.  Bancroft,  12  Gray,  365;  West  Virginia  Code, 
c.  133;  Jones  v.  Massey,  79  Ala.  370;  Silloway  v.  C.  I.  Co.,  8  Gray,  199; 
Moody  w.  Gay,  15  Gray,  457;  August  v.  Seeskiad,  6  Coldw.  166;  Greene  v. 
Starues,  1  Heisk.  582.  For  rule  in  England,  see  Reese  River  M.  Co.  v.  Atwell, 
L.  E.  7  Eq.  347. 
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probable  that  a  creditor's  bill  may  be  sustained  upon 
any  domestic  judgment  or  decree*  upon  which  an  exe- 
cution may  issue.  It  is  no  valid  objection  to  a  credi- 
tor's suit  that  his  judgment  or  execution  is  irregular, 
for  chancery  will  not  undertake  to  decide  upon  the  reg- 
ularity x)f  either.^  It  may,  however,  occasionally  de- 
lay its  proceedings  to  permit  the  question  of  regularity 
or  irregularity  to  be  settled  by  appropriate  motions  or 
other  proceedings  at  law,  and  it  will  not  aid  a  judg- 
ment shown  to  be  void  for  want  of  jurisdiction  over  the 
defendant.*  In  New  York,  a  creditor's  bill  must  be 
based  upon  a  claim  for  not  less  than  one  hundred  dol- 
lars.* But  it  is  sufficient  if  the  judgment  sued  upon, 
together  with  the  costs,  amounts  to  that  sum;®  or  if 
two  or  more  plaintiffs  joining  in  one  action,  together 
hold  judgments  which,  in  the  aggregate,  amount  to  one 
hundred  dollars.^  A  judgment  entered  in  a  justice's 
court  will  enable  the  plaintiff  to  maintain  a  creditor's 
biJl.^  Almost  innumerable  dicta,  and  some  decisions, 
may  be  found  asserting  that  a  creditor  cannot  success- 
fully invoke  the  aid  of  equity,  unless  he  has  a  lien  upon 
the  property  which  he  seeks  to  have  made  to  contrib- 

'  Weightman  f.  Hatch,  17  III.  281;  Speiglerayer  v.  Crawford,  6  Paige,  254; 
Pariiswortli  v.  Straater,  12  111.  482;  Shainwald  v.  Lewis,  7  Saw.  148. 

■'  Newman  v.  Willetts,  60  111.  519;  Sandford  v.  Sinclair,  8  Paige,  373;  Wil- 
liams V.  Hogeboom,  8  Paige,  469;  Piatt  v.  Cadwell,  9  Paige,  386;  Bradford  ». 
Read,  2  Sand.  Ch.  163;  Ryder  v.  Mason,  4  Sand.  Ch.  351;  Henry  v.  V.  &  A. 
R.  R.  Co.,  17  Ohio,  187;  Hone  v.  Woolsey,  2  Edw.  Ch.  289;  Williams  v.  Hub- 
bard, 3  Edw.  Ch.  446. 

'  Anderson  v.  Hawke,  115  111.  33. 

*  Newell  V.  Burbank,  4  Edw.  Ch.  536;  Shepard  v.  Walker,  7  How.  Pr.  46; 
Thomas  «.  McEwen,  11  Paige,  131. 

^  Van  Tyne  v.  Bunce,  1  Edw.  Ch.  583;  Spear  v.  Given,  9  Paige,  362. 

"  Dix  V.  Briggs,  9  Paige,  595;  Sizer  v.  Miller,  9  Paige,  605. 

'  Steere  v.  Hoagland,  39  III.  264;  Ballentine  v.  Beall,  3  Scam.  203;  Harlan 
V.  Barnes,  5  Dana,  219;  Newdigate  v.  Lee,  9  Dana,  17;  Bailey  v.  Burton,  8 
Wend.  339.  But  in  New  York,  such  judgment  should  first  be  docketed  so  as 
to  constitute  a  lieu  against  real  estate.     Dix  v.  Briggs,  9  Paige,  595. 
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ute  to  the  satisfaction  of  his  demand.  If  these  dicta 
are  sound,  it  must  follow  that  no  judgment  can  support 
a  creditor's  bill,  unless  it  is  such  as  creates  a  lien  upon 
the  property.  But  we  judge  the  true  rule  to  be,  that 
the  creditor  must  pursue  his  legal  remedy  as  far  as  it 
is  susceptible  of  being  pursued;  that  he  should,  where 
he  can  do  so,  obtain  a  lien  through  the  rendition  or 
docketing  of  his  judgment;^  but  that  where  the  judg- 
ment is  incapable  of  creating  a  lien,  it  may,  notwith- 
standing, support  either  a  creditor's  bill,  or  a  bill  to 
remove  obstructions  fraudulently  interposed  to  impede 
the  execution  of  such  judgment.^  In  Mississippi  a 
lien  is  essential,  and  if  the  time  in  which  a  judgment 
operates  as  a  lien  has  expired,  the  judgment  creditor 
cannot  sustain  a  creditor's  suit  thereon.*  A  creditor  is 
not  entitled  to  the  aid  of  equity  when  his  judgment  has 
become  barred  by  the  statute  of  limitations.*  But  his 
right  to  relief  is  not  prejudiced  by  suing  out  an  alias 
writ,^  nor  by  bringing  an  action  at  law  on  his  judgment.* 
The  courts  are  very  evenly  divided  on  the  question 
whether  a  creditor's  suit  can  be  maintained  iri  a  state 
court  upon  a  judgment  entered  in  a  district  or  circuit 
court  of  the  United  States,  sitting  within  the  same  state. 
On  the  one  side,  it  is  claimed  that  such  judgments 
proceed  from  foreign  tribunals,  and  therefore  that  they 

'  Barnes  v.  Beighly,  9  Col.  475. 

"  Alniitt  V.  Leper,  48  Mo.  319;  Merry  v.  Fremon,  44  Mo.  518. 
'  Hall  V.  Green,  60  Miaa.  47;  Fleming  v.  Grafton,  54  Miss.  79;  Partee  v. 
Matthews,  58  Miss.  140. 

*  Fox  V.  Wallace,  31  Miss.  660. 

*  Thomas  v.  MoEwen,  11  Paige,  131;  Cuyler  v.  Moreland,  6  Paige,  273; 
Storm  V.  Badger,  8  Paige,  130;  Helm  v.  Hardin,  2  B.  Mon.  230. 

^  Bates  V.  Lyons,  7  Paige,  85;  Thomas  u.  "MoEwen,  11  Paige,  131.  These 
cases  maintain  the  same  rule  when  the  action  has  proceeded  to  judgment;  but 
this  extension  of  the  rule  is  obviously  inapplicable  in  those  states  where  a  judg- 
ment merges  the  judgment  on  which  it  is  based. 
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cannot  be  recognized;^  on  the  other  side,  it  is  argued, 
and  we  think  with  great  force  and  justness,  that  as  to 
federal  courts  they  are  not  "foreign"  tribunals  in  the 
extreme  sense  of  the  term;  and  as  their  judgments 
crpate  liens  on  real  estate,  and  may  be  enforced  by  exe- 
cution, that  the  state  courts  ought  not  to  refuse  to  aid 
such  enforcement.^  With  respect  to  judgments  ren- 
dered in  the  courts  of  other  states  than  that  in  which 
the  creditor  seeks  the  aid  of  chancery,  it  must  be  re- 
membered that  no  execution  can  issue  upon  such  judg- 
ments beyond  the  jurisdiction  in  which  they  are  en- 
tered, and  this  facts  seems  a  conclusive  answer  to  a 
suit  in  aid  of  execution,  but  commenced  outside  of 
such  jurisdiction.^  In  New  York  a  creditor's  bill  may 
be  sustained  on  a  judgment  of  another  state,  if  the 
defendant  does  not  reside  in  New  York,  and  has  no 
property  there  except  that  which,  he  has  fraudulently 
procured  to  be  conveyed  to  a  resident  of  the  state,  and 
wliich  is  sought  to  be  reached  by  the  bill.''  It  seems 
to  be  well  settled  that  the  obtaining  of  a  judgment  will 
be  excused  when  it  is  shown  to  be  impossible  on  ac- 
count of  the  death  of  the  debtor,  and  also  where  he  has 
absconded,  and  there  is  no  means  of  obtaining  such  a 
service  of  process  as  will  authorize  the  entry  of  a  judg- 
ment against  him,  and  no  assets  of  his  within  the 
jurisdiction  of  the  court  on  which  an  attachment  can  be 
levied.®     If  a  claim  against  a  deceased  person  has  been 

'  Steere  v.  Hoagland,  39  111.  264;  Tarbell  v.  Griggs,  3  Paige,  207;  33  Am. 
Deo.  790. 

2  Bullitt  V.  Taylor,  34  Miss.  708;  69  Am.  Deo.  412;  Brown  v.  Bates,  10  Ala. 
432. 

^  Famed  v.  Harris,  11  Sraedes  &  M.  366;  Diok  v.  Truly,  1  Smedes  &  M. 
Oh.  5J7. 

*  McCartney  v.  Bostwick,  32  N.  Y.  53;  Ocean  N.  B.  v.  Olcott,  46  N.  Y.  12. 

•'  Morohants'  Bank  <■.  Paine,  13  E.  I.  592;  Offutt  v.  King,  1  McAr.  312; 
Steero  v.  Hoagland,  39  111.   264;  O'Brien  v.   Coulter,  2  Blaokf.  421;  Peay  v. 
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presented,  and  by  the  law  of  the  state  constitutes  a  lien 
on  the  asset?  of  the  decedent,  it  may  be  the  basis  of  a 
creditor's  bill,  because  of  its  being  a  lien,  and  on  the 
further  ground  that  it  has  been  established,  and  the 
recovery  of  any  further  judgment  thereon  is  neither 
necessary  nor  possible.^  The  general  principle  under- 
lying creditors'  suits  is,  that  the  creditor  shall  proceed 
at  law  as  far  as  possible  toward  establishing  the  exist- 
ence of  his  claim,  and  of  obtaining  its  satisfaction  when 
established.  Hence  he  must  ordinarily  obtain  a  judg- 
ment, and  take  out  execution  thereon,  and  wait  till  it 
is  returned  nulla  bona,  or  must  show  that  his  taking 
out  such  writ  would  be  a  vain  act.  Though  an  attach- 
ment has  been  issued  and  levied,  and  a  lien  thereby 
created,  the  claim  on  which  it  is  based  is  not  estab- 
lished nor  rendered  certain  by  judgment,  and  the  final 
fesult  of  the  litigation  may  show  that  the  claim  was 
partly  or  wholly  unfounded.  Any  proceeding  in  the 
nature  of  a  creditor's  suit,  prior  to  judgment  in  the  at- 
tachment case,  appears  to  be  premature,  and  equity 
may  'well  decline  to  act  until  it  is  certainly  known  that 
some  action  is  required.  The  majority  of  the  cases 
upon  the  subject  at  the  present  time,  however,  is  op- 
posed to  what  we  deem  to  be  the  correct  rule  upon  this 
subject,  and  maintains  that  upon  the  consummation  of 
his  attachment  lien,  the  plaintiff  in  the  action  may  pro- 
ceed by  creditor's  bill  to  remove  any  fraudulent  transfers 
which  may  obstruct  proceedings  for  the  satisfaction  of 
his  judgment,  should  one  be  recovered;^  but  the  right 

Morrison,  10  Gratt.  149;  Pope  v.  Solomon,  36  Ga.  541;  Johnson  v.  Jones,  79 
Ind.  141;  Brittain  v.  Quiet,  1  Jones  Eq.  328;  62  Am.  Dee.  202. 

'  Hasten  v.  Castner,  31  N.  J.  Eq.  697;  Kennedy  v.  Cresswell,  101  U.  S.  641. 

^  Hahu  V.  Salmon,  20  Fed.  Rep.  801;  Scales  u.  Scott,  13  Cal.  76;  Joseph  w. 
McGiU,  52  Iowa,  128;  Smiths.  Muirhead,  34  N.  J.  Eq.  4;  Dawson  v.  Sims,  14 
Or.  531;  Evans  v.  Laughton,  69  Wis.  138;  Tappan  v.  Evans,  11  N.   H.   311; 
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to  maintain  a  creditor's  suit  terminates  when  the  at- 
tachment ceases  to  be  a  lien,  as  where  it  is  dissolved  by 
the  death  of  the  defendant.^  The  minority  of  the  au- 
thorities maintains,  and  we  think  with  the  better  rea- 
son, that  an  attachment  li^n  will  not  support  a  creditor's 
bill;  because,  until  judgment  is  entered,  it  cannot  be 
known  that  there  will  be  any  occasion  for  the  plaintiif 
either  to  reach  equitable  assets  or  remove  obstructions 
to  his  execution.^ 

§  428.  To  Maintain  a  Creditor's  Bill,  a  Return  of 
Nulla  Bona  must  have  been  Made. — When  a  judg- 
ment creditor  desires  to  bring  a  creditor's  bill  for  the 
purpose  of  reaching  assets  which  are  not  subject  to 
execution  at  law,  he  must  generally  take  out  execution 
upon  his  judgment,  place  it  in  the  sheriff's  hands,  and 
wait  till  that  officer  makes  a  return  thereon,  showing 
that  he  can  find  no  property  subject  thereto.     By  this 

Rinohey  v.  Striker,  28  N.  Y.  45;  84  Am.  Deo.  324;  Conroy  v.  Woods,  13  Cal. 
626;  73  Am.  Deo.  605;  Bickerstaff  v.  Doub,  19  Cal.  109;  79  Am.  Deo.  204; 
Robert  v.  Hodges,  16  N.  J.  Eq.  299;  Kimbro  v.  Clark,  17  Neb.  40;  Merriam  v. 
Sewell,  8  Gray,  31 B;  ICennard  «.  HoUenbsck,  17  Nob.  303;  Hoyneman  v.  Den- 
nenberg,  6  Cal.  376;  65  Am.  Dec.  519.  The  case  last  cited  is  approved  in 
Soottw.  Scales,  13  Cal.  78,  and  in  Conroy  u.  Woods  and  Bickerstaff  v.  Doub,  cited 
above;  but  is  in  ooniliot  with  MoMiun  v.  Wholan,  27  Cal.  316.  The  latter 
case  ignores  the  prior  cases  on  the  same  subject,  and  reaches  a  conclusion 
directly  antagonistic  to  theirs.  Thug  the  court  said:  "If  the  defendant  O'Con- 
nor had  a  lien  on  the  premises  by  reason  of  the  attachment,  that  lien  could 
not  be  rendered  effectual  for  the  purpose  of  impeaching  the  conveyance  to  the 
plaintiff  until  judgment  obtained  in  the  suit  of  Gleason  o.  Maume,  and  it  is 
possible  that  no  such  judgment  will  be  obtained.  If  the  defendant  O'Connor 
was,  at  the  commencement  of  this  action,  and  when  it  was  tried,  the  creditor 
of  Matthew  Maume,  he  was  simply  a  creditor  at  large  without  a  judgment, 
and  hence  was  not  in  a  position  to  maintain  an  action  by  his  answer  in  the 
nature  of  a  cross-bill  in  equity  to  set  aside  the  conveyance  made  to  the  plaintiff. " 

1  Phillips  V.  Ash,  63  Ala.  414. 

=  Brooks  V.  Stone,  19  How.  Pr.  395;  Weil  v.  Lankins,  3  Neb.  384;  Fennent 
V.  Battey,  18  Kan.  324;  Martin  v.  Michael,  23  Mo.  50;  66  Am.  Deo.  650;  Mel- 
ville v.  Brown,  16  N.  J.  L.  364;  Thurber  v.  Elauok,  50  N.  Y.  SO;  McMiun  v. 
WTielan,  27  Cal.  300. 
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means  he  completely  exhausts  his  legal  remedies,  and 
shows  that  they  are  unavailing.  Then,  and  not  be- 
fore, he  may  successfully  invoke  the  aid  of  equity  to 
reach  equitable  assets.^  But  cases  occasionally  arise  in 
which  no  execution  can  issue,  and  in  which  its  issuance 
must  either  be  waived,  or  the  judgment  creditor  must 
be  denied  all  means  of  redress.  This  happens  in  many 
of  the  states  when  the  judgment  debtor  has  died 
and  the  law  does  not  authorize  an  execution  to  issue 
against  his  executor  or  administrator.  In  these  states, 
a  creditor's  bill  to  reach  the  assets  of  the  deceased  can 
be  supported  without  taking  out  execution.^  In  Ten- 
nessee, a  creditor's  bill  will  be  allowed  to  reach  an 
equitable  interest  in  real  estate,  although  no  execution 
has  been  issued.  This  is  because  the  judgment  is,  in 
that  state,  a  lien  on  such  interest,  whether  execution 
has  been  taken  out  or  not.^  Where  a  return  of  nulla 
bona  is  required,  it  must  show  that  none  of  the  defend- 

'  Shea  V.  Dnlin,  2  McAr.  339;  Baxter  v.  Moses,  77  Me.  465;  52  Am.  Rap. 
783;  Meissuer  v.  Meiasner,  C8  Wis.  336;  Robinson  v.  Springfield  Co.,  21  Fla. 
?03;  Tayleri).  Bowker,  111  U.  S.  110;  Payne  t-.  Sheldon,  63  Barb.  1G9;  M  Her 
V.  Davidson,  3  Gilm.  518;  44  Am.  Dec.  715;  Chittenden  v.  Brewster,  2  Wall. 
191;  Griffin  v.  Netoher,  57  Mo.  270;  Ishmael  v.  Parker,  13  111.  324;  Scott  r. 
Wallace,  4  J.  J.  Marsh.  654;  Wooley  v.  Stone,  7  J.  J.  Marsh.  302;  Thnrmond 
V.  Reese,  3  Kelly,  449;  46  Am.  Deo.  440;  Dunlevy  v.  Tallmadge,  .32  N.  Y. 
457;  Scott  v.  McFarland,  34  Miss.  363;  Suydam  v.  N.  W.  Ins.  Co.,  51  Pa.  St. 
394;  Suodgrass  v.  Andrews,  30  Miss.  472;  64  Am.  Dec.  169;  McConnell  v. 
Dixon,  43  Cal.  99;  Jones  v.  Green,  1  Wall.  330;  McDermutb  v.  Strong,  4  Johns. 
Ch.  687;  Morgan  v.  Crabb,  3  Port.  470;  Newman  v.  Willetts,  52  111.  98;  Hea- 
cock  V.  Durand,  42  111.  230;  Manchester  v.  McK.ee,  4  Gilm.  511;  Willis  v. 
Moore,  Clarke's  Ch.  150;  Maynard  v.  Hosluns,  9'  Mich.  485;  Famed  v.  Harris, 
11  Smedes  &  M.  366;  Vasser  v.  Henderson,  40:  Miss.  519;  90  Am.  Dec.  351; 
Taylor  D.  Persee,  15  How.  Pr.  417;  Tappaaw.  Evans,  11  N.  H.  311;  Brown  w. 
Bank,  31  Miss.  454;  64  Am.  Dec.  169. 

2  Steere  v.  Hoaglaud,  39  111.  264;  Snodgrass  v.  Andrews,  30  Miss.  472;  Mc- 
Dowell V.  Cochran,  11  111.  31;  Bay«.  Cook,  31  111.  336;  O'Brien  v.  Coulter,  2 
Blackf.  421;  Merry  v.  Fremon,  44  Mo.  518;  Pharis  v.  Leachman,  20  Ala.  662. 

'  McNairy  v.  Eastland,  10  Yerg.  310;.  Montgomery  v.  McGee,  7  Humph.  234. 
Vol.  II.— 87 


§429  PROCEEDINGS  IN  EQUITY.  1378 

ants  has  any  property  subject  to  execution.^  If  the 
return  is,  in  fact,  made,  it  will  sustain  the  suit,  though 
not  filed.^  The  writ  need  not  be  kept  in  the  officer's 
hands  until  the  return  day.  He  may  return  it  at  any 
time,  on  becoming  satisfied  of  his  inability  to  find  any 
property  subject  to  it,  and  his  return,  when  made,  is  as 
•effective  as  though  he  had  taken  all  the  time  permitted 
by  law  before  making  it.^ 

§  439.    Whether  the  Insolvency  of  the  Defendant 
can  Excuse  Plaintiff  from  Taking  out  Execution 
and  Having  It  Returned  Unsatisfied. — Certainly  a 
very  great  number  of  the  decisions  speak  of  the  issu- 
ing of  execution  and  the  return  of  nulla  bona  thereon 
as  indispensable  to  the  maintenance  of  a  creditor's  bill 
to  obtain  satisfaction  out  of  the  equitable  assets  of  the 
defendant.     But  obviously,  the  reason  on  which  these 
decisions  rest  is,  that  the  complainant  ought  .not  to 
be  granted  relief  in  equity  while  he  has  an  adequate 
remedy  at  law,  and  that  the  issue  of  execution,  and 
its  return  wholly  or  partly  unsatisfied,  show  that  the  • 
legal  remedy  is  insufficient.     But  such  issue  and  re- 
turn are  simply  evidence  tending  to  establish  a  fact 
which  is  deemed  necessary  to  warrant  the  action  of 
equity.     Now,  if  the  existence  of  the  fact  is  estab- 
lished or  conceded,  ought  not  that  of  itself  to  warrant 
such  action?     Does  jurisdiction  rest  upon  the  fact,  or 
upon  the  mode  in  which  the  fact  is  made  manifest? 
Naturally  and  logically,  we  should  answer  these  ques- 
tions by  stating  that  it  is  the  fact  alone  which  is  indis- 

'  Voorheea  v.  Howard,  4  Keyes,  371;  4  Abb.  App.  503;  Child  v.  Brace,  4 
Paige,  309;  Howards.  Sheldon,  11  Paige,  558. 

2  Iselin  V.  Henlein,  16  Abb.  N.  C.  73;  aark  v.  Dakin;  2  Barb.  Ch.  36;. 
Ocean  N.  B.  v.  Oloott,  46  N.  Y.  12. 

"  Ward  V.  Whitfield,  64  Mias.  754. 
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pensable,  and  that  while  the  proof  of  the  fact  ordinarily 
assumes  a  particular  form,  yet  that  any  other  form  of 
proof,  equitably  satisfactory,  would  be  equally  admis- 
sible. And  we  believe  the  majority  of  the  decisions 
in  which  these  questions  have  been  necessarily  an- 
swered have  given  those  answers  which  we  deem 
natural  and  logical,  and  have  affirmed  that  if  a  defend- 
ant is  without  property  subject  to  execution,  the  plain- 
tiff need  not  pursue  the  useless  formality,  and  submit 
to  the  needless  and  dangerous  delay  involved  in  the 
issuing  and  returning  of  an  execution.^  But,  on  the 
other  hand,  it  must  be  admitted  that  many  courts  of 
great  respectability  have  been  unable  to  see  that  the 
most  palpable  and  irretrievable  insolvency  of  the  de- 
fendant warranted  the  introduction  of  any  exception 
to  the  general  rule,  that  the  plaintiff  ca.nnot  come  into 
equity  until  after  he  has  pursued  all  the  remedies 
accorded  him  at  law.^ 

§  480.  Whether  Execution  must  have  Issued  to 
Sustain  a  Bill  to  Remove  Fraudulent  Obstruction.  — 

At  law,  a  transfer  or  lien  made  for  the  purpose  of  hin- 
dering, delaying,  or  defrauding  creditors  is,  as  against 
the  persons  sought  to  be  defrauded,  utterly  void.  They 
may  levy  their  executions  on  such  property,  and  pro- 
ceed regardless  of  the  lien  or  transfer."  Thie  lieu  or 
transfer,  nevertheless,  in  fact  though  not  in  law,  forms 
a  serious  obstacle  to  the  creditors,  because  it  prevents 

'  Postlewait  v.  Howes,  3  Iowa,  365;  Turner  v.  Adams,  46  Mo.  95;  Harrison 
V.  Battle,  1  Dev.  Eq.  537;  Tabb  v.  Williams,  4  Jones  Eq.  352;  Sage  v.  Mem- 
phis R.  R.,  S.  C.  U.  S.,  March,  1888;  Heyneman  a.  Dannenberg,  6  Cal.  376; 
65  Am.  Deo.  519;  Walker  v.  Sedgwick,  8  Cal.  403;  Hager  v.  Schindler,  29 
Cal.  58. 

^  Orippen  v.  Hudson,  13  N.  Y.  162;  McElwaiu  v.  Willis,  9  Wend.  548; 
Mixon  V.  Dunklin,  48  Ala.  455;  Parish  v.  Lewis,  1  Freem.  Ch.  299. 

'  Ante,  g  136. 
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a  sale  of  the  property  at  its  market  value,  and  consti- 
tutes a  cloud  upon  the  purchaser's  title,  after  such  sale 
is  made.  Equity  will,  therefore,  interpose  to  remove 
such  an  obstacle,  so  that  the  creditor  may,  in  fact  as 
well  as  in  law,  be  able  to  proceed  without  detriment 
from  the  fraudulent  transfer  or  lien.  Nor  is  it  indis- 
pensable that,  before  calling  upon  equity,  he  should 
have  proceeded  so  far  in  the  pursuit  of  his  legal  reme- 
dies as  when  he  seeks  to  reach  assets  which  are  not 
subject  to  execution  at  law.  He  need  proceed  only  so 
far  as  to  entitle  him  to  a  lien  on  the  property.  If  the 
judgment  is  a  lien,  he  may  maintain  his  suit  without 
issuing  any  execution ;  and  if  it  is  not  a  lien,  then,  while 
he  must  have  the  writ  issued,  he  need  proceed  only  so 
far  as  to  levy  it,  for  by  such  levy  he  creates  a  lien.^ 
But  in  New  York,  and  perhaps  in  some  of  the  other 
states,  it  is  necessary  to  have  issued  an  execution  in 
all  cases;  and  courts  of  equity  will  not  set  aside  a 
fraudulent  transfer  unless  in  aid  of  an  execution  re- 
turned nulla  bona,  or  one  in  the  hands  of  the  sheriff, 
for  service.^  The  ground  upon  which  equity  originally 
interfered  to  remove  fraudulent  obstructions  was,  that 
the  creditor  had  obtained  an  interest  in  or  a  lien  upon 

'  Wadsworth  v.  Sehisselbauer,  32  Minn.  84;  Dodge  v.  Griswold,  8  N.  H. 
■  425;  Tappan  v.  Evans,  11  N.  H.  311;  Durham  v.  Cox,  10  N.  J.  Eq.  457;  Lovin 

V.  Pairo,  10  Iowa,  282;  77  Am.  Dec.  100;  Vaaser  v.  Henderson,  40  Miss.  519; 

90  Am.  Deo.  351;  Cornell  v.  Radway,  22  Wis.  260;  Shaw  v.  Dwight,  27  N.  Y. 

244;  84  Am.  Deo.  275;  Snodgrass  v.  Andrews,  30  Miss.  472;  64  Am.  Deo.  169; 

Dargan  v.  Waring,  11  Ala.   988;  Newman  v.   Willetts,  52  111.  98;  Payn.e  v. 

Shelden,  63  Barb.  169;  Armstrong  v.  Keifer,  39  Ind.  225;  Miller  v.  Davidson, 

3  Gilm.  518;  44  Am.  Deo.  715;  Weightman  v.  Hatch,  17  111.  281;  Clarksou  v. 

De  Peyster,  3  Paige,  320;  Vanderveer  v.  Sryker,  4  Halst.  Eq.  175;  Rhodes  v. 
'Cousins,  6  Rand.  188;  18  Am.  Dec.  715;  Parshall  v.  Tillou,  13  How.  Pr.  7; 

Heye  v.  BoUes,  33  How.  Pr.  236;  2  Daly,  231. 

2  Lichtenberg  v.  Herdtfelder,  33  Hun,  57;  Adsit  v.  Butler,  87  N.  Y.  585; 

Glacius  V.  Eogel,  88  N.  Y.  434;  MoOuUough  v.  Colby,  5  Bosw.  477;  North  A. 

F.  I.  Co.  V.  Graham,  5, Sand.  197;  Dana  v.  Haskill,  41  Me.  25. 
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the  property,  and  was  unable  to  have  the  full  advan- 
tage of  the  lien  or  interest  while  the  obstruction  was 
permitted  to  continue.^  Hence  the  creditor  was  re- 
quired to  at  least  perfect  his  lien  before  he  called  for 
aid  to  remove  an  alleged  obstruction  thereto;  and  he 
was  sometimes  required  to  go  far  enough  at  law  to 
show  that  he  had  there  elected  to  attach  his  lien  upon 
the  same  kind  of  property  from  which  he,  in  equity, 
sought  to  remove  the  obstruction.  Hence  he  could 
not  remove  a  fraudulent  transfer  from  real  estate  until 
after  he  had  elected  to  pursue  real  estate  by  suing  out 
an  elegit.^  So  in  Maine  a  creditor  cannot  set  aside  a 
fraudulent  transfer  of  real  estate  until  he  has  made  a 
levy  and  procured  a  conveyance  thereof,  if  it  is  subject 
to  levy.^  But  this  is  contrary  to  the  general  rule, 
which,  as  we  have  already  shown,  requires  the  creditor 
to  do  no  more  than  to  perfect  his  lien  on  the  property 
which  he  seeks  to  pursue.  If  the  property  is  real 
estate,  this  may  be  done  by  the  entry  and  docketing 
of  a  judgment;  and  if  it  is  personalty,  the  lien  may 
usually  be  perfected  by  the  entry  of  judgment  and  the 
issue  of  execution  thereon.  In  either  case,  there  is  no 
necessity  for  a  returrl  of  nulla  bona.*     An  execution 

^  Hilzheim  v.  Drane,  10  Smedea  &  M.  556. 

^  Story's  Eq.  Jur.,  sec.  1216  b;  Neate  v.  Duke  of  Marlborough,  3  Mylne  & 
C.  407.  So  in  New  York,  a  creditor  cannot  go  into  equity  until  he  has  taken 
out  execution  against  the  same  kind  of  property  which  he  there  seeks  to  reach. 
Dix  V.  Briggs,  9  Paige,  595;  Coe  v.  Whitbeek,  H  Paige,  42. 

» Griffin  v.  Nitcher,  57  Me.  270;  Webster  v.  Clark,  25  Me.  313;  Webster  v. 
Withey,  25  Me.  327;  Hartshorn  v.  Eames,  31  Me.  93;  Corey  v.  Green,  51  Me. 
115;  Dockray  v.  Mason,  48  Me.  178. 

'Brainardw.  Van  Kenan,  22  Iowa,  261;  Rhodes  v.  Cousins,  6  Rand.  188; 
18  Am.  Dec.  715;  Armstrong  v.  Keifer,  39  Ind.  225;  Crippen  v.  Hudson,  13 
N.  Y.  162;  Beck  v.  Burdett,  1  Paige,  305;  19  Am.  Deo.  436;  Angel  v.  Draper, 
1  Vern.  399;  Shirley  v.  Watts,  3  Atk.  200;  Grimsley  v.  Hooker,  3  Jones  Eq. 
4;  67  Am.  Deo.  227;  Thurmond  «.  Reese,  3  Kelly,  449;  46  Am.  Deo.  440; 
Stephens  v.  Beal,  4  Ga.  319;  Mohawk  Bank  v.  Atwater,  2  Paige,  54;  Sanders 
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from  one  of  the  supreme  courts  of  the  state  of  New 
York,  io  order  to  sustain  a  creditor's  bill,  must  issue 
to  the  county  in  which  the  defendant  resides,'  at  the 
time  of  its  issuance,  or  else  some  legal  excuse  must  be 
shown  for  having  it  issued  to  another  county.^  But  if 
a  judgment  be  properly  recovered  in  a  court  which  has 
no  power  to  issue  execution  out  of  the  county,  and  an 
execution  be  issued  on  such  judgment  and  returned 
unsatisfied,  a  creditor's  bill  may  be  maintained  on  the 
judgment,  though  the  defendant  has  ample  assets  sub- 
ject to  execution  in  another  county.^ 

§  431.  "Who  may  Bring  a  Creditor's  Suit. — A  cred- 
itor's bill,  or  a  bill  to  remove  a  fraudulent  lien  or  trans- 
fer, may  be  sustained  by  an  assignee  as  well  as  by  the 
original  judgment  creditor.  In  the  United  States,  the 
assignee  should  bring  his  suit  in  his  own  name,  because 
whether  the  transfer  be  recognized  at  law  or  not,  he  is, 
in  equity,  the  owner  of  the  judgment.*  But  in  Eng- 
land an  assignee  cannot  sue  in  equity  in  his  own  name,  , 
without  showing  some  special  reason  therefor,  as  that 

V.  Watson,  14  Ala.  198;  Henderson  v.  MoVay,  23  Ark.  471.  In  Mississippi, 
a  return  of  nulla  bona  has  been  said  to  be  necessary.  Brown  v.  Bank  of  Miss., 
31  Miss.  454.  Where  the  existence  of  a  lien  is  indispensable  to  the  mainte- 
nance of  a  suit,  a  bill  to  remove  a  fraudulent  transfer  of  personal  property  must 
be  filed  before  the  execution  is  returned,  for  by  such  return  the  lien  is  extin- 
guished. Forbes  v.  Logan,  4  Bosw.  475;  Watrous  v.  Lathrop,  4  Sandf.  700. 
An  alias  may  be  issued  and  a  new  lien  thereby  be  created  which  will  support 
a  suit.     Cuyler  v.  Moreland,  6  Paige,  273. 

'  Strange  v.  Longley,  3  Barb.  Oh.  650. 

2  Bead  v.  Wheaton,  7  Paige,  663;  Merch.  &  M.  B.  v.  Griffith,  10  Paige,  519; 
Hope  V.  Brinokerhoff,  3  Edw.  Ch.  45;  Manning  v.  Merritt,  Clarke  Ch.  98. 

'  Leggett  V.  Hopkins,  7  Paige,  149. 

*  Gleason  v.  Gage,  7  Paige,  112;  Strange  v.  Longley,  3  Barb.  Ch.  650.  These 
oases  show  that  if  a  Writ  has  been  returned  nulla  bona  before  the  assignment, 
the  assignee  need  not  cause  a  new  writ  to  issue  before  bringing  his  suit.  Upon 
this  point  the  cases  cited  overrule  Wakeman  v.  Russel,  1  Edw.  Ch.  509;  and 
Fitch  V.  Baldwin,  1  Clarke  Ch.  106. 
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he  has  been  refused  the  privilege  of  proceeding  in  the 
name  of  his  assignor.^  After  an  assignment  has  been 
made  by  one  who  has  been  declared  a  bankrupt,  his 
assignee  may  maintain  a  suit  to  set  aside  a  fraudulent 
transfer;^  or,  if  he  refuses  to  act,  the  creditors  may 
prosecute  a  suit  in  their  own  names,  making  him  a 
party  defendant.^  Receivers  and  sheriffs  often  become 
the  representatives  of  the  rights  of  the  creditors,  and 
in  their  representative  capacities  may  sustain  actions  to 
set  aside  fraudulent  transfers.*  Administrators,  execu- 
tors, and  assignees  under  voluntary  assignments  made 
for  the  benefit  of  creditors  represent  both  the  decedent 
or  assignor  and  his  creditors.  In  the  latter  capacity 
they  may  bring  suits  to  set  aside  fraudulent  transfers 
made  by  such  decedent  or  assignor,  and  then  the  ques- 
tion arises  whether  they  "are  competent  to  maintain 
their  suits.  While  the  authorities  are  quite  evenly 
divided,  the  majority  sustains  their  right  to  sue.^ 

'  Hammond  v.  Messenger,  9  Sim.  332. 

^  Bump  on  Fraudulent  Conveyances,  p.  519;  citing  Carr  v.  Hilton,  1  Curt. 
230;  Pratt  v.  Curtis,  6  Nat.  Bank.  Reg.  1,39;  Bradshaw  v.  Klien,  1  Nat.  Bank. 
Reg.  146;  Shirley  v.  Long,  6  Rand.  735;  Shaokleford  v.  Collier,  6  Bush,  149; 
Weber  v.  Samuel,  7  Pa.  St.  500;  Stewart  v.  Isidor,  5  Abb.  Pr.,  N.  S.,  68;  1 
Nat.  Bank.  Reg.  129;  Thomas  v.  Phillipps,  9  Pa.  St.  355;  Pillsbury  v.  Kingon, 
31  N.  J.  L.  620;  Day  v.  Cooley,  118  Mass.  527. 

'  Bunip  on  Fraudulent  Conveyances,  p.  520;  Sands  v.  Codwise,  4  Johns.  536; 
4  Am.  Deo.  305. 

*  Porter  v.  Williams,  9  N.  Y.  142;  12  How.  Pr.  107;  59  Am.  Deo.  519; 
Hamlin  v.  Wright,  23  Wis.  491;  Kelly  v.  Lane,  42  Barb.  594;  18  Abb.  Pr.  229; 
28  How.  Pr.  128;  Bergen  v.  Littell,  41  N.  J.  Ec[.  18.  But  in  Haokley  v.  Mack, 
60  Mich.  591,  it  is  said  that  there  is  no  case  in  which  a  sheriff  may  sustain  a 
suit  to  vacate  a  fraudulent  transfer;  that  such  suit  must  always  be  in  the  name 
of  the  creditor  defrauded  thereby. 

*  As  to  administrators  and  executors:  Ewing  v.  Handley,  4  Litt.  346;  14 
Am.  Dec.  157,  and  note;  Hills  i7.  Sherwood,  48  Cal.  392;  Fordu.  Exempt  F.  Co., 
50  Cal.  299;  Parker  v.  Flagg,  127  Mass.  30;  Bushnell  v.  Bushnell,  80  Ind.  403; 
German  Bank  v.  Leysor,  50  Wis.  258.  As  to  assignees:  Spring  v.  Short,  90 
N.  Y.  538;  Waters  v.  Dashiell,  1  Md.  455;  Sampson  o.  Warren,  55  Me.  18j 
Shipman  v.  Mtaa.  Ins.  Co.,  29  Conn.  245;  Staton  v.  FittmEm,  11  Gratt.  99; 
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§  432.  Joinder  of  Parties  Plaintiff. — All  persons 
having  the  right  to  sustain  a  creditor's  suit  may  join 
in  one  action,  although  their  liens  are  entirely  distinct, 
and  neither  has  any  interest  in  the  claim  of  the  other.' 
It  was  formerly  customary  for  a  creditor's  bill  to  be 
brought  either  by  all  the  creditors  entitled  to  bring 
such  a  bill,  or  else  by  one  creditor  professing  to  pro- 
ceed in  behalf  of  himself  and  all  other  persons  simi- 
larly situated.  Whether  the  plaintiff  professed  to 
proceed  in  behalf  of  others  or  not,  his  bill  was  said  to 
be  necessarily  for  the  benefit  of  all  the  creditors,  and 
they  were  allowed,  at  any  time  before  the  final  distri- 
bution of  the  funds  realized,  to  make  themselves  par- 
ties to  the  suit,  and  to  prove  their  claims  and  share  in 
the  proceeds.^     But  it  is  now  the  more  usual  practice 

Doyle  V.  Peckham,  9  R.  I.  21;  Yams  v.  BuUit,  35  Pa.  St.  308;  KUboume  v.  Fay, 

25  Ohio  Stj  549.  The  power  is  denied  to  executors  aad  administrators  in 
Snodgrass  v.  Andrews,  30  Miss.  472;  64  Am.  Deo.  169;  George  v.  Williamson, 

26  Mo.  190;  72  Am.  Dee.  203;  Blake  v.  Blake,  53  Miss.  193;  Merry  v.  Fremon, 
44  Mo.  522;  Davis  v.  Swanson,  54  Ala.  277;  25  Am.  Rep.  678.  And  to  as- 
signees under  voluntary  assignments,  in  Pillsbury  v.  Kingon,  31  N.  J.  Eq.  619; 
Brownell  v.  Curtis,  10  Paige,  210;  Sere  v.  Pitot,  6  Cranch,  332;  Estabrook  v. 
Mesaersmith,  18  Wis.  545;  Flower  v.  Cornish,  25  Minn.  473. 

1  Brown  v.  Dimmook,  10  Ala.  432;  Chapman  v.  B.  &  T.  Co.,  128  Mass.  478; 
Banknight  v.  Sloan,  17  Fla.  286;  Clarkson  v.  De  Peyster,  3  Paige,  320;  Dewey 
V.  Mayer,  72  N.  Y.  74;  Lentilhon  v.  Moffat,  1  Edw.  Ch.  451;  Sizer  v.  Miller, 
9  Paige,  605;  Love  v.  Getsinger,  3  Halst.  Eq.  191;  Brinkerhoff  v.  Brown,  6 
Johns.  Ch.  139;  Conro  v.  P.  H.  I.  Co.,  12  Barb.  27;  Gates  v.  Boomer,  17  Wis. 
455.  A  misjoinder  or  non-joinder  of  parties  plaintiff,  in  a  creditor's  bill, 
should  be  objected  to  by  answer  or  demurrer;  otherwise,  it  will  be  treated  as 
waived.  Fort  Stanwix  v.  Leggett,  51  N.  Y.  552;  Colgin  v.  Redman,  20  Ala. 
650.  The  creditors  may  join  in  a  suit  with  a  sheriff,  or  with  an  assignee  in 
bankruptcy.     Adams  v.  Davidson,  10  N.  Y.  309;  Boone  v.  Hall,  7  Bush,  66. 

2  Strike  v.  McDonald,  2  Har.  &  G.  191;  Strike's  Case,  1  Bland  Ch.  57; 
Mackubin  v.  Brown,  1  Bland  Ch.  410;  Bank  v.  Dugan,  2  Bland  Ch.  254; 
Wilder  v.  Keeler,  3  Paige,  167;  23  Am.  Dec.  781;  Angel  v.  Hadden,  1  Madd. 
529;  Gillespie  v.  Alexander,  3  Russ.  130;  Brooks  v.  Gibbons,  4  Paige,  374; 
Shubriok  v.  Shubriok,  1  MoCord  Ch.  406;  Kinney  v.  Harvey,  2  Ldigh,  70;  21 
Am.  Dec.  597;  Thompson  v.  Brown,  4  Johns.  Ch.  619;  Martin  v.  Tidwell,  36 
Ga.  332.  Those  who  claim  to  come  in  to  share  the  benefits  of  a  suit  must  have 
been  entitled  to  file  a  bill  themselves.     Farmelee  v.  Egan,  7  Paige,  610. 
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for  the  plaintiff  to  sue,  not  only  in  his  own  name,  but 
also  for  his  sole  benefit.  If  he  is  a  judgment  creditor, 
he  may  certainly  do  this;^  and  we  shall  hereafter 
show  that  he  thereby  acquires  the  right  to  be  first 
satisfied  out  of  the  property  subjected  to  his  suit.  In 
Alabama,  if  the  complainant  is  seeking  "  in  equity  to 
subject  lands  descended  or  devised,  he  must  sue  in  be- 
half of  himself  and  all  other  creditors."^ 

§433.  Parties  Defendant. — In  a  suit  to  remove  a 
fraudulent  conveyance,  the  grantor  must  be  a  party 
defendant.^  If  he  has  died,  then  his  administrator 
should  be  made  a  party;*  and  if  no  administrator  has 
been  appointed,  it  is  probable  that  no  action  can  be 
taken  until  an  appointment  has  been  made.''  But  if 
the  grantor  parted  with  all  legal  and  equitable  interest 
in  the  property,  it  is  difficult  to  perceive  why  he,  if 
living,  or  his  heirs  or  representatives  if  he  is  dead, 
are  necessary  parties.  It  is  true  that  it  is  his  transfer 
that  is  sought  to  be  declared  void.  But  this  declara- 
tion does  not  injuriously  affect  him.     Except  so  far  as 

'  Elmore  v.  Spear,  27  Ga.  193;  73  Am.  Dec.  729;  Wakeman  v.  Grover,  4 
Paige,  23;  Baker  v.  Bartol,  6  Cal.  483;  Edmestou  v.  Lyde,  1  Paige,  037;  19 
Am.  Dec.  451;  LmiiUua  v.  Mo^fxt,  1  Eiw.  Oh.  451;  Hammond  «.  H.  R.  I.  & 
M.  Co.,  20  Barb.  378;  Ballentine  v.  Beall,  3  Scam.  203. 

2  Scott  V.  Ware,  64  Ala.  174. 

"  Lovejoy  v.  Irelan,  17  Md.  525;  79  Am.  Dec.  6C7;  Beardsley  S.  Co.  v. 
Foater,  30  N.  Y.  501;  Gaylorda  v.  Kelshaw,  1  Wall.  81;  Lawrence  v.  Bank, 
35  N.  Y.  323;  Sewall  v.  Ru.ssell,  2  Paige,  175. 

*  Bump  on  Fraudulent  Conveyances,  p.  522,  citing  Peasleo  v.  Barney,  1  D. 
Chip.  331;  6  Am.  Deo.  743;  Chaniberlayne  v.  Temple,  2  Rand.  381;  Simpson 
V.  Simpson,  7  Humph.  275;  Pharis  v.  Leachman,  20  Ala.  662;  McDowell  v. 
Cochran,  11  111.  31;  Barton  v.  Bryant,  2  Ind.  189;  Cobb  „.  Norwood,  11  Tex. 
556;  Snodgrass  v.  Andrews,  30  Miss.  472;  64  Am.  Dec.  169.  But  see  Merry 
■o.  Fremon,  44  Mo.  518;  Dockray  v.  Mason,  48  Me.  178;  Cornell  «.  Redway, 
22  Wis.  260;  Jackson  v.  Forrest,  2  Barb.  Ch.  576. 

*  Bachman  v.  Sepulveda,  39  Cal.  088;  Scriven  v.  Bostick,  2  McOord  Ch. 
410.     Contra,  Bireiey  v.  Staley,  5  Gill  &  J.  432;  25  Am.  Dec.  303. 
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the  judgment  may  impute  to  him  the  character  of  one 
who  is  guilty  of  a  fraud,  he  is  indifferent  as  to  the  re- 
sult. Hence  a  growing  tendency  to  hold  that  neither 
he  nor  his  heirs  or  representatives  are  necessary  par- 
ties.' If  the  grantor  has  been  adjudged  a  bankrupt, 
and  an  assignee  of  his  estate  has  been  appointed,  he 
need  not  be  a  party  defendant  in  a  suit  to  vacate  a 
transfer  made  by  him.  The  assignee  sufficiently  rep- 
resents his  title  and  interest.^ 

The  grantee  is  a  necessary  party,  and  where  there 
are  two  or  more  grantees,  they  should  all  be  parties.' 
As  a  general  rule,  all  persons  whose  interests  would  be 
prejudiced  by  the  granting  of  the  relief  sought  by  the 
bill  should  be  made  defendants.*  Hence  persons  claim- 
ing liens  against  the  grantee,  by  judgment  or  otherwise, 
should  be  made  parties.^  If  a  lien  exists  which  is  para- 
mount to  the  rights  of  the  complainant,  and  which  he 
does  not  seek  to  disturb  or  impair  by  his  suit,  he  may 
be  allowed  to  proceed  without  making  the  lien-holder  a 
party.®  Hence,  if  the  object  of  the  bill  is  merely  to 
reach  a  mortgagor's  equity  of  redemption,  the  mort- 
gagees need  not  be  made  parties.^  If  there  are  several 
co-judgment  debtors,  they  should  all  be  joined  as  de- 

'  Potter  V.  Phillips,  44  Iowa,  357;  Jaokman  v.  Robinson,  64  Mo.  289;  Tay- 
lor r.  Webb,  54  Mias.  36;  Dookray  v.  Mason,  48  Me.  178;  ZoU  v.  Soper,  75  Mo. 
4G2. 

2  Biiffington  V.  Harvey,  95  XJ.  S.  103. 

»  Gray  v.  Schenck,  4  N.  Y.  460;  Ward  v.  HoUins,  14  Md.  158;  Sage  u. 
Mosher,  28  Barb.  287. 

*  Suokley  v.  Rotchford,  12  Gratt.  60;  65  Am.  Dec.  240;  Sexton  v.  Crockett, 
23  Gratt.  857;  Vanderpool  v.  Van  Valkenburgh,  6  K.  Y.  190;  Oopous  v.  Kauff- 
man,  8  Paige,  583;  Bowen  v.  Gent,  54  Md.  555. 

5  Hoffman  v.  Shields,  4  W.  Va.  490;  Snider  v.  Brovm,  3  W.  Va.  143;  Wil- 
liams V.  Michenor,  3  Stock.  520;  Rountree  v.  McKay,  6  Jones  Bq.  87. 

«  Hagan  v.  Walker,  14  How.  29. 

'  Wessel  V.  Brown,  10  Lea,  685. 
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fendants  in  a  creditor's  bill,^  unless  it  is  shown  that 
some  of  them  are  insolvent,  and  that  their  joinder 
would  be  useless.^  To  reach  an  interest  in  lands  held 
by  the  defendant  under  a  contract  of  sale,  the  vendor, 
if  he  be  living,  or  his  heir  or  administrator  if  he  be 
dead,  must  be  made  parties.^  If  the  real  estate  of 
deceased  defendant  is  primarily  liable,  his  heirs  may 
be  made  parties,  and  his  administrator  omitted/  On 
the  death  of  a  defendant  pending  the  suit,  his  heirs  and 
devisees  should  be  made  parties  before  proceeding  to  a 
decree.*  On  a  creditor's  bill,  to  reach  the  intercut  of 
an  heir  and  have  it  applied  to  the  payment  of  a  judg- 
ment against  him,  the  administrator  need  not  be  made 
a  party.*  Holders  of  property  acquired  by  several 
distinct  conveyances  fraudulently  made  by  the  same 
grantor  may  all  be  joined  as  defendants  in  the  suit 
to  vacate  such  conveyances.^  In  New  York,  the  ad- 
ministrator and  the  heirs  of  a  deceased  person  cannot 
be  joined  as  parties  defendant.*  In  a  suit  to  set  aside 
an  assignment  made  for  the  benefit  of  creditors,  it  is 
said  that  they  need  not  be  made  parties  defendant.' 

'  Child  V.  Brace,  4  Paige,  309;  Commercial  Bank  v.  Meach,  7  Paige,  449; 
Thomas  v.  Adams,  30  111.  37;  Bennett  v.  McGuire,  58  Barb.  625;  5  Lang.  183. 
2  Williama  v.  Hubbard,  1  Mich.  446;  Van  Cleef  v.  Sickels,  2  Edw.  Ch.  392. 
»  McNab  V.  Heald,  41  111.  326.  > 

*  Gary  v.  May,  16  Ohio,  66. 
^Sexton?!.  Crockett,  23  Gratt.  857. 
"McArthuru  Hoysradt,  11  Paige,  495. 

'  Boyd  V.  Hoyt,  5  Paige,  65;  Morton  v.  'Weil,  33  Barb.  30;  11  Abb.  Pr.  421; 
Hamlin  v.  Wright,  23  Wis.  491;  Chase  v.  Searles,  45  N.  H.  511;  Pierson  v. 
David,  1  Iowa,  23;  Eeed  v.  Stryker,  12  Abb.  Pr.  47;  4  Abb.  App.  26;  Brinker- 
ho£f «.  Brown,  6  Johns.  Ch.  139;  Newbold  v.  Warrin,  14  Abb.  Pr.  80;  North  v. 
Bradway.  9  Minn.  183;  Planters'  Bank  v.  Walker,  7  Ala.  926;  Fellow.s  v.  Fel- 
lows, 4  Cow.  682;  15  Am.  Dec.  412;  Hammond  v.  H.  R.  I.  M.  Co.,  20  Barb.  378; 
Wade  V.  Rusher,  4  Bosw.  537. 

*  Butts  V.  Geunng,  5  Paige,  254. 

'  Therasson  v.  Hickok,  37  Vt.  454;  Grovor  v.  Wakeman,  11  Wend.  187;  25 
Am.  Deo.  624;  Irwin  v.  Keen,  3  Whart.  347;  McKinley  v.  Combs,  1  T.  B.  Men. 
105;  Bank  of  N.  A.  v.  Suydam,  1  Code  R.,  N.  S.,  325;  6  How.  Pr.  379. 
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The  judgment  debtor,^  or  in  the  event  of  his  death  his 
executor  or  administrator,^  should  be  a  party  defend- 
ant. If  the  proceeding  is  to  reach  real  estate,  his 
heirs  and  devisees  cannot  be  affected  by  it,  unless 
made  parties.^  All  persons  claiming  as  grantees  or 
encumbrancers  must  be  made  parties  defendant  if 
the  complainant  desires  their  claim  to  be  treated  as 
subordinate  to  his.*  If  the  suit  is  to  reach  property 
fraudulently  transferred,  the  fact  that  the  claims  of 
these  persons  are  separate  and  distinct,  as  where  they 
assert  title  in  severalty  to  different  parcels  of  land,  does 
not  render  their  union  as  defendants  a  misjoinder.  If 
they  are  all  affected  by  the  fraudulent  transfer,  it  is  a 
common  bond  of  union  from  which  they  cannot  escape, 
and  the  complainant  may  pursue  them  jointly  as  well 
as  severally.^ 

§  434.    The  Lieu  Acquired  by  a  Creditor's  Bill.  — 

Upon  a  bill  filed  by  a  simple  contract  creditor  he  ob- 
tains no  right  to  priority  in  the  distribution  of  the  fund 
reached  by  the  bill.*  Upon  a  bill  filed  by  a  judgment 
creditor  to  reach  assets  not  subject  to  execution  at  law, 
or  to  remove  a  fraudulent  transfer  from  property  liable 

»  Lawrence  v.  Bank,  35  N.  Y.  320;  Miller  v.  Hall,  70  N.  Y.  252;  Gaylord  v. 
Kebhaw.  1  Wall.  95;  Sewallw.  Russell,  2  Paige,  175;  Lovejoy  v.  lirelan,  17  Md. 
525;  79  Am.  Deo.  667. 

2  Allea  V.  Vestal,  60  Ind.  245;  Boggs  v.  McCoy,  15  W.  Va.  344;  Bacliman 
V.  Sepulveda,  39  Cal.  688. 

'  McNab  V.  Heald,  41  111.  326;  Gary  v.  May,  16  Ohio,  66;  Sexton  v.  Crock- 
ett, 23  Gratt.  857. 

*  Gray  v.  Schenek,  4  N.  Y.  460;  Ward  v.  HoUina,  14  Md.  158;  Tichenor  v. 
Allen,  13  Gratt.  15»  Bowen  v.  Gent,  54  Md.  555. 

^  Brady  v.  MoCosker,  1  N.  Y.  214;  Williams  v.  Neel,  10  Rich.  Eq.  338;  73 
Am.  Dec.  94;  Chase  v.  Searls,  45  N.  H.  519;  Trego  v.  Skinner,  42  Md.  432;  De 
Wolf  V.  Sprague  Mfg.  Co.,  49  Conn.  282;  Welsh  v.  Welsh,  105  Mass.  229;  Don- 
novan  v.  Dnnning,  69  Mo.  436. 

8  Day  V.  Washburn,  24  How.  352;  Robinson  v.  Stewart,  10  N.  Y.  189;  Bar- 
ton V.  Bryant,  2  Ind.  189;  McNaughton  v.  Lamb,  2  Ind.  642. 
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to  execution  at  law,  the  rule  is  otherwise.  In  either 
of  these  contingencies,  the  judgment  creditor  who  first 
institutes  a  suit  and  serves  his  subpoena,  or  otherwise  en- 
titles himself  to  the  benefit  of  the  law  of  lis  pendens,  ob- 
tains a  lien  upon  the  assets  which  his  bill  seeks  to  reach. 
Upon  obtaining  a  decree,  he  is  entitled  to  the  fruits  of 
his  diligence;  irrespective  of  pendente  lite  alienations,  or 
encumbrances.^  The  filing  of  the  bill  and  the  service 
of  process  are,  in  equity,  equivalent  to  a  levy  upon  the 
property.^  Other  creditors  cannot  participate  in  the 
funds  realized  until  after  the  complainant  has  been 
satisfied.^  "The  lien  is  given  by  the  court  in  the  exer- 
cise of  its  jurisdiction  to  entertain  the  bill  and  to  grant 
the  relief  prayed  for ;  and  to  distribute  the  proceeds  of 
the  sale  for  the  benefit  of  others,  equally  with  the  exe- 
cution creditor  first  filing  the  bill,  would  be  to  contra- 
dict the  very  principle  of  the  jurisdiction  itself,  and 
defeat  the  very  remedy  it  promised ;  for  the  fruits  of 

1  Jeffries  v.  Cochrane,  48  N.  Y.  671;  Roberts  v.  A.  &  W.  S.  R.  R.  Co.,  25 
Barl).  662;  United  States  Bank  v.  Burke,  4  Blackf.  HI;  George  v.  Williamson, 
28  Mo.  190;  72  Am.  Dec.  203;  Dargan  v.  Waring,  11  Ala.  588;  46  Am.  Dec. 
234;  Scott  v.  Coleman,  5  T.  B.  Mou.  73;  Newdigate  v.  Lee,  9  Dana,  20;  Har- 
rison V.  Battle,  1  Dev.  Eq.  537;  McCalmont  v.  Lawrence,  1  Blatchf.  232;  Weed 
V.  Smull,  3  Sand.  Ch.  273;  Stanton  v.  Keyes,  14  Ohio  St.  443;  Bridgman  v. 
McKissick,  15  Iowa,  260;  PuUia  v.  Robison,  73  Mo.  201;  39  Am.  Rep.  497; 
Brooks  V.  Gibson,  7  Lea,  271;  Petway  v.  Hoskins,  12  Lea,  107;  Beck  v.  Bur- 
dett,  1  Paige,  305;  19  Am.  Dec.  436;  Miller  v.  Sherry,  2  Wall,  249. 

2  Storm  V.  Waddell,  2  Sand.  Ch.  494;  Clarksou  v.  De  Peyster,  3  Paige,  320; 
Cummings  v.  McCuIlough,  5  Ala.  324;  Gracey  v.  Davis,  3  Strob.  Eq.  55;  51 
Am.  Dec.  663;  Utiea  Ins.  Co.  v.  Power,  3  Paige,  365;  Bloodgood  v.  Clark,  4 
Paige,  474;  Stanton  i/.  Keyes,  14  Ohio  St.  443;  Maiders  v.  Culver,  1  Duvall, 
164;  Ames  v.  Blunt,  5  Paige,  13;  Weed  v.  Pierce,  9  Cow.  722;  Albany  C.  B.  v. 
Schermerhorn,  Clarke  Ch.  297;  Miller  v.  Sherry,  2  Wall.  238;  Farnham  v. 
Campbell,  10  Paige,  598;  Chittenden  v.  Brewster,  2  Wall.  "igi. 

'  Boynton  v.  Rawdon,  1  Clarke  Ch.  584;  Hone  v.  Henriques,  13  Wend.  240; 
27  Am.  Dec.  204;  Fields  v.  Sands,  8  Bosw.  685;  Bridgman  v.  McKissick,  15 
Iowa,  260;  Gordon  v.  Lowell,  21  Me.  251;  Lyon  v.  Robbins,  46111.  276;  Mc- 
Dermutt  v.  Strong,  4  Johns.  Ch.  687;  Corning  o.  White,  2  Paige,  566;  22  Am. 
Dec.  659;  Fitch  v.  Smith,  10  Paige,  9;  Hammond  v.  H.  R.  L  &  M.  Co.,  20 
Barb.  378;  BurraU  v.  Leslie,  6  Paige,  445. 


§434  PROCEEDINGS  IN  EQUITY.  1390 

litigation,  according  to  the  rule  of  equality,  would  have 
to  be  divided,  not  only  with  other  judgment  and  execu- 
tion creditors,  but,  as  well,  with  all  creditors,  whether 
their  claims  had  been  reduced  to  judgment  or  not."^ 
But  if  property  is  subject  to  execution  at  law,  so  that 
the  plaintiff  can  levy  his  writ  thereon,  it  is  not,  before 
it  vests  in  the  receiver,  so  bound  by  a  bill  that  it  can- 
not be  levied  and  sold  under  an  execution  issued  by 
another  creditor.^  Property  acquired  by  the  defend- 
ant subsequently  to  the  filing  of  the  bill  is  not  bound 
by  it.*  And  the  general  declaration  is  sometimes  made 
that  no  lien  can  be  acquired  by  a  creditor's  bill,  except 
when  the  creditor  cannot  acquire  a  lien  at  law.^  At 
all  events,  where,  prior  to  the  filing  of  a  bill,  a  person 
has  a  legal  lien  on  the  property,  by  judgment  or  other- 
wise, his  lien  cannot  be  impaired  by  the  proceedings  in 
chancery  subsequent  thereto,  and  a  title  derived  under 
his  lien  is  paramount  to  title  derived  under  a  sale  au- 
thorized by  the  proceedings  in  chancery.''^  And  if  the 
property  is  of  such  a  nature  that  it  may  be  levied  upon 
under  an  execution  at  law,  the  mere  filing  of  a  credi- 
tor's bill  does  not  withdraw  it  from  execution.  Unless 
a  receiver  is  appointed  into  whose  possession  it  is  taken, 
any  creditor  may  lawfully  levy  thereon,  and  by  his  levy 
create  a  lien  paramount  to  the  creditor's  suit.®     On  the 

1  Freedman's  S.  &  T.  Co.  u.  Earle,  110  U.  S.  710. 

2  First  Nat.  Bank  v.  Gage,  93  111.  172;  Bowry  v.  Odell,  4  Ohio  St.  623; 
Lansing  v.  AVliitbeok,  7  Paige,  364;  Storm  i^.  Badger,  8  Paige,  130;  Storm  v. 
Waddell,  2  Sand.  Ch.  494;  Van  Alstyue  ».  Cook,  25  N.  Y.  489;  Becker  u  Tor- 
rance, 31  N.  Y.  631;  Davenport  v.  Kelly,  42  N.  Y.  193;  Maun  v.  Pentz,  2 
Sand.  Ch.  257. 

'  First  Nat.  Bank  v.  Gage,  93  111.  172. 

*  Hubbs  «.  Bancroft,  4  Ind.  388. 

'  Soouton  V.  Bender,  3  How.  Pr.  185;  Chautauque  Co.  Bank  v.  Risley,  19 
N.  Y.  369;  75  Am.  Dec.  347. 

«  Bowry  v.  Odell,  4  Ohio  St.  623;  Davenport  v.  Kelly,  42  N.  Y.  193;  Mann 
V.  Pentz,  2  Sand.  Ch.  257;  Storm  v.  Waddell,  2  Sand.  Ch.  494;  Lansing  v. 
Easton,  7  Paige,  36S. 
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death  of.  a  defendant,  after  the  bringing  of  a  creditor's 
suit,  and  before  the  appointment  of  a  receiver  therein, 
the  suit  cannot  be  revived;^  but  the  property  passes  to 
the  administrator  of  the  deceased,  subject  to  the  credi- 
tor's hen.^  The  creditor's  hen  is  not  destroyed  by  the 
subsequent  institution  of  proceedings  by  or  against  the 
debtor,  under  the  bankrupt  law  of  the  United  States. 
The  title  of  the  assignee  in  bankruptcy  is  subordinate 
to  the  lien  acquired  by  the  creditor's  bill.® 

'  Mathewa  v.  Neilson,  3  Edw.  Ch.  346. 

»  Brown  v.  Nichols,  9  Abb.  Pr.,  N.  S.,  1;  42  N.  Y.  26. 

*  Storm  V.  Waddell,  2  Sand.  Ch.  494;  Watkins  v.  Pinkuey,  3  Edw.  Ch.  533j 

Sedgwick  «.  Minck,  1  Nat.  Bank.  Reg.  675;  6  Blatchf.  156;  Smith  v.  ,4: 

Edw.  Ch.  653;  Stewart  v.  laidor,  1  Nat.  Bank.  Reg.  485;  5  Abb.  Pr.,  N.  S.,  68; 
Carr  v.  Fearington,  03  N.  C.  560;  Clarke  v.  Rist,  3  McLean,  494;  Wooten  v. 
Clark,  23  Miss.  75;  Fetter  v.  Cirode,  4  B.  Mon.  482. 
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CHAPTER    XXXI. 

ENJOINING  PROCEEDINGS  UNDER  EXECUTION. 

§  435.     Injuuotion  will  not  issue  where  there  ia  a  remedy  at  law. 

§  436.     Injunctions  on  account  of  errors  and  irregularities. 

§  437.     Injunction  to  prevent  the  sale  of  the  property  of  one  person  under  a 

writ  against  another. 
§  437  a.     Injunction  to  prevent  dispossession  of  one  person  under  a  writ  against 

another. 
§  438.     Injunctions  to  prevent  the  clouding  of  titles. 
§  439.     Injunctions  to  prevent  sale  of  homestead  and  exempt  property. 
§  440.     Compelling  particular  property  to  be  first  sold. 
§  441.     Injunctions  in  aid  of  proceedings  in  bankruptcy. 

■  §  435.  Injunction  will  not  Issue  where  there  is  a 
Hemedy  at  Law.  —  As  a  judgment  is  ordinarily  harm- 
less until  an  execution  is  issued  for  its  enforcement,  it 
very  frequently  happens  that  no  attempt  is  made  to 
enjoin  the  plaintiff  from  taking  full  advantage  of  his 
judgment  until  he  has  taken  out  his  writ  and  is  about 
to  compel  satisfaction.  Then  the  defendant's  proceed- 
ing in  equity  usually  takes  the  form  of  an  injunction 
against  the  present  enforcement  of  the  writ,  and  seeks 
as  its  ultimate  object  to  prevent  the  plaintiff  from  using 
his  judgment  for  any  purpose  whatever.  But  while  a 
proceeding  in  equity  may  seek  to  restrain  the  service 
of  an  execution,  yet  the  whole  ground  upon  which  the 
plaintiff  seeks  redress  may,  and  usually  does,  arise  out 
of  the  judgment.  In  such  a  case  the  entire  litigation 
may  be  conducted  to  a  successful  issue  without  any 
attack  being  made  on  the  execution,  and  the  most  per- 
fect regularity  in  the  issue  of  the  execution  and  in  the 
subsequent  proceedings  may  be  unavailing  to  defeat 
the  plaintiff's  claim  for  relief.     An  execution  may  be 
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enjoined  because  the  judgment  ought  not  to  be  enforced. 
But  in  considering  whether  it  Ought  to  be  enjoined  for 
that  cause,  reference  must  be  had  to  the  law  of  judg- 
ments rather  than  to  the  law  of  executions.  The  law 
of  judgments  is  not  embraced  within  the  scope  of  this 
work.  We  shall  therefore  confine  ourselves  to  the  con- 
sideration of  the  cases  in  which  executions  are  sought 
to  be  restrained  in  equity,  not  for  any  vice  in  the  judg- 
ments on  which  they  are  based,  but  because  of  vices, 
either  in  the  execution  itself,  or  in  the  proceedings 
which  have  been  or  are  about  to  be  taken  under  it. 
Perhaps  all  the  cases  which  may  be  encountered  in  the 
investigation  of  this  subject  cannot  be  harmonized. 
But  the  general  principle  which  has  governed  most  of 
them,  and  which  ought  to  govern  all,  is  this:  That 
equity  will  never  interfere  except  to  prevent  a  wrongful 
and  inequitable  act,  and  then  only  when  the  complain- 
ant is  without  any  adequate  remedy  at  law.^  Hence 
the  refusal  to  enjoin  a  void  judgment,  when  an  adequate 
remedy  exists  by  motion  in  the  original  action.^ 

§  436.  Injunctions  on  Account  of  Errors  and  Ir- 
regularities.— Equity  will  not  enjoin  a  judgment  on 
account  of  mere  errors  and  irregularities  in  the  pro- 
ceedings not  of  so  serious  a  character  as  to  render  it 
void.^  No  doubt  the  same  rule  applies  to  proceedings 
for  the  purpose  of  restraining  the  levy  or  sale  of  prop- 
erty under  execution.  Courts  of  equity  do  not  pre- 
sume to  exercise  supervisory  power  over  courts  :of  law 

'  Mclndoe  v.  Hazelton,  19  Wia.  567;  88  Am.  Dee.  701;  Greenup  «.  Kown, 
Breeae,  194;  Baird  v.  Foreman,  Breese,  303;  Imlay  v.  Carpentier,  J4  Cal.  .173'; 
Garstin  v.  Asplin,  1  Madd.  150;  Gunby  v.  Bell,  40  Ga.  133;  Macy  ».  Lloyd,^ 
Ind.  60. 

*  Luco  V.  Brown,  73  Cai.  3;  Partin  v.  Luterloh.  6  Jones  Eq.,34L<i. 

3  Freeman  on  Judgments,  sec.  487.' 
Vol.  n.— 88 
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with  a  view  of  correcting  the  decisions  of  legal  tribu- 
nals: they  interfere  only  in  cases  of  fraud,  accident, 
mistake,  surprise,  or  where  some  unconscionable  use  of 
a  legal  right  or  title  is  made  or  threatened.  If  an  exe- 
cution is  irregularly  issued,  or  is  being  executed  in  an 
irregular,  oppressive,  or  fraudulent  manner,  the  court 
out  of  which  it  issued  can  usually,  on  motion,  grant 
appropriate  a,nd  adequate  relief;  and  where  it  can  do 
so,  equity  will  not  interpose,^  except  to  stay  proceed- 
ings until  the  ordinary  means  of  obtaining  redress  can 
be  pursued  at  law.  Hence  equity  has  refused  to 
interfere  where  the  writ  issued  prematurely;^  where 
an  otficer  was  about  to  sell  without  first  having  an  ap- 
praisement made;*  where  a  levy  had  been  made  on 
personal  property  without  first  exhausting  defendant's 
real  estate;*  where  the  defendant  had  been  discharged 
from  liability  by  a  decree  in  bankruptcy;^  where  the 
judgment  on  which  the  writ  issued  had  been  reversed;* 
and  where  an  officer,  in  the  honest  exercise  of  his  dis- 
cretion, had  refused  to  adjourn  a  sale.^  But  courts  have 
not  been  at  all  harmonious  in  the  disposition  which 
they  have  made  of  applications  to  enjoin  proceedings 
under  executions  on  the  ground  of  irregularities,  or 
because  of  matters  which  can  be  redressed  at  law. 
Thus  executions  have  been  enjoined  because  issued  on 

'  Lasaelle  v.  Moore,  1  Blaokf^226;  Gregory  v.  Pord,  14  Cal.  138;  73  Am. 
Deo.  639;  Ammona  v.  Whitehead,  31  Miss.  99;  Elliott  v.  Elmore,  17  Ohio,  27; 
Eyster's  Appeal,  65  Pa.  St.  473;  Tooley  v.  Gridley,  3  Smedes  &  M.  493;  41 
Am.  Deo.  628. 

2  Dayton  v.  Com.  Bank,  6  Rob.  (La.)  17. 

'  Robinson  v.  Cheaseldine,  4  Scam.  332.  Cmtra,  Robinson  v.  Perry,  4  Tex. 
273. 

*  Farrell  v.  MoKee,  36  111.  225. 

»  Greeu  v.  Thomas,  17  Oal.  86. 

'  Faks  V.  Roberts,  54  111.  192. 

'  Skillman  v.  Haloomb,  1  Beas.  Ch.  131. 
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a  dormant^  or  lost  judgment,^  or  after  the  death  of  the 
plaintiff.®  If  the  judgment  has  been  satisfied  either 
prior  or  subsequent  to  the  issue  of  the  execution,  the 
defendant  has  an  adequate  remedy  by  motion  to  the 
court,  which  may  quash  the  writ,  or  order  satisfaction 
of  the  judgment  to  be  entered.  Hence  there  is,  in 
ordinary  circumstances,  no  necessity  for  invoking  the 
aid  of  equity  because  the  writ  has  been  satisfied ;  and 
if  unnecessarily  invoked,  such  aid  ought  to  be  denied.* 
But  when  from  any  cause  the  person  about  to  be  in- 
jured by  the  enforcement  of  a  satisfied  judgment  has 
no  remedy  at  law,^  or  when  his  legal  remedy  has  been 
exhausted,*  he  may  obtain  an  injunction.  Where  the 
defendant  in  a  judgment  in  replevin  had  tendered,  and 
the  plaintiff  had  refused  to  accept,  the  property  de- 
scribed in  the  judgment,  the  latter  was  enjoined  from 
proceeding  under  execution  to  collect  the  value  of  the 
property.'  A  plaintiff  will  be  enjoined  from  making  a 
vexatious  use  of  his  writ,^  or  from  selling  at  a  time 
when,  on  account  of  pestilence  or  war,  a  sale  must  al- 
most certainly  result  in  a  great  sacrifice.'  If  property 
is  involved  in  litigatioij  in  a  suit  of  replevin,  and  is 
thereby  placed  in  custodia  legis,  it  is  not  subject  to  levy 

'  North  V.  Swing,  24  Tex.  193. 

2  Gyrus  v.  Hicks,  20  Tex.  483. 

»  Meek  v.  Bunker,  33  Iowa,  169. 

*  Marsh  v.  Haywood,  6  Humph.  210;  Parker  v.  Jones,  5  Jones  Eq.  276;  75 
Am.  Dec.  441;  Hall  v.  Taylor,  18  W.  Va.  544;  Lansing  v.  Eddy,  1  Johns.  Ch. 
49.  Contra:  Harper  v.  Terry,  16  Lau  Ann.  216;  Crawford  v.  Thurmond,  3 
Leigh,  85. 

^  Mallory  v.  Norton,  21  Barb.  424;  Shaw  v.  Dwiaht,  16  Barb.  536;  McFar- 
land  V.  Dilly,  5  W.  Va.  135. 

«  Meyer  v.  TuUy,  46  Cal.  70. 

'  McCloUan  v.  Marshall,  19  Iowa,  561;  87  Am.  Dec.  454. 

«  Colt  V.  Cornwell,  2  Root,  109. 

»  MoGowu  V.  Sanford,  9  Paige,  290. 
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under  execution,  and  if  levied  upon,  the  sale  will  be 
enjoined.^ 

§  437.  To  Prevent  the  Sale  of  One  Person's  Prop- 
erty under  Execntion  against  Another. — The  prop- 
erty of  one  person  may  be  seized  under  an  execution 
against  another.  The  question  then  arises,  whether 
equity  will  interpose,  at  the  suit  of  the  true  owner,  for 
the  purpose  of  preventing  a  sale  and  compelling  the 
restoration  of  the  property.  We  are  by  no  means  cer- 
tain that  all  the  answers  which  have  been  given  to  this 
question  can  be  harmonized.  But  the  true  answer  is 
undoubtedly  this:  If  the  title  or  circumstances  of  the 
complainant,  or  the  peculiar  character  of  the  property^ 
is  such  that  he  has  no  adequate  remedy  at  law,  equity 
will  come  to  his  aid.  If,  on  the  other  hand,  his  legal 
remedy  is  adequate,  he  cannot  successfully  seek  redress 
outside  of  the  common-law  courts.^  Ordinarily,  a  per- 
son whose  property  is  seized  under  a  writ  against  an- 
other may,  at  law,  sustain  an  action  to  recover  its 
possession,  or  if  he  prefers  to  do  so,  he  may  obtain 
damages  commensurate  with  its  value,  in  an  action  of 
trespass  or  trover.  If  it  consists  of  real  estate,  or  other 
property  which  has  not  been  taken  from  his  possession, 
he  may  sucessfully  resist  all  actions  for  its  recovery,  by 
proving  that  it  was  his,  and  therefore  beyond  the  power 
of  an  execution  against  the  judgment  debtor.  Gener- 
ally, where  he  can  resort  to  either  of  these  remedies, 
equity  will  not  restrain  the  sale,*  unless  it  will  result 

»  Huntington  v.  Bell,  2  Port.  51;  Cooper  v.  Newell,  36  Miss.  316 

2  Bowyer  v.  Creigh,  3  Rand.  25;  Allen  v.  Freelaud,  3  Raud.  170;  Lewis  v. 
Levy,  16  Md.  95;  Freeland  v.  Reynolds,  16  Md.  416. 

3  Chappell  «.  Fox,  18  Md.  513;  Markley  v.  Rand,  12  Cal.  275;  Hammon  v. 
St.  John,  4  Yerg.  107;  Du  Pre  v.  Williams,  5  Jones  Eq.  96;  Miller  v.  Crews, 
2  Leigh,  570;  Sevier  v.  Ross,  1  Freem.  Ch.  519;  Howell  v.  Howell,  5  Ired.  Eq. 
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in  injuries  to  the  complainant  not  susceptible  of  pecu- 
niary estimation.  If  tlie  claimant  of  the  property  is  a 
lessor,  or  from  any  other  cause  is  not  entitled  to  the 
immediate  possession,  he  cannot  sustain  either  of  the 
actions  at  law  heretofore  mentioned ;  his  legal  remedy 
is  regarded  as  inadequate,  and  equity  will  come  to  his 
aid.^  For  a  like  reason,  equity  will  assist  a  claimant 
whose  title  is  equitable  only.^  Sometimes  property 
seized  upon  is  of  such  special  and  peculiar  value  to  its 
owner  that  he  could  not,  by  an  action  at  law,  recover 
damages  which  would  be  at  all  adequate  to  the  injury 
sustained  by  its  conversion.  This  is  the  case  with 
relics,  heir-looms,  mementoes,  and  other  property  hav- 
ing little  market  value,  but  inestimable  to  their  owner. 
Equity,  because  of  the  inadequacy  of  the  legal  remedy, 
will  compel  such  property  to  be  restored  to  its  owner.* 
This  rule  of  equity  was  very  frequently  and  success- 
fully invoked  in  the  southern  states,  for  the  purpose  of 
preventing  the  sale  of  slaves  under  executions  against 
persons  other  than  their  owners.*  In  some  instances, 
the  sale  of  property  under  levy  has  been  enjoined  be- 
cause the  writ  was  against  a  person  not  the  owner,  and 

258;  Rowe  v.  Cockrell,  1  Bail.  Eq.  126;  Hall  v.  Davia,  5  J.  J.  Marsh.  290; 
Oougrou  V.  Swift,  18  III.  414;  Watkina  v.  Logan,  3  T.  B.  Mon.  21;  Bouldin  v. 
Alexander,  7  T.  B.  Mon.  425;  Freeman  v.  Elmendorf,  3  Halst.  Oh.  475,  655; 
Johnson  v.  Conn.  Bank,  21  Conn.  148;  Kenyon  v.  Clarke,  2  R.  I.  67;  Hender- 
son V.  Morrill,  12  Tex.  1;  Dawes  v.  Taylor,  35  N.  J.  Bq.  40;  D.  &  I.  Co.  v. 
School  Trustees,  35  N.  J.  Eq.  181;  Taylor's  Appeal,  93  Pa.  St.  21;  Baker  v. 
Riuehard,  11  W.  Va.  238. 

»  Ford  V.  Rigby,  10  Cal.  449. 

»  Orr  V.  Griffin,  3  J.  J.  Marsh.  269 

'Lowther  v.  Lowther,  13  Ves.  95;  Arundel  v.  Phipps,  10  Ves.  140;  Nut- 
brown  V.  Thornton,  10  Ves.  163;  Henderson  v.  Vaulx,  10  Yerg.  30. 

*  Bell  V.  Greenwood,  21  Ark.  249;  Sanders  v.  Sanders,  20  Ark.  610;  Hen- 
derson V.  Vaulx,  10  Yerg.  30;  Randolph  v.  Randolph,  6  Rand.  194;  Sims  v. 
Harrison,  4  Leigh,  346;  Kelly  v.  Scott,  5  Gratt.  479;  McOreery  v.  Sutherland, 
23  Md.  471;  87  Am.  Deo.  578;  Williams  v.  Wright,  9  Humph.  493. 
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th.e  owner's  business  would  be  broken  up,  and  his  credit 
ruined,  if  the  sale  were  allowed  to  proceed.  In  such 
cases,  the  legal  remedy  is  obviously  inadequate.^  Equity 
will  also  restrain  a  sale  when  it  would  create  a  cloud  on 
the  title  of  the  true  owner. ^  In  Pennsylvania,  if  the 
property  of  a  wife  is  levied  upon  under  an  execution 
against  her  husband,  the  sale  will  be  enjoined  if  her 
title  is  conceded.*  But  if  her  title  is  denied,  the  sale 
will  be  allowed  to  proceed,  and  the  question  of  title  left 
open  for  settlement  in  such  action  as  the  purchaser 
may  bring  against  her  to  recover  possession.*  And  it 
must  be  admitted  that  several  decisions  in  various 
states  are  of  such  a  character  as  to  warrant  the  enjoin- 
ing of  a  sale  whenever  any  property  has  been  seized 
under  a  writ  against  a  stranger  to  the  title.^    Whether 

'  Watson  u.  Sutherland,  5  Wall.  74;  Walker  v.  Hunt,.  2  W.  Va.  491;  98 
Am.  Dec.  779;  McCreery  v.  Sutherland,  23  Md.  471;  87  Am.  Dec.  578. 
2  See  §  438. 
^  Hunter's  Appeal,  40  Pa.  St.  194;  Allen  v.  fienners,  30  Leg.  Int.  76. 

*  Winch's  Appeal,  61  Pa.  St.  424;  Dyer  v.  People's  Bank,  31  Leg.  Int.  28; 
Reeser  v.  Johnson,  31  Leg.  Int.  384;  Shnster  v.  Bennett,  31  Leg.  Int.  204; 
Soheferling  v.  Huffman,  4  Ohio  St.  241;  62  Am.  Dec.  281.  In  New  Jersey,  it 
has  been  held  that  a  wife  cannot  enjoin  the  sale  of  her  separate  property  under 
an  execution  against  her  husband,  because  she  has  an  adequate  remedy  at  law. 
Emery  v.  Vansickel,  15  N.  J.  Eq.  144.  But  in  most  circumstances,  sucli  a 
sale  would  cloud  the  wife's  title  to  her  property,  and  on  that  account  we  think 
she  is  entitled  to  an  injunction  to  prevent  it  from  being  made.  Calhoun  v. 
Cozens,  3  Ala.  498;  Smith  v.  Bank  of  Wadesborough,  4  Jones  Eq.  304;  Bush 
V.  Bush,  3  Strob.  Eq.  131;  51  Am.  Dec.  675;  Alveraonu  Jones,  10  Cal.  12;  70 
Am.  Dec.  689;  Goldsmith  v.  Michel,  19  La.  Ann.  272.  See  also  Johnson  v. 
Vail,  14  N.  J.  Eq.  423. 

*  Ania  v.  Myera,  16  How.  482;  Wilson  v.  Butler,  3  Munf.  559;  Hardy  v. 
Broaddua,  35  Tex.  668;  Cropper  v.  Coburn,  2  Curt.  465.  The  cases  of  McCul- 
loch  V.  HoUingaworth,  27  Ind.  115,  Bach  v.  Goodrich,  9  Rob.  (La.)  391,  Down, 
ing  u.  Mann,  43  Ala.  266,  and  Key  City  G.  L.  Co.  v.  Munsell,  19  Iowa,  305,  all 
seem  to  have  been  decided  on  the  ground  that  equity  will  always  enjoin  an 
execution  sale  against  a  person  not  the  owner  of  the  property.  But  in  each  of 
these  cases  the  execution  levied  was  against  a  grantor  of  the  complainant.  The 
injunction  in  each  case  was,  therefore,  warranted  by  the  principle  stated  in 
the  next  section. 
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equity  will,  ia  any  case,  stay  a  sale  of  the  property  of 
a  partnership  under  an  execution  against  one  of  the 
partners,  is  still  an  unsettled  question.  In  New  York, 
the  early  cases  answered  this  question  in  the  negative.^ 
More  recently,  it  has  been  decided,  in  at  least  one  in- 
stance, that  an  injunction  ought  to  issue  whenever  it  is 
shown  that  the  partner  against  whom  the  writ  issued 
has,  in  fact,  no  interest  in  the  property  about  to  be 
sold.^  In  Ohio,  a  sale  under,  an  execution  against  one 
of  the  partners  will  be  stayed  in  equity,  at  the  instance 
of  the  others,  until  an  accounting  can  be  had,  and  his 
interest'  ascertained.* 

§  437  a.  lujuuctiou  to  Prevent  Dispossessing  of  One 
Person  under  a  Writ  agajinst  Another. — The  unlaw- 
ful ejecting  of  one  from  his  home  or  lands  is,  in  con- 
templation of  law,  an  irreparable  injury.  It  is  true,  he 
has  a  remedy  by  action  against  the  officer  to  recover 
the  damages  sustained.  He  may  also  sue  in  ejectment 
to  recover  the  possession  of  which  he  is  unlawfully 
deprived,  or  he  may  proceed  by  motion  in  the  court 
whence  the  writ  issued,  and  procure  an  order  directing 
restitution  to  him  of  whatever  has  been  unlawfully 
taken  from  him  by  the  officer.*  But  all  these  remedies 
require  him  to  submit  to  being  dispossessed  of  his  land, 
and  to  having  that  possession  turned  over  to  a  hostile 
claimant.  They  are  manifestly  inadequate.  If  the 
writ  does  not  authorize  the  officer  to  dispossess  him, 
but  the  latter  nevertheless  threatens  so  to  do,  an  in- 

*  Moody  V.  Payne,  2  Johna.  Ch.  648;  Mowbray  v.  Lawrence,  22  How.  Pr. 
107;  13  Abb.  Pr.  317. 

2  Turner  v.  Smith,  1  Abb.  Pr.,  N.  S.,  304. 

«  Place  V.  Sweetzer,  16  Ohio,  142;  Sutcliffe  v.  Dohrman,  18  Ohio,  181;  51 
Am.  Dec.  450;  Cropper  v.  Cobum,  2  Curt.  465. 

•  Poet,  §  476. 
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junction  may  properly  issue  to  prevent  the  proposed 
wrong.^ 

§  438.  lujunotious  to  Prevent  the  Clouding  of 
Titles.  —  Equity  will  interfere  to  remove  a  cloud 
from  the  title  of  the  true  owner;  aud  whatever  it  will 
remove  as  a  cloud  after  it  has  been  created,  equity  will, 
if  applied  to  in  proper  time,  prevent  from  being  cre- 
ated.^ A  sale  under  execution  often  constitutes  a  cloud 
on  the  title  of  the  true  owner,  although  he  is  not  a 
party  to  the  writ.  Where  a  sale  which  is  threatened 
to  be  made  under  execution  will,  if  made,  cloud  the 
title  of  the  true  owner,  he  may,  by  application  to 
equity,  prevent  the  sale  from  beiijg  made.^  Where  a 
sale,  if  made,  would  create  a  title  under  which  the  pur- 
chaser could  in  ejectment  recover  against  the  true 
owner,  unless  the  latter  placed  his  own  title  in  evi- 
dence, or  by  some  other  means  established  the  invalid- 
ity of  the  purchaser's  title,  then  such  sale  is  a  cloud  on 
the  title  of  the  true  owner.  Hence,  if  an  execution 
against  a  person  who  had  once  been  the  owner  of  the 
property  is  levied  upon  it,  and  it  is  no  longer  liable 
to  levy  and  sale  under  such  execution,  the  present 
owner  of  the  property  may  in  equity  prevent  his  title 
from  being  clouded  by  such  sale.*     But  if  the  title  to 

•  Williamson  v.  Russell,  18  W.  Va.  612;  Goodenough  v.  Sheppard,  28  111.  81. 
'  Fulton  V.  Hanlow,  20  Cal.  484;  Davis  v.  Clark,  26  Ind.  424;  89  Am.  Dec. 

471. 

'  Budd  V.  Long,  13  Fla.  288;  MoPike  v.  Pen,  51  Mo.  63;  Merchants'  Bank 
V.  Evans,  51  Mo.  345;  Oakley  v.  Trustees,  6  Paige,  262;  Tear  v.  Mathews, 
Wright  (Ohio),  371;  Soott  v.  Onderdonk,  14  N.  Y.  9;  67  Am.  Dec.  106;  Bennett 
V.  McFadden,  61  111.  334.  The  cases  of  Hard  v.  Caldwell,  4  Minn.  294;  Mont- 
gomery V.  Eweu,  9  Minn.  103;  Armstrong  v.  Sanford,  4  Minn.  49;  Drake  v. 
Jones,  27  Mo.  428;  Kuhn  v.  McNeil,  47  Mo.  389,  —  seem  to  conflict  with  the 
general  rule. 

*  Pixley  V.  Huggins,  15  Cal.  127;  England  v.  Lewis,  25  Cal.  337;  Bach  v. 
Goodrich,  9  Rob.  (La.)  391;  Downing  v.  Mann,  43  Ala.  266;  Martin  v.  Hewett, 
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be  created  by  a  sale  is  such  that  its  invaHdity  can  be 
determined  from  inspection,  or  that  the  true  owner 
need  offer  no  evidence  to  protect  himself  from  it,  then 
it  is  not  a  cloud  on  his  title,  and  the  sale  will  not  be 
enjoined.^  A  sale  of  the  property  of  a  wife,  under  an 
execution  against  her  husband,  is  usually  regarded  as 
creating  a  cloud  upon  her  title.  Hence  it  will  be  en- 
joined.^ 

§  439.  The  Sale  of  Homestead  Property  under  ex- 
ecution has  frequently  been  enjoined.  The  injunction 
in  such  cases  has  uniformly  been  justified,  upon  the 
ground  that  the  sale,  if  permitted  to  be  made,  would 
create  a  cloud  on  the  defendant's  tlLle.^  In  Texas,  the 
sale  of  personal  property  lyas  enjoined  because  it  was 
by  law  exempt  from  execution.*  No  reason  for  the 
decision  was  given,  and  we  doubt  whether  any  suffi- 
cient reason  can  be  found.  The  remedy  at  law,  where 
exempt  personal  property  is  seized,  is  in  most,  and  per- 
haps in  all,  cases  adequate  for  the  protection  of  the 
interests  of  the  claimant. 

44  Ala.  418;  Key  City  G.  L.  Co.  v.  Munsell,  19  Iowa,  305;  Shattuck  v.  Carson, 
2  Cal.  588;  Pettit  v.  Shepherd,  5  Paige,  493;  28  Am.  Dec.  437;  Norton  v.  Bea- 
ver, 5  Ohio,  178;  Bank  of  United  States  v.  Schulz,  2  Ohio,  471;  McCulIooh  v. 
HoUiags worth,  27  Ind.  115;  Porter  i7.  I.jo,  55  Cal.  165. 

'  Meloy  V.  Dougherty,  16  Wis.  269;  Moore  v.  Curd,  16  Wis.  213;  Davidson 
V.  Seegar,  15  Fla.  671;  Scott  v.  Onderdonk,  14  N.  Y.  9;  67  Am.  Deo.  106; 
Pixley  V.  Huggins,  15  Cal.  127;  Gamble  v.  St.  Louis,  12  Mo.  617. 

2  Alverson  v.  Jones,  10  Cal.  9;  70  Am.  Dec.  689;  Culver  v.  Rogers,  28  Cal. 
520;  Nixon  ji.  Nash,  12  Oliio  St.  651;  80  Am.  Dec.  390.     See  also  §  437.  • 

'  Volger  V.  Mont^o.nery,  54  Mo.  577;  13  Am.  Law  Reg.  244;  Dunn  v.  Tozer, 
10  Cal.  167;  Tucker  v.  Kenniston,  47  N.  H.  267;  93  Am.  Dec.  425;  Conklin  v. 
Foster,  57  111.  104;  Marriner  v.  Smith,  27  Cal.  649;  Culver  v.  Rogers,  28  Cal. 
520.  The  cases  C'ted  above  arose  where  homesteads  had  been  created  under 
the  state  exemption  laws.  In  Miller  v.  Little,  47  Cal.  348,  the  same  rule  was 
applied  to  lands  acquired  under  United  States  homestead  laws. 

*  Nichols  V.  Cl?.:borne,  39  Tex.  363. 
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§  440.  Compelling  Particular  Property  to  be  First 
Sold.^ — ^ Equity  will  interpose  to  prevent  a  judgment 
creditor  from  proceeding  in  such  a  manner  as  will 
needlessly  destroy  or  imperil  the  interests  of  alienees 
or  encumbrancers  of  the  judgment  debtor.  Thus  if  an 
execution  is  a  lien  upon  two  or  more  parcels  of  prop- 
erty, and  some  person  other  than  the  judgment  creditor 
has  a  junior  lien  on  one  of  those  parcels  only,  it  is 
manifest  that  if  the  latter  were  allowed  to  first  sell  that 
property  which  is  subject  to  the  lien  of  the  former,  such 
lien  would  be  utterly  destroyed.  This  destruction 
might  be  wanton  in  its  nature,  because  made  while  the 
debtor  had  abundance  of  property  to  satisfy  the  execu- 
tion without  resorting  to  that  which  is  subject  to  the 
junior  lien.  In  such  a  case,  equity  will  require  the 
execution  creditor  to  first  sell  the  property  which  is  not 
liable  to  the  junior  lien,  and  will  restrain  him  from  sell- 
ing the  property  which  is  subject  to  such  lien  until  after 
he  shall  have  first  exhausted  the  other  property  subject 
to  his  writ.^  "We  fully  recognize  the  force  of  the 
equitable  doctrine  applied  to  creditors  having  liens  on 
different  funds,  namely,  that  a  person  having  two  funds 
to  satisfy  his  demands  shall  not,  by  his  election,  disap- 
point a  party  who  has  only  one  fund,  or,  as  stated  by 
Chancellor  Kent  with  his  accustomed  clearness,  in 
Cheesebrough   v.  Millard,  1  Johns.  Ch.  409,  7  Am, 

»  Henshaw  v.  Wells,  9  Humph.  568;  York  &  J.  S.  B.  P.  Co.  v.  Jersey  Co., 
Hopk.  460;  Ramsey's  Appeal,  2  Watts,  228;  27  Am.  Dec.  301;  Hannegan  v. 
Hannah,  7  Blaekf.  .353;  Bruner's  Appeal,  7  Watts  &  S.  269;  Applegate  v.  Ma- 
son, 13  Ind.  75;  Ingalla  v.  Morgan,  10  N.  Y.  178;  Findlay  v.  Bank  of  United 
States,  2  McLean,  44;  Cheeaeborough  v.  Millard,  1  Johns.  Ch.  409;  7  Am.  Dec. 
494;  Alston  v.  Mumford,  1  Brook.  266;  Evertsen  v.  Booth,  19  Johns.  486;  Bes- 
ley  V.  Lawrence,  11  Paige,  581;  Mechanics'  Bank  v.  Edwards,  1  Barb.  271; 
Baine  v.  Williams,  10  Smedes  &  M.  113;  Geller  v.  Hoyt,  7  How.  Pr.  265; 
Trimmer  v.  Bayne,  9  Vea.  209;  Lanoy  v.  Athol,  2  Atk.  446;  Lee  v.  Gregory, 
12  Neb.  282. 
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Deo.  494:  'If  a  creditor  has  a  lien  on  two  different 
parcels  of  land,  and  another  creditor  has  a  lien  of  a 
younger  date  on  one  of  those  parcels  only,  and  the  prior 
creditor  elects  to  take  his  whole  demand  out  of  the  land 
on  which  the  junior  creditor  has  a  lien,  the  latter  will 
be  entitled  either  to  have  the  prior  creditor  thrown 
upon  the  other  fund,  or  to  have  the  prior  lien  assigned 
to  him,  and  to  receive  all  the  aid  it  can  afford  him.' 
This  principle,  derived  from  the  civil  law,  and  incorpo- 
rated into  the  English  chancery  law,  is  sometimes  called 
-the  doctrine  of  substitution,  and  is  most  usually  applied 
to  the  marshaling  of  assets  in  bankruptcy  cases,  and  the 
like.  The  operation  of  the  principle  is  not  affected  by 
rthe  nature  of  the  property  which  constitutes  the  double 
fund,  but  applies  whenever  a  paramount  creditor  holds 
collateral  security,  or  can  resort  collaterally  to  other 
real  or  personal  estate  for  the  satisfaction  of  the  debt."^ 
If  the  judgment  debtor  has  sold  any  part  of  the  prop-' 
erty  which  is  subject  to  the  lien  of  the  writ  or  judg- 
ment, equity  will  protect  the  alienee,  if  it  can  do  so 
without  injustice  to  the  creditor.  Hence  it  will  enjoin 
■the  latter  from  selling  the  property  purchased  by  the 
former,  until  after  he  has  sold  all  other  property  liable 
to  sale  under  the  writ.^  If  the  judgment  debtor  has 
aliened  different  parcels  of  land  at  different  times,  equity 
will  compel  the  creditor  to  sell  such  parcels  inversely 

*  Ross  V.  Duggan,  5  Col.  85. 

2  Agricultural  Bank  v.  Fallen,  8  Smedes  &  M.  359;  47  Am.  Dec.  92;  James 
V.  Hubbard,  1  Paige,  228;  Russell  v.  Houston,  5  Ind.  180;  Welch  v.  Titsworth, 
22  How.  Pr.  474;  Clowes  v.  Dickerson,  5  Johns.  Ch.  235;  9  Cow.  403;  Rollins 
V.  Thompson,  13  Smedes  &  M.  522;  Hurd  v.  Eaton,  28  111.  122;  Thompson  -o. 
Murray,  2  Hill  Ch.  204;  29  Am.  Deo.  68;  Baine  v.  Williams,  10  Smedes  &  M. 
113;  Massie  v.  Wilson,  16  Iowa,  490;  Sidener  v.  White,  46  Ind.  588;  Houston 
V.  Houston,  67  Ind.  276;  Edwards  v.  Appelgate,  70  Ind.  325;  Commercial  Bank 
V.  Western  R.  Bank,  11  Ohio,  444;  38  Am.  Deo.  739;  McClung  v.  Beime,  10 
Leigh,  394;  34  Axn.  Dec.  739. 
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to  the  order  of  their  alienation. "^  But  it  must  be  re- 
membered that  equity  will  not  interpose  to  enjoin  the 
execution- creditor,  where,  by  so  doing,  it  will  destroy 
or  imperil  his  rights,  or  prevent  him  from  obtaining 
that  satisfaction  of  his  judgraeat  to  which  he  is  both 
legally  and  equitably  entitled.^ 

The  judgment  creditor  is  entitled  to  sell  the  home- 
stead of  the  defendant  when  his  judgment  is  to  fore- 
close some  mortgage  or  other  lien,  or  when  it  is  based 
upon  some  claim  against  which  the  homestead  exemp- 
tion cannot  prevail.  It  may  be  that  his  lien  also  in- 
cludes other  property.  If  there  are  any  other  persons 
interested  in  such  other  property,  they  will  desire  to 
have  the  homestead  first  sold,  to  free  from  the  plain- 
tiff's judgment  the  property  against  which  their  claims 
may  be  enforced,  while  the  defendants,  on  the  other 
hand,  will  seek  to  have  the  other  property  first  sold,  in 
order  that  the  liability  of  the  homestead  to  sale  may 
either  be  terminated,  or  reduced  to  the  lowest  possible 
amount.  Upon  this  subject  the  decisions  are  irrecon- 
cilable. Some  of  them  sustain  the  right  of  purchasers 
or  holders  of  liens  upon  the  non-homestead  property  to 
compel  a  plaintiff  entitled  to  sell  the  homestead  to  re- 
sort to  it  before  pursuing  the  other  property.^  But 
the  more  reasonable  view  is,  that  the  equity  of  the 
homestead  claimants  to  retain  their  home  is  at  least 
equal  to  that  of  their  creditors  to  have  it  sold,  and 

'  Hart  V.  Ewing,  12  Lea,  519;  Renick  v.  Ludington,  20  W.  Va.  511;  Craw- 
ord  V.  Richeson,  101  111.  351;  James  v.  Hubbard,  1  Paige,  228;  Governeur  v. 
Lynch,  2  Paige,  300. 

''  James  v.  Habbard,  1  Paige,  228. 

3  White  V.  Polleys,  20  Wis.  503;  91  Am.  Dec.  432;  Pittman's  Appeal,  48 
Pa.  St.  315;  Jonea  v.  Dow,  18  Wis.  241;  Shelly's  Appeal,  36  Pa.  St.  373; 
Myers's  Appeal,  78  Pa.  St.  452.  The  efifect  of  the  Wisconsin  decisions  has 
been  nullified  by  a  statute  of  that  state.  2  Taylor's  Wis.  Stats.  1700;  Laws 
1870,  c.  133,  sec.  1. 
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therefore  that  chancery  will  not  aid  the  latter  by  com- 
pelling the  judgment  creditor  to  first  resort  to  the 
homestead/  Perhaps  a  more  difficult  question  is,  May 
one  who  has  a  lien  on  homestead  and  other  property 
be  compelled  by  the  homestead  claimants  to  first  resort 
to  the  latter?  On  the  one  side,  it  is  insisted  that  the 
right  to  compel  a  marshaling  of  assets  never  existed 
in  favor  of  judgment  debtors,  but  only  in  behalf  of  per- 
sons claiming  under  them,  and  that  the  creation  of  the 
lien  by  the  homestead  claimants  was,  in  effect,  an  agree- 
ment on  their  part  that  the  lien-holder  might  at  his 
discretion  sell  any  of  the  property  which  was  subject 
to  such  lien,  and  that  such  agreement  precludes  such 
claimants  from  exercising  any  control  over  such  discre- 
tion.^ But  homestead  laws  should  be  liberally  con- 
strued, and  no  intention  should  be  presumed,  nor 
should  any  interpretation  be  indulged  which  is  at  va- 
riance with  the  natural  and  obvious  purpose  of  the' 
parties.  The  claimants,  in  the  absence  of  any  expres- 
sion of  a  contrary  intent,  should  be  presumed  to  intend 
no  further  peril  to  their  homestead  than  necessity  de- 
mands, while  he  who  receives  a  mortgage  from  them 
should  be  regarded  as  obtaining  a  mere  security  for 
his  debt,  and  not  the  right  to  employ  that  security  in 
such  a  mode  as  to  needlessly  imperil  the  homestead! 
Hence  a  mortgage  on  a  homestead  and  other  property 
may  fairly  be  interpreted  as  a  waiver  of  the  homestead 
right  only  so  far  as  may  be  necessary  to  secure  the 
debt;    or,  in  other  words,  as  a  stipulation  that  the 

» Brown  v.  Cozard,  68  111.  180;  Ray  v.  Adams,  45  Ala.  168;  MoArthnr  v. 
Martin,  23  Minn.  80;  Foley  v.  Cooper,  43  Iowa,  376;  Colby  v.  Crocker,  17 
Kan.  527. 

=  Searle  v.  Chapman,  121  Mass.  19;  4  Am.  L.  T.  Rep.  386;  Plain  v.  Roth, 
107  HI.  558. 
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homestead  may  be  sold,  if  the  other  property  proves 
inadequate  to  satisfy  the  mortgagee's  demand.  Under 
this  interpretation,  the  homestead  claimants  are  en- 
titled to  compel  the  sale  of  the  other  property  in  pref- 
erence to  the  homestead,  and  need  not  submit  to  the 
sale  of  the  homestead  until  the  other  securities  have 
been  exhausted,  without  fully  discharging  thedebt.^  '  If 
a  mortgagor  is  as  between  himself  and  his  co-mortgagors 
a  mere  surety,  he  may  compel  the  lands  of  the  latter 
to  be  first  sold.^ 

*  §  441.    Injunctions  from  Courts  of  Bankruptcy.  — 

When  a  petition  for  an  adjudication  of  involuntary 
bankruptcy  is  filed  under  the  bankrupt  act  of  the 
United  States,  the  court  "  may  by  injunction  restrain 
the  debtor,  and  any  other  person,  from  making  any 
transfer  or  disposition  of  any  part  of  the  debtor's  prop- 
erty "  not  excepted  from  the  operation  of  the  act.^  The 
district  and  circuit  courts  of  the  United  States  have 
deemed  the  power  to  issue  injunctions  enjoining  persons 
from  proceeding  in  state  courts  to  be  necessary  to  a 
complete  adjustment  of  the  relative  rights  of  the  bank- 
rupt and  his  creditors ;  and  these  subordinate  federal 
courts,  finding  this  power  exceedingly  convenient  and 
useful,  have,  in  numerous  instances,  affirmed  its  exist- 
ence, and  proceeded  to  exercise  it  in  a  most  summary 
manner.  In  fact,  the  history  of  the  adjudications  made 
under  the  bankrupt  act  is  but  an  exhibition  of  the  most 
remarkable  usurpation  of  powers  on  the  part  of  th'e  dis- 

'  McLaughlin  v.  Hart,  46  Cal.  639;  Bartholomew  v.  Hook,  23  Cal.  277;  But- 
ler V.  Staiiibaok,  87  N.  C.  218';  Wilson  v.  Patten,  87  N.  C.  318. 

'  Wilcox  V.  Todd,  64  Mo.  388;  Johns  v.  Reardon,  11  Md.  4G5;  Knight  ». 
Whitehead,  26  Miss.  245;  Loomer  v.  Wheelwright,  3  Sand.  Ch.  135;  Moffitt  ». 
Roche,  77  Ind.  48. 

»  Rev.  Stats.  U.  S.,  sec.  5024. 
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trict  and  circuit  courts.  This  usurpation  has,  at  all 
proper  opportunities,  been  checked  and  discountenanced 
by  the  supreme  court.^  Precisely  when,  if  at  all,  a 
court  having  jurisdiction  of  proceedings  in  bankruptcy 
ruay  enjoin  a  plaintiff  from  enforcing  an  execution  issued 
out  of  a  state  court,  cannot  be  known  until  the  supreme 
court  shall  have  determined  the  question.  Executions 
have,  in  several  instances,  been  enjoined  when  the  levies 
thereunder  were  made  after  the  institution  of  the  pro- 
ceedings in  bankruptcy.^  But  not  satisfied  with  this, 
the  lower  courts  did  not  hesitate  to  proceed  to  take 
such  further  steps  as  were  necessary  to  give  them  that 
exclusive  control  over  the  bankrupt's  assets  which  they 
deemed  essential  to  the  accomplishment  of  the  objects 
at  which  they  supposed  the  act  to  be  directed.  Credi- 
tors having  liens  which,  prior  to  the  commencement  of 
the  proceedings  in  bankruptcy,  had  been  perfected  by 
levies  under  executions,  were,  often  in  a  summary 
manner,  forced  to  relinquish  the  possession  of  the  prop- 
erty held  under  their  writs,  to  turn  such  property  over 
to  the  debtor's  assignee,  and  forego  the  realization  of 
the  benefit  of  their  liens  until  it  could  be  accomplished 
in  the  federal  courts.^  It  is  now  to  be  settled,  beyond 
controversy,  that  if,  before  the  filing  of  the  petition  in 

»  See  Smith  v.  Mason,  14  Wall.  419;  Marshall  v.  Knox,  16  Wall.  551;  Wil- 
son V.  City  Bank,  17  Wall.  476;  Mays  v.  Fritton,  20  Wall.  414;  Doe  v.  Child- 
ress, 21  Wall.  642;  Eyster  v.  Gaff,  8  Chic.  L.  N.  177;  91  U.  S.  521. 

2  Hyde  v.  Bancroft,  8  Nat.  Bank.  Reg.  24;  6  Ben.  392;  Pennington  v.  Sale, 

1  Nat.  Bank.  Reg.  572;  Jones  v.  Leach,  1  Nat.  Bank.  Reg.  595;  In  re  Wallace, 

2  Nat.  Bank.  Reg.  134;  1  Deady,  433. 

s  In  re  Mallory,  6  Nat.  Bank.  Reg.  22;  1  Saw.  88;  2  L.  T.  B.  247;  In  re 
Atkinson,  7  Nat.  Bank.  Reg.  143;  5  L.  T.  B.  320;  4  Chic.  L.  N.  359;  19  Pittsb. 
L.  J.  188;  Irving  v.  Hughes,  7  Am.  Law  Reg.  209;  Samson  v.  Burton,  6  Nat. 
Bank.  Reg.  403;  9  Blatehf.  372;  In  re  Ulrich,  8  Nat.  Bank.  Reg.  15;  6  Ben.  483; 
In  re  Bowie,  1  Nat.  Bank.  Reg.  185;  Sedgwick  v.  Menck,  1  Nat.  Bank.  Reg. 
108;  Bump  on  Bankruptcy,  8th  ed  ,  pp.  206,  207,  217. 
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bankruptcy,  a  levy  has  been  made,  and  the  property 
placed  in  custodia  legis,  the  possession  of  the  officer 
holding  the  writ  cannot  be  disturbed  by  the  court  in 
which  the  petition  is  filed.  The  officer,  by  the  levy, 
acquires  a  special  property,  together  with  the  right  to 
retain  possession,  and  to  dispose  of  the  property  as 
directed  bv  his  writ.^ 

•  Townsend  o.  Leonard,  1  Cent.  L.  J.  69;  Johnson  v.  Bishop,  1  Woolw.  324; 
Appleton  V.  Bowles,  6  Chic.  L.  N.  192;  Marshall  v.  Knox,  16  Wall.  551;  8  Nat. 
Bank.  Reg.  97;  Campbell's  Case,  1  Abb.  185;  1  Nat.  Bank.  Reg.  165;  1  L.  T. 
B.  30;  In  re  William  Burns,  7  Am.  Law  Rc^.  105;  1  Nat.  Bank.  Reg.  174;  24 
Leg.  Int.  357;  Clark  v.  Binninger,  38  How.  Pr.  341;  3  Nat.  Bank.  Reg.  518;  3 
L.  T.  B.  49;  Tenth  Nat.  Bank  v.  Sanger,  42  How.  Pr.  179;  Ex  parte  Donald- 
son, 7  Am.  Law  Reg.  213;  Smiths.  Mason,  14  Wall.  419;  6  Nat.  Bank.  Reg.  1 
Wilson  V.  Childs,  8  Nat.  Bank.  Reg.  527;  21  Pittsb.  L.  J.  17;  30  Leg.  Int.  321 
6  Chic.  L.  N.  27;  Peck  v.  Jenness,  7  How.  612;  Colby  v.  Ledden,  6  How.  626 
In  re  Shuey,  9  Nat.  Bank.  Reg.  526;  6  Chic.  L.  N.  248;  Goddard  v.  Weaver,  6 
Nat.  Bank.  Reg.  440;  Thompson  v.  Moses,  43  Ga.  883. 
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CHAPTER  XXXII. 

OF  THE   SATISFACTION  OF  EXECUTIONS,   AND   THE  DISTRIBU- 
TION AND  COLLECTION  OF  THEIR  PROCEEDS. 

§  442.  To  whom  payment  may  be  made. 

§  443.  How  payment  may  be  made. 

§  444.  In  what  cases  writs  may  be  kept  alive  after  payment. 

§  445.  Satisfaction  by  proceedings  under  execution. 

§  446.  Remedies  where  an  officer  is  in  doubt  concerning  the  distribution  of 

proceeds. 

§  447.  General  rules  concerning  the  rights  of  claimants  of  proceeds. 

§  448.  When  officers  become  liable  for  not  paying  over  proceeds. 

§  449.  When  officers  become  liable  for  iuxerest. 

§  450.  Defenses  to  actions  to  recover  money  collected  under  execution. 

§  44S.    To  Whom  Payment   may  be  Made. — In 

another  work,^  we  have  treated  of  the  satisfaction  of 
judgments.  As  writs  of  execution  exist  only  for  the 
purpose  of  enforcing  judgments,  it  is  evident  that 
whenever  a  judgment  is,  by  any  means,  satisfied,  the 
writ  which  issued  for  its  enforcement  must  also  be 
treated  as  satisfied.  Hence  whatever  we  have  writ- 
ten regarding  the  satisfaction  of  judgments,  is  appli- 
cable to  the  satisfaction  of  executions,  and  we  shall, 
therefore,  in  this  chapter,  do  little  beyond  repeating, 
in  a  condensed  form,  the  substance  of  what  we  have 
heretofore  written  concerning  the  satisfaction  of  judg- 
ments. Satisfaction  is  produced,  —  1.  By  payment 
made  by  or  in  behalf  of  the  defendant  in  execution ; 
and  2.  By  payment,  or  something  which  the  law  re- 
gards as  equivalent  to  payment,  produced  by  proceed- 
ings taken  by  a  sheriff  or  constable  under  and  by  virtue 
of  a  writ  of  execution.     The  first  question  in  regard  to 

1  Freeman  on  Judgments,  c.  20. 
Vol.  IL-89  * 
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payment  made  by  or  for  the  defendant  is  this:  To 
whom  may  the  payment  be  made  ?  The  answer  is, 
that  it  may  be  to  the  plaintiff,^  or  to  one  of  several 
plaintiffs/  or  to  the  officer  holding  the  writ/  or  to  the 
plaintiff's  attorney,*  except  where  the  defendant  knows 
■that  the  attorney  has  no  authority  to  receive  it,  or  to 
..a  procliein  ami,^  or  the  attorney  of  such  prochein  ami.^ 
JBut  an  officer  is  not  entitled  to  receive  payment  be- 
•fore  the  execution  issues, '^  nor  after  the  return  day 
thereof,^  because  prior  to  the  issuing  of  the  writ  the 
■exercise  of  his  official  functions  has  not  been  invoked, 
and  after  its  return  day  his  power  to  act,  except  for 
the  purpose  of  disposing  of  property  already  levied 
upon,  has  terminated.  If  a  payment  is  made  to  him, 
it  can  be  received  only  in  his  private  capacity.     He  is 

'  Atkinson  v.  Cooper,  2  Hamph.  361;  Lazarua  v.  FoUmer,  4  Watts  &  S.  9. 

^  Erwin  v.  Rutherford,  1  Yerg.  169.  One  of  several  co-obligees  may  re- 
ceive payment,  and  grant  a,  release  from  the  obligation  due  to  himself  and 
others.  Freeman  on  Cotenancy  and  Partition,  sees.  177-180;  Wallace  v.  Kel- 
sall,  7  Mees.  &  W.  264;  8  Dowl.  P.  C.  841;  4  Jur.  1064;  Husband  v.  Davis,  10 
Com.  B.  645;  20  L.  J.  Com.  P.  118;  Jones  v.  Yates,  9  Barn.  &  C.  532;  4  M. 
&  R.  613;  Fitch  v.  Forman,  14  Johns.  174;  Pierson  v.  Hooker,  3  Johns.  68;  3 
Am.  Dec.  467;  Bulkley  v.  Dayton,  14  Johns.  387;  People  v.  Keyser,  28  N.  Y. 
228;  84  Am.  Dec.  338;  Bowes  v.  Seeger,  8  Watts  &  S.  222;  Ruddock's  Case,  6 
Co.  25  a;  Razing  v.  Ruddock,  Cro.  Eliz.  648. 

'  Webb  V.  Bumpass,  9  Port.  201;  33  Am.  Dec.  310. 

*  Harper  v.  Harvey,  4  W.  Va.  539;  Yoakum  v.  Tilden,  3  W.  Va.  167;  100 
Am.  Dec.  738;  Wilkinson  v.  Halloway,  7  Leigh,  277;  Haden  o.  Walker,  5 
Ala.  86.  Note  to  Clark  v.  Randall,  76  Am.  Dec.  259;  Ely  v.  Harvey,  6  Bush, 
620;  Frazier  v.  Park's  Adm'r,  56  Ala.  363(  Rogers  v.  McKenzie,  81  N.  C.  164; 
Miller  V.  Scott,  21  Ark.  396. 

*  Morgan  v.  Thorne,  7  Mees.  &  W.  400;  White  v.  Hall,  Sir  F.  Moore,  862; 
Collins  V.  Brook,  5  Hurl.  &  N.  700;  29  L.  J.  Ex.  255;  6  Jur.,  N.  S.,  999. 

»  Baltimore  &  O.  R.  R.  v.  Fitzpatrick,  36  Md.  624. 

'  Bobo  «.  Thompson,  3  Stew.  &  P.  385.     See  Governor  v.  Read,  38  Ala.  254. 

'  Ante,  §  106;  Wood  v.  Robinson,  3  Smedes  &  M.  271;  Chapman  v.  Cowles, 
41  Ala.  103;  91  Am.  Dec.  508;  Edward  v.  Ingraham,  31  Miss.  272;  Barton  v. 
Lockhart,  2  Stew.  &  P.  109;  Hamilton  v.  Ward,  4  Tex.  356;  Harris  v.  Ellis, 
30  Tex.  4;  94  Am.  Deo.  290;  Williams  v.  Williamson,  6  Ired.  281;  45  Am. 
Dec.  494.     Contra:  James  v.  Yates,  3  Met.  (Ky.)  343. 


1411  SATISFACTION  OF  EXECUTIONS.  §443 

no  longer  the  agent  of  the  plaintiff  nor  of  the  law; 
and  a  payment  to  him,  unless  ratified  or  accepted  by 
the  plaintiff,  is  manifestly  inoperative.  To  this  rule 
we  apprehend  there  must  be  an  exception,  when  he 
has  levied  upon  property  before  the  return  day  which 
he  is  about  to  sell  afterwards.  The  defendant  surely 
lias  the  right  to  prevent  this  sale,  and  to  entitle  him- 
self to  the  return  of  the  property  by  paying  the  judg- 
ment. As  the  officer  with  respect  to  such  property 
retains  authority  to  compel  payment,  he  must  necessa- 
rily have  power  to  accept  it.  Payment  must  be  made 
to  the  real  party  in  interest  instead  of  to  the  nominal 
plaintiff,  provided  the  interest  of  the  former  is  known 
to  the  defendant.^  The  right  of  plaintiff  to  receive 
payment  terminates  when  he  assigns  the  judgment.^ 
Payment  to  an  officer  not  authorized  to  receive  it  is 
entirely  inoperative,  and  can  produce  no  satisfaction 
of  the  writ.*  On  the  other  hand,  payment  made  to  an 
officer  authorized  to  receive  it  is  of  itself  a  satisfaction 
of  the  writ,  although  the  money  is  wasted  or  misap- 
propriated by  the  officer.* 

§  443.  How  Payment  may  be  Made. — A  plaintiff 
may  accept  payment  of  his  judgment  in  property  of 
any  kind  or  nature ;  having  once  accepted  a  note,  check, 

1  Triplett  v.  Scott,  12  111.  137;  Zantzinger  v.  Old,  2  Dall.  265;  Hodson  v. 
McConnell,  12  111.  170. 

2  Guthrie  v.  BasWine,  25  Pa.  St.  80. 

3  Bank  of  Georgetown  v.  Ault,  31  Ga.  359;  Brier  v.  Woodbury,  1  Pick.  362. 
*  Planters'  Bank  v.  Spencer,  3  Smedes  &  M.  305;  Banks  v.    Evans,  10 

Smedes  &  M.  35;  48  Am.  Deo.  734;  O'Neall  v.  Luak,  1  Bailey,  220.  But  where 
the  proceeding  was  in  the  nature  of  a  creditor's  bill,  and  the  property  was  by 
order  of  the  court  sold  by  the  sheriff,  who  embezzled  the  money,  it  was  held 
that  the  sheriff  was  not  the  agent  of  a  mortgagee,  on  whose  mortgage  the 
money  should  have  been  paid,  and  therefore  that  the  mort;;age  remained 
unsatisfied.     Chalmers  v.  Tomipseed,  21  S.  C.  126. 
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bank  bill,  or  any  other  thing  of  value,  as  a  full  satisfac- 
tion, he  cannot  subsequetitly  revoke  his  own  act  and  in- 
sist on  payment  in  money/  An  officer  acting  by  virtue 
of  an  authority  conferred  by  law,^  or  an  attorney^  act- 
ing uhder  and  by  virtue  of  a  general  retainer,  has  no 
power  to  satisfy  a  judgment  or  execution,  except  upon 
payment  to  him  in  money  of  the  entire  amount  due 
thereon.  It  has  sometimes  happened  that  the  business 
of  a  particular  locality  was  carried  on  almost  exclusively 
in  bank  bills.  Where  this  was  the  case,  it  was  decided, 
in  a  few  instances,  that  sheriffs  and  other  officers  author- 
ized to  receive  money  under  execution  were  justified  in 
accepting  such  bills,  and  that  by  such  acceptance  a  sat- 
isfaction of  the  writ  was  produced.*     In  none  of  these 

^  Witherly  v.  Mann,  11  Johns.  519;  Lyon  v.  Northrup,  17  Iowa,  314if  Wes- 
ton V.  Clark,  37  Mo.  572;  Ives  v.  Phelps,  16  Minn.  451. 

2  Mitchell  V.  Haekett,  14  Cal.  661;  Cnitohfield  v.  Robbins,  5  Humph.  15; 
42  Am.  Dec.  417;  Dibble i7.  Briggs,  28111.  48;  Healdi;.  Bennett,  1  Doug.  (Mich.) 
'  51-5S;  Mumford  v.  Artfistrong,  4  Cow.  553;  Harris  v.  EJlis,  30  Tex.  4;  94  Am. 
Deo.  296;  Williams  v.  Charles,  7  Ala.  202;  Bobo  v.  Thompson,  3  Stew.  &  P. 
385;  Thorpe  v.  Wheeler,  23  111.  544;  Planters'  Bank  v.  Seott,  5  How.  (Miss.) 
246;  Cooney  v.  Wade,  4  Hiiinph.  444;  40  Am.  Dec.  657;  Haynes  v.  Bridge,  1 
Cold.  34. 

'  Kenny  v.  Hazeltine,  6  Humph.  63;  Keller  u.  Scott,  2  Smedes  &  M.  81; 
Perkins  v.  Grant,  3  La.  Ann.  328;  Phelps  v.  Pra^on,  9  La.  Ann.  488;  Green- 
well  V.  Roberts,  7  Low.  63;  Duiibarv.  Morris,  3  Rob.  (La.) 278;  Smock  v.  Dade, 
5  Rand.  639;  16  Am.  Dec.  780;  Garthwaite  v.  Wentz,  19  La.  Ann.  196;  Lewis 
V.  WoodruflF,  15  How.  Pr.  539;  Benedict  v.  Smith,  10  Paige,  126;  Beers  v.  Hen- 
drickson,  45  N.  Y.  665;  Jackson  v.  Bartlett,  8  Johns.  361;  Wakeman  v.  Jones, 
1  Cart.  517;  Wilkinson  v.  HoUoway,  7  Leigh,  277;  Jones  u.  Ransom,  3  lud. 
327;  Abbea.  Rood,  6  McLean,  107;  Jewett  v.  Wadleigh,  32  Me.  110;  Vail  v. 
Conaut,  15  Vt.  314;  Lewis  v.  Gamage,  1  Pick.  347;  McCarver  v.  Nealey,  1  G. 
Greene,  360. 

*  Laird  i>.  Folwell,  10  Seisk.  92;  Crutchfield  v.  Robbins,  5  Humph.  15;  42 
Am.  Dec.  417;  Haynes  v.  Wheat,  9  Ala.  239;  overruled  in  Aicardi  v.  Robbins, 
41  Ala.  541;  94  Am.  Dec.  614.  In  North  Carolina  it  was  conceded  that  the  • 
plaintiff  had  the  right  to  insist  upon  payment  in  coin  (Greenlee  v.  Sudderth,  65 
N.  C.  470),  but  that  he  \<faived  such  right,  and  could  be  compelled  to  accept 
current  bills,  unless  he  gave  notice  to  the  officer,  before  the  latter  had  made 
any  collection,  that  nothing  but  lawful  money  would  be  received.  Governor  v. 
Carter,  3  Hawks,  328;  14  Am.  Dec.  688;  Atkin  v.  Mobiiey,  62  N.  0.  31;  Utley 
V.  Young,  68  N.  0.  387. 
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cases  was  the  right  of  the  plaintiff  to  exact  payment  in 
lawful  money  denied;  but  it  was  insisted  that  if  bills  of 
the  class  received  by  the  officer  were  at  the  time  of 
their  reception  generally  circulating  as  money  at  the 
place  where  the  writ  issued,  then  that,  in  the  absence 
of  instructions  to  the  contrary,  there  existed  an  implied 
assent  that  the  officer  might  receive  payment  in  such 
bills.  Unquestionably,  the  temptation  toward  this  line 
of  decisions  was  at  different  periods  very  great  in  many 
of  the  states.  The  temptation  was,  however,  very 
generally  overcome. 

A  very  decisive  preponderance  of  the  authorities 
declares  that  a  payment  in  bank  notes,  when  made  to 
an  attorney  or  an  officer,  produces  no  satisfaction  unless 
the  plaintiff  elects  to  receive  them.  The  reasoning  on 
which  they  are  based  wa,s  quite  satisfeictorily  stated  by 
Judge  Sharkey  of  Mississippi  in  an  opinion,  in  the 
course  of  which  he  said :  "By  the  execution  the  sher- 
iff was  commanded  to  levy  the  money.  His  duty  was 
plain  and  his  power  limited.  The  command  being  to 
levy  the  money,  the  sheriff  had  no  authority  to  depart 
from  it,  and  being  commanded  to  raise  the  money,  he 
could  not  legally  reteive  from  the  defendant  by  volun- 
tary payment  anything  but  money.  By  receiving  any- 
thing else,  the  officer  departs  from  his  authority  and 
from  his  duty,  and  his  act,  therefore,  is  not  binding  on 
the  plaintiff.  Before  the  judgment,  the  plaintiff  was 
not  bound  to  receive  anything  in  dischg,rge  of  his  debt 
but  gold  and  silver.  Would  it  not  be  singular  that 
after  judgment,  after  the  obligation  had  been  raised  in 
dignity,  the  defendant  should  be  allowed  to  discharge 
it  by  depreciated  paper  money?  That  this  payment 
was  received  by  the  sheriff  makes  no  difference;   in 
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receiving  it,  he  went  beyond  the  scope  of  his  power, 
and  the  plaintiff  is  not  bound  by  his  acts."^ 

The  plaintiff  may  ratify  the  act  of  an  officer  or  attor- 
ney in  receiving  payment  in  bank  bills,  or  in  any  other 
kind  of  property.  That  ratification  may  be  presumed 
from  his  manifest  acquiescence,  as  well  as  from  his  ex- 
press declarations.^  If  a  sheriflp  returns  a  writ  satis- 
fied, when  he  has  not  received  payment  thereof  in 
money,  the  plaintiff  is  not  bound  thereby.  He  may 
have  the  return  vacated  and  procure  an  alias  writ,  or 
he  may  treat  the  return  as  true,  and  compel  the  sher- 
iff to  account  to  him  for  the  amount  of  the  writ  in  the 
kind  of  money  which  the  officer  was,  by  law,  required  to 
collect.*  Sometimes  two  or  more  judgments  are  based 
upon  the  same  cause  of  action.  This  happens  when 
one  is  entered  for  an  original  obligation,  and  the  other 
upon  a  collateral  obligation  taken  merely  as  security/ 
and  also  when  several  judgments  are  entered  against 

•  Gasquet  v.  Warren,  2  Smedes  &  M.  514;  Tutt  v.  Fulgham,  5  How.  (Miss.) 
621;  Anderson  v.  Carlisle,  7  How.  (Miss.)  408;  Bright  v.  Koss,  11  Smedes  &  M. 
289;  Anketell  v.  Torrey,  7  Smedes  &  M.  467;  Morton w.  Walker,  7  How.  (Miss.) 
554;  Prewett  v.  Standifer,  8  Smedes  &  M.  493;  Griffin  u.  Thompson,  4  How. 
244;  McFarland  v.  Gwin,  3  How.  717;  Gwin  v.  Breedlove,  2.  How.  29;  Aicardi 
V.  Robbins,  41  Ala.  541;  94  Am.  Dec.  614;  Railey  v.  Bagley,  19  La.  Ann.  172; 
WioklifFe  v.  Davis,  2  J.  J.  Marsh.  69;  Coxe  v.  State  Bank,  3  Halst.  172;  14 
Am.  Dec.  417;  Moody  u.  Mahurin,  4  N.  H.  296;  Sinclair  v.  Piercy,  5  J.  J. 
Marsh.  64;  Dunbar  v.  Morris,  3  Rob.  (La.)  278;  Chapman  v.  Cowles,  41  Ala. 
103;  91  Am.  Dec.  508;  Holt  v.  Robinson,  21  Ala.  100;  56  Am.  Dec.  240;  Ran- 
dolph V.  Ringgold,  10  Ark.  279;  52  Am.  Dec.  235.  -Payment  in  confederate 
treasury  notes,  made  during  the  late  war,  where  they  were  the  currency  in 
common  use,  has,  in  Georgia  and  Louisiana,  been  held  to  have  produced  a  sat- 
isfaction of  the  judgment.  Boyd  v.  Sales,  39  Ga.  72;  Harvey  v.  Walden,  23  La. 
Ann.  162.  The  rule  is  otherwise  in  Alabama.  Aicardi  v.  Robbins,  41  Ala. 
541;  94  Am.  Dec.  614;  Ellis  v.  Smith,  42  Ala.  349;  Thompson  v.  Perry  man,  45 
Ala.  620.  Such  a  payment,  if  made  to  an  officer  after  the  confederacy  had 
failed,  is  unquestionably  inoperative.     Sirrine  v.  Griffin,  40  Ga.  169. 

2  Prewett  v.  Standifer,  8  Smedes  &  M.  493;  McKay  v.  Smitherman,  64 
N.  C.  47. 

^  Bank  of  Orange  v.  Wakeman,  1  Cow.  46;  Colton  v.  Camp,  1  Wend.  368. 
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dififerent  persons  who  are  severally,  or  jointly  and  sev- 
erally, liable  for  a  single  tort  or  upon  a  single  contract. 
In  all  these  cases  the  satisfaction  of  one  of  the  judg- 
ments operates  as  a  satisfaction  of  all,^  except  as  to 
costs. 

§  444.  In  What  Cases  Writs  may  be  Kept  Alive 
after  Payment. — The  voluntary  payment  of  the 
amount  due  on  a  judgment  or  execution,  if  made  un- 
conditionally, and  without  any  reservation  of  the  right 
to  keep  the  judgment  alive,  is  unquestionably  and  irrev- 
ocably a  satisfaction  of  the  writ,  no  matter  by  whom 
the  payment  was  made.^  This  rule  has  been  very  fre- 
quently enforced  against  sheriffs  and  constables  who 
first  paid  off  executions  in  their  hands,  and  next  at- 
tempted to  indemnify  themselves  by  proceeding  as  if 
such  writs  were  still  in  force.*  So  where  an  officer 
charged  with  the  execution  of  a  writ  had  so  neglected 
his  daty  as  to  become  liable  to  the  plaintiff  for  the 
amount  thereof,  and  thereafter  voluntarily  discharged 
such  liability,  it  was  held  that  the  writ  was  irrevocably 

Frseraan  on  Judgments,  see.  467;  Loekhart  v.  MoElroy,  4  Ala.  572;  Mc- 
Nutt  V.  Wilcox,  I  Free;n.  Ch.  116;  Sherman  v.  Brett,  7  Wis.  139;  Thompson 
V.  Percival,  5  Barn.  &  Adol.  925;  Craft  v.  Merrill,  14  N.  Y.  456;  Boardman  v. 
Acer,  13  Mich.  77;  87  Am.  Dec.  736;  note  to  Kirkwood  v.  Miller,  73  Am.  Dec. 
145;  Kenyon  v.  Woodruff,  33  Mich.  315;  Blann  v.  Crooheron,  19  Ala.  647;  54 
Am.  Dec.  203;  Fleming  v.  McDonald,  50  Ind.  278;  19  Am.  Kep.  711. 

1  Stevens  v.  Morse,  7  Greenl.  36;  20  Am.  Dec.  337;  Caldwell  v.  Fifleld,  4 
Zab.  150;  Sandford  w.  McLean,  3  Paige  Ch.  117;  Morris  b.  Lake,  9  Smedes  & 
M.  521;  48  Am.  Deo.  724;  EoUins  v.  Thompson,  13  Smedes  &  M.  522;  Banta 
V.  Snapp,  2  Duvall,  98;  Heads.  Gervais,  Walk.  431;  12  Am.  Dec.  577. 

°  Harwell  u.  Worsham,  2  Humph.  524;  37  Am.  Dec.  572;  Whittier  v.  Hem- 
ingway, 22  Me.  238;  38  Am.  Dec.  309;  Clevinger  v.  Miller,  27  Gratt.  740; 
Faamster  v.  Withrow,  12  W.  Va.  611;  Arnett  v.  Cloud,  2  Ga.  53;  Houatno  r. 
Crutchfield,  22  Ala.  76;  Eeed  v.  Pruyii,  7  Johns.  426;  5  Am.  Dec.  287;  Har- 
well V.  Worsham,  2  Humph.  524;  Boren  v.  MoGhee,  6  Port.  432;  31  Am.  Dec. 
695;  Sherman  v.  Boyce,  15  Johns.  443;  Crutchfield  v.  Haynes,  14  Ala.  49; 
Beach  v.  Vaudenborgh,  10  Johns.  361. 
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satisfied.^  But  probably  an  officer,  when  compelled  to 
pay  the  amount  of  an  execution,  is  still  entitled  to  en- 
force it  in  the  name  of  the  plaintiff,  but  for  his  own 
indemnity.^ 

From  this  rule,  the  courts  of  New  York  have  ex- 
pressed their  dissent  in  a  forcible  and  convincing  man- 
ner ;  and  have  shown  that  a  sound  public  policy  requires 
that  sheriffs  and  constables  be  not  permitted  to  deal  in 
writs  of  execution,  except  in  their  official  capacity.'  If 
two  or  more  persons  are  liable  upon  a  judgment,  no 
doubt  a  payment  by  either  will,  unless  its  effect  be 
limited  by  some  reservation  or  agreement,  operate  as 
a  satisfaction  as  to  all.*  The  more  difficult  question  is, 
whether  any  defendant,  furnishing  money  sufficient  to 
discharge  a  writ  or  judgment,  may,  by  procuring  an 
assignmeut  or  otherwise,  keep  it  alive  for  the  purpose 
of  enforcing  contribution  from  his  co-defendants.  This  . 
question  is  answered  in  the  negative  in  the  states  of 
Alabama,^  Massachusetts,^  New  York,'^  and  North 
Carolina;^  and  in  the  affirmative  in  the  states  of  Cali- 

'  Lintz  V.  Thompson,  1  Head,  456;  73  Am.  Dec.  182;  Jones  v.  Wilson,  3 
Johna.  434;  Meuderback  v.  Hopkins,  8  Johns.  436.  But  in  Massachusetts  an 
officer  may  take  an  assignment  of  the  judgment  at  the  time  he  pays  the  amount 
to  plaintiff,  and  may  afterward  enforce  it  against  the  defendant.  Dunn  v.  Snell, 
15  Mass.  481;  see  alsoNeely  v.  Jones,  16  W.  Va.  642;  37  Am.  Eep.  794;  Beard 
V.  Arbuckle,  19  W.  Va.  142. 

2  Smith  V.  Alexander,  4  Sneed,  482;  Allen  v.  Holding,  9  Mass.  133;  6  Am. 
Deo.  46. 

'  Bigelow  V.  Prevost,  5  Hill,  566;  Carpenter  v.  Stilwell,  11  N.  Y.  61. 
These  cases  show  that  an  officer  paying  a,  judgment  cannot  keep  it  alive  by 
taking  an  assignment  in  his  own  name,  nor  in  the  name  of  a  third  person. 

*  Adams  v.  Drake,  11  Cash.  504;  Stanley  v.  Nutter,  16  N.  H.  22;  Adams  v. 
Keeler,  30  Ga.  86. 

»  Preslar  v.  Stallworth,  37  Ala.  405. 

*  Hammatt  v.  Wyman,  9  Mass.  138. 

'  Harbeck  v.  Vanderbilt,  20  N.  Y.  395. 

«  Towe  V.  Felton,  7  Jones,  216;  Hinton  v.  Odenheimer,  4  Jones  Eq.  4(J6; 
Sherwood  v.  Collier,  3  Dev.  380;  24  Am.  Dec.  264. 
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fornia/  Maryland,^  and  New  Jersey,^  and  also  in  Eng- 
land.* If  payment  is  made  by  a  surety,''  or  an  in- 
dorser,"  he  is  entitled  to  be  subrogated  to  the  rights  of 
the  plaintiff,  unless  he  makes  an  absolute  payment 
without  any  reservation  of  his  rights.  The  effect  of 
the  satisfaction  of  a  judgment  upon  the  power  of  the 
officer  to  further  proceed  has  been  already  considered, 
and  the  conclusion  reached  that  a  majority  of  the  au- 
thorities show  that  it  is  equivalent  to  an  absolute  de- 
struction of  such  power,  and  that  this  rule  prevails  as 
well  against  innocent  purchasers  as  against  persons 
cognizant  of  the  satisfaction/ 

§  445.  Satisfaction  by  Proceedings  under  Execu- 
tion.—  Satisfaction,  instead  of  being  produced  by  direct 
payment  in  money,  may  be  created  by  proceedings 
^taken  under  the  execution.  Thus  it  is  produced, 
sometimes  permanently  and  some(;imes  temporarily, 
by  a  levy  upon  personal  property,*  and  also  by  the 
.delivery  of  lands   under  an   elegit.^     The   levy  upon 

'  Coffee  V.  Tevia,  17  Cal.  239. 
2  Wheeler'a  Estate,  1  Md.  Ch.  80. 

» Brown  v.  White,  5  Dutch.  514;  80  Am.  Deo.  226;  revsraing  White  v. 
Brown,  5  Datch.  307. 

*  Mclntyre  v.  Miller,  13  Mess.  &  W.  728. 

*  See  Freeman  on  Judgments,  sec.  470;  Barringer  v.  Boyden,  7  Jones,  187; 
Dempsey  D.  Bush,  18  Ohio  St.  376;  Sandford  v.  McLean,  3  Paige,  117;  Hayes  v. 
Ward,  7  Johns.  Ch.  123;  8  Am.  Deo.  554;  CottreU'a  Appeal,  23  Pa.  St.  294; 
McOlung  V.  Beime,  10  Leigh,  394;  34  Am.  Dec.  739;  Baily  v.  Brownfield,  20 
Pa.  St.  41. 

'  Freeman  on  Judgments,  sec.  471;  Eno  v.  Crooke,  10  N.  Y.  66;  Corey  v. 
White,  3  Barb.  12. 

1  Ante,  §  19;  Reynolds  v.  Lincoln,  71.  Cal.  183;  Fiuley  v.  Grant,  8  Baxt. 
148.  Contra:  Boreii  v.  McGehee,  6  Port.  432;  31  Am.  Dec.  695;  Nichols  v. 
Dissler,  2  Vroom,  461;  86  Am.  Dec.  219. 

'  See  ani^,  §  269;  Freeman  on  Judgments,  sec.  475. 

'  Ante,  §  282;  Freeman  on  Judgments,  sec.  474.  In  Indiana  a  levy  on  real 
estate  ia  treated  as  a  satisfaction  to  the  same  extent  as  a  like  levy  ou  personalty. 
Lingley  v.  Kelley,  42  Ind.  294. 
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personalty  is,  to  the  extent  of  the  property  levied  upon, 
a  prima  facie  or  conditional  satisfaction ;  ^  but  the  ap- 
parent satisfactioh  may  always  be  rebutted  by  showing 
that  the  levy  was  through  no  fault  of  plaintiff  not  pro- 
ductive,^ and,  as  between  plaintiff  and  defendant,  by 
proving  that  the  levy  was  released  or  abandoned  with 
the  defendant's  consent,  express  or  implied.^  So  the 
apparent  satisfaction  resulting  from  a  sale  may  not  be 
real,  as  where  the  process  or  proceedings  are  void.  In 
that  event,  the  right  to  further  execution  continues,  and 
may  best  be  enforced  by  motion  for  an  order  directing 
that  the  apparent  satisfaction  be  canceled,  and  that  an 
alias  writ  issue.*  If  a  writ  issues  containing  no  direc- 
tions with  respect  to  the  collection  of  interest,  when 
the  statute  provides  for  such  directions,  it  may  be 
satisfied  by  paying  the  principal  and  costs,  exclusive  of 
interest,  and  if  so  satisfied,  no  writ  can  subsequently 
issue  on  that  judgment.^ '  Taking  the  defendant  in 
execution  was,  at  common  law,  regarded  as  a  satisfac- 
tion of  the  judgment,  at  least  so  far  that  no  other  writs 
could  be  issued  or  executed  while  he  remained  in  cus- 
tody, nor  after-he  had  been  discharged  by  the  act  or 
consent  of  the  plaintiff.*     An  execution  and  judgment, 

1  Oliver  v.  State,  64  Ga.  480;  MoCabe  v.  Goodwine,  65  Ind.'288;  ante,  §  269. 

2  Fry  V.  Manlove,  57  Tenn.  256;  25  Am.  Bep.  775;  McEIwea  v.  Jeffreys,  7 
S.  C.  228. 

^  Young  V.  Cleveland,  33  Mo.  126;  82  Am.  Deo.  155;  Chandler  ti.  Higgins, 
109  III.  602;  Cravens  v.  Wilson,  48  Tcx.  324;  Wright  v.  Young,  6  Or.  87. 

■•  Smith  V.  Reed,  52  Cal.  345;  Chandler  v.  Goodrich,  58  N.  H.  525;  ante,  §§ 
53,  54;  Zeigler  v.  McCormiok,  13  Neb.  25. 

>  Todd  V.  Botchford,  86  N.  Y.  517-. 

*  Freeman  on  Judgments,  sees.  476,  477;  Douglas  v.  Wallace,  11  Ohio,  42; 
Tanner  v.  Hague,  7  Term  Kfep.  420;  Vigers  v.  Aldrich,  4  Burr.  2483;  Black- 
bum  V.  Stupart,  2  East,  243;  King  v.  Goodwin,  16  Mass.  63;  Ex  parte  Knowell, 
13  Ves.  193;  Jacques  v.  Wilthy,  1  Durn.  &  E.  557;  Bowrell  v.  Zigler,  19  Ohio, 
362;  Lambert  v.  Parnell,  15  L.  J.  Q.  B.  55;  10  Jur.  31;  Dodge  v.  Doane,  3 
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without  the  direct  payment  of  money,  are  often  satis- 
fied by  a  bid  made  by  plaintiff  at  an  execution  sale.' 
Where  an  apparent  satisfaction  proves  not  to  be  real, 
there  are  many  instances  in  which  it  may  be  vacated, 
and  in  some  states,  the  plaintiff  would  probably  be 
justified  in  proceeding  without  taking  any  formal  steps 
to  procure  such  vacation.^  A  sale  under  a  satisfied 
writ  is,  as  we  have  heretofore  shown,  generally  re- 
garded as  void.^ 

§  446.  Remedies  where  the  Officer  is  in  Doubt 
concerning  the  Distribution  of  Proceeds  of  Sales.  — 

"When  moneys  have  been  collected  under  execution, 
they  should,  of  course,  be  paid  over  without  delay  to 
the  person  or  persons  entitled  thereto.  Where  the 
officer  is  prompt  and  efficient,  all.  proceedings  to  deter- 
mine to  whom  the  payment  is  to  be  made  are  likely  to 
be  instituted  by  him.  Where  he  is  not  prompt,  or 
where  he  has  misappropriated  the  moneys,  the  pro- 
ceedings are  likely  to  assume  the  form  of  a  suit  against 
him  and  the  sureties  on  his  official  bond.  We  shall 
first  treat  of  proceedings  where  the  officer  is  ready  and 
willing  to  make  payment,  but  is  in  doubt  as  to  whom 

it  should  be  made.     If  several  writs  are  in  an  officer's 

• 

Cash.  460;  Cattlin  v.  Kernott,  3  Com.  B.,  N.  S.,  796;  MoCrillis  v.  Sisaon,  1 
E.  L  143;  Clement  v.  !^glish,  6  Durn.  &  E.  525;  Thompsons.  Bristow,  Barnes' 
Notes,  205;  Coburn  v.  Palmer,  10  Cash.  273. 

»  Covington  &  C.  B.  Co.  v.  Walker,  2  Duvall,  150;  Weaver  v.  Toogood,  1 
Barb.  238;  Perry  v.  Williams,  Dud.  (S.  C.)  44;  Smith  v.  Godbold,  4  Strob.  Eq. 
186. 

'■*  See  §§  53,  54,  352,  361;  Richardson  v.  McDougall,  19  Wend.  80;  Newland 
V.  Baker,  21  Wend.  264;  Bank  of  Orange  v.  Wakeman,  1  Cow.  46;  Newman  v. 
Hazelbrigg,  1  Bush,  412;  Cowles  v.  Bacon,  21  Conn.  451;  56  Am.  Dec.  371; 
Mumford  v.  Armstrong,  4  Cow.  553;  Moore  v.  Edwards,  1  Bail.  23;  Tarkiuton 
V.  Gunther,  13  Ired.  100;  Townseud  v.  Smith,  20  Tex.  465;  70  Am.  Dec.  400; 
McCormick  v.  Melton,  5  Tyrw.  147;  1  Cromp.  M.  &  R.  625;  3  Dowl.  P.  C.  215; 
Kemp  V.  Gadderer,  4  Dowl.  P.  C.  676. 

"  Ante,  §  19;  Stilwell  v.  Carpenter,  59  N.  Y.  414. 
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hands  against  the  same  defendant,  the  latter  may  make 
a  payment  on  either  writ.  If  he  chooses  to  pay  one 
in  preference  to  the  other,  his  election  is  final.  The 
money  must  be  applied  on  the  writ  upon  which  the 
debtor  paid  it,  whether  such  writ  be  the  junior,  senior, 
or  intermediate.  The  officer  has  no  other  duty  con- 
cerning such  money  than  to  pay  it  over  under  the  writ 
to  which  the  debtor  assigned  it.^  Where  money  has 
been  realized  from  the  sale  of  property,  and  has  thereby 
been  actually  or  constructively  brought  into  court,  the 
rule  is  different.  In  such  a  case,  the  will  of  the  debtor 
cannot  prevail.^  The  money  must  be  distributed  in 
accordance  with  the  rights  of  various  persons  having 
liens  upon  the  property  sold.  A  prudent  officer  will 
certainly  seek  to  avoid  the  responsibility  of  determin- 
ing these  rights  for  himself  In  contemplation  of  law, 
the  proceeds  of  a  writ  are  brought  into  court  by  the 
officer,  to  be  there,  by  the  court,  applied  to  the  persons 
having  paramount  claims  thereto.  Hence  an  officer 
may,  in  many  of  the  states,  make  a  return  setting  forth 
the  claims  of  the  various  parties,  and  ask  the  court  to 
make  an  order  regulating  the  distribution  of  the  funds 
in  his  hands.^  The  court  issuing  the  senior  writ  is  the 
one  having  authority  to  control  the  distribution  of  the 
proceeds.*     But  there  is  an  evident,  and  no  doubt  a 

'  Rudy  V.  Commonwealth,  35  Pa.  St.  166;  78  Am.  Dec.  330;  Misa.  C.  R.  R. 
Co.  c  Harkness,  32  Miss.  203;  Adams  v.  Crimager,  1  McMuU.  309. 

2  Thomas's  Appeal,  69  Pa.  St.  120. 

"  Williamson  v.  Johnson,  7  Halst.  86;  Washington  v.  Sanders,  2  Dev.  343; 
21  Am.  Dec.  336;  Palmer  v.  Clarke,  2  Dev.  354;  21  Am.  Dec.  340;  Dewey  v. 
White,  65  N.  C.  225;  Bates  v.  Lilly,  65  N.  C.  232;  Wiley  v.  Bridgman,  1  Head, 
68;  McDonald  v.  Allen,  ,37  Wis,  108;  19  Am.  Rep.  754;  Chittenden  v.  Rogers, 
42  111.  95;  Stebbins  «. Walker,  2  Green,  90;  25  Am.  Dec.  499;  Isler  v.  Colgrove, 
75  N.  G.  334;  Cox  v.  Marlott,  7  Vroom,  390;  13  Am.  Rep.  454;  Polk  County  w, 
Sypher,  17  Iowa,  358;  85  Ajn-  Dec.  568. 

*  Heinselt  v.  Smith,  34  N.  J.  L.  215;  Woodruff  v.  Chapin,  3  Zab.  566;  57 
Am.  Dec.  416. 
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reasonable,  antipathy  against  the  practice  of  disposing  of 
the  proceeds  of  an  execution  in  this  summary  method. 
Hence  some  courts  refuse  to  act  in  doubtful  cases  ;^ 
others  decline  to  proceed  unless  all  the  proceeds  are  in 
fact  paid  into  court  ;^  and  still  others  refuse  to  act  in 
any  case,  leaving  the  officer  to  determine  his  own  duty 
in  the  premises,  and  tlie  parties  in  interest  to  redress 
themselves  by  action  against  the  officer  in  case  he  de- 
termines incorrectly.^  In  Pennsylvania  the  officer  may 
pay  the  money  into  court;  the  various  claimants  may 
interplead  concerning  it;*  issues  of  fact  must,  on  de- 
mand of  any  claimant,  be  tried  before  a  jury ;  ^  and  the 
decision,  when  made,  is  final  and  conclusive.^  In  Ala- 
bama, if  the  claimants  make  an  agreed  case,  the  court 
may  determine  their  respective  claims  without  making 
the  officer  a  party.'  In  South  Carolina,  if  a  person 
obtains  a  rule  against  an  officer,  to  show  cause  why 
moneys  should  not  be  paid  to  him,  the  court  must  con- 
fine its  decision  to  the  claims  of  such  claimant,  and 
cannot  award  the  moneys  to  a  third  person.^  In  Mis- 
sissippi, on  the  other  hand,  the  rights  of  all  persons 
are  considered;  and  an  order  injurious  to  one  of  the 
claimants  may  be  reversed,  though  he  did  not  join  in 
prosecuting  the  appeal.® 

'  Williams  v.  Rogers,  5  Johns.  163;  Fieldhouse  v.  Croft,  9  East,  510;  Kiiight 
V.  Griddle,  9  East,  48;  Willows,  v.  Ball,  5  Bos.  &  P.  376;  Burton  v.  Cannon, 
Harp.  389;  Caskey  v.  MeMuUer,  3  S.  C.  196. 

^  Wortman  v.  Conyngham,  1  Pet.  C.  C.  241 ;  Masser  v.  Dewart,  46  Pa.  St. 
534;  Troutman's  Appeal,  23  Pa.  St.  491;  Williams's  Appeal,  9  Pa.  St.  267. 

»  Trapnall  v.  Jordan,  2  Eng.  430. 

*  Penny  packer's  Appeal,  57  Pa.  St.  1 14. 

^  Benson's  Appeal,  48  Pa.  St.  159;  Reigert's  Appeal,  7  Watts  &  S.  267. 

^  NoUe  V.  Cope,  50  Pa.  St.  17.  Generally,  an  order  or  judgment  assuming 
to  control  the  disposition  of  a  fund  does  not  bind  parties  not  before  the  court.. 
In  the  Matter  of  Howard,  9  Wall.  175. 

'  Turner  v.  Lawrence,  1 1  Ala.  427. 

8  Caskey  v.  McMuUer,  3  S.  C.  196. 

»  Heizer  v.  Fisher,  13  Smedes  &  M.  672. 
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§  447.  General  Rules  concerning  the  Kights  of 
Claimants  of  Proceeds.^ — ^ Whether  an  officer  seeks  to 
distribute  moneys  in  his  hands  with  or  without  the  aid 
of  the  court,  an  infinite  variety  of  questions  arise,  and 
must  be  determined  with  reference  to  the  respective 
rights  and  priorities  of  the  various  claimants.  These 
questions  may  not,  and  usually  do  not,  connect  them- 
selves with  the  law  of  executions,  but  are  to  be  settled 
under  various  other  branches  of  law  defining  general 
rights  of  property,. and  prescribing  what  liens  may  ex- 
ist thereon,  and  how  such  liens  may  be  created  and 
continued.  So  far  as  these  questions  fall  within  the 
law  of  executions,  their  answers  must  be  sought  in  the 
chapter  on  execution  liens.^  It  will  there  be  seen  that 
the  proceeds  of  a  sale  made  under  a  junior  writ  are 
frequently  entirely  consumed  by  senior  writs  in  the  of- 
ficer's hands.  ^  Hence  it  may  happen  that  the  writ 
under  which  a  sale  is  made  is  not  to  any  extent  satisfied 
thereby.  But,  as  a  general  rule,  execution  sales  are 
subject  to  all  liens  paramount  to  that  under  which  the 
sale  is  made.  Hence  the  plaintiff  under  whose  writ  a 
sale  is  made  is  usually  entitled  to  the  proceeds  of  the 
sale,  to  the  extent  of  satisfying  his  claim.^  Senior  lien- 
holders  are  not  entitled  to  participate  in  the  proceeds, 
because  their  liens  are  unimpaired  by  the  sale,  and  they 
may,  as  before,  seek  satisfaction  out  of  the  property 
sold.  Where,  however,  the  sale  has  the  efiect  of  trans- 
ferring title  free  from  all  liens,  then  the  senior  lien- 

>  See  0.  13. 

2  See  §  196. 

'  Hannaer  v.  Casey,  26  Ark.  352;  Commercial  Bank  v.  Coroner,  6  How. 
(Miss.)  530;  38  Am.  Deo.  447;  Bibb  v.  Jones,  7  How.  (Miss.)  397;  Commercial. 
Bank  v.  Helderbum,  6  How.  (Miss.)  535;  Walker  v.  Anderson,  31  Tex.  646; 
Love  V.  Williams,  4  Fla.  126;  Calmes  v.  Ford,  6  Smedes  &  M.  190;  Whitely  v. 
Raddick,  Chase  Deo.  540;  Worsley  v.  Bryan,  86  N.  C.  34.3. 
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holders  must  first  be  paid  out  of  the  proceeds.*  Liens 
must  be  determined  as  they  exist  at  the  date  of  the 
sale."  If  land  is  sold,  the  surplus  proceeds  of  the  sale 
must  be  dealt  with  and  treated  as  land.^  If  the  defend- 
ant made  a  conveyance  affer  the  inception  of  the  lien, 
and  before  the  sale,  then  the  surplus  ought  to  be  paid 
to  his  grantee  if  there  are  no  liens  paramount  to  his 
conveyance.*  Creditors  not  having  liens  are  not  en- 
titled to  share  in  the  distribution  of  the  proceeds.^  But 
all  persons  having  liens  which  are  subordinate  to  the 
sale  are  entitled  to  satisfaction  out  of  the  proceeds  in 
the  order  of  their  priority.^  As  between  equities  other- 
wise equal,  the  elder  should  be  given  precedence.'^ 
The  claim  to  share  in  the  proceeds  of  a  writ  may  be 
defeated  by  showing  that  the  judgment  upon  which  the 
claim  is  based  was  recovered  and  allowed  for  the  pur- 
pose of  defrauding  the  creditors  of  the  judgment  debtor.^ 

§  448.  When  the  Officer  Becomes  Liiable  for  not 
Paying  over  Proceeds. — In  several  of  the  states,  sum- 
mary remedies  have  been  provided  by  statute  for  the 

^  See  §  338.  If  a  landlord  has,  by  law,  a  lien  on  the  chattels  of  his  tenant, 
such  lien  must  be  first  satisfied  out  of  the  proceeds  of  their  sale.  Wickey  v. 
Eyster,  58  Pa.  St.  501;  Weltuer's  Appeal,  63  Pa,  St.  302;  Rowland  v.  Gold- 
smith, 2  Grant  Cas.  '378. 

2  Douglass's  Appeal,  48  Pa.  St.  223. 

'  Matthews  v.  Duryee,  45  Barb.  69;  4  Keyes,  525;  Jones  v.  Jones,  1  Bland 
Ch.  443;  18  Am.  Dec.  327;  Vartie  v.  Underwood,  18  Barb.  561;  Mills  v.  Van 
Voorhies,  20  N.  Y.  412. 

*  Every  v.  Edgerton,  7  Wend.  259. 

°  Smith  V.  Eeiff,  20  Pa.  St.  364;  Helfrink's'  Appeal,  15  Pa.  St.  382;  Edwards 
V.  Toomer,  14  Smedes  &  M.  75. 

^  Averill  v.  Loucks,  6  Barb.  470;  Van  Nest  v.  Geomans,  1  Wend.  87;  Steele 
V.  Hanna,  9  Blackf.  326;  Benton  v.  Shreeve,  4  Ind.  66;  County  of  Polk  v. 
Sypher,  17  Iowa,  358.  Hence  the  holder  of  a  valid  attachment  lien  is  entitled 
to  the  benefit  of  it  against  a  surplus  arising  from  the  sale  of  the  land.  Straley's 
Appeal,  43  Pa.  St.  89. 

'  Allen  V.  Sharp,  65  Ga.  417. 

8  Wandling  v.  Thompson,  41  N.  J.  L.  309. 
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purpose  of  compelling  sheriffs  anS  constables  to  account 
for  money  collected  by  them  under  execution/  These 
statutory  remedies  are  cumulative.  They  leave  the 
common-law  remedies  unimpaired.^  At  common  law, 
the  sheriff  was  expected,  at  the  return  day  of  the  writ, 
either  to  pay  into  court  the  money  required  for  its  sat- 
isfaction, or  to  present  a  legal  excuse  for  not  having  it 
to  pay.  The  practice  of  paying  money  into  court  has 
been  generally  supplanted  by  the  practice  of  paying  it 
to  the  plaintiff.  But  the  period  at  which  the  money 
ought  to  be  paid  over  has  not  been  changed.  An 
officer  who  has  collected  money  under  execution  ought 
either  to  pay  it  into  court  or  over  to  the  plaintiff  on  or 
before  the  return  day.  If  he  does  not  do  so,  he  is 
liable,  in  most  states,  to  the  plaintiff  in  an  action  for 
money  had  and  received,  though  no  demand  for  pay- 
ment has  ever  been  made.*  In  England,  though  the 
correctness  of  this  rule  is  undoubted,  the  courts  will 
interpose  in  favor  of  an  officer  who  has  acted  in  good 
faith  as  against  a  plaintiff  who  is  making  an  oppressive 
use  of  his  legal  remedies.  The  interposition  is  by  grant- 
ing a  stay  of  proceedings.*  In  some  of  the  states,  no 
action  can  be  brought  against  an  officer  for  moneys 

'  Beaird  v.  Foreman,  1  Soam.  40;  Dunn  u.  Vannerson,  7  How.  (Miss.)  579; 
Buckmaater  «.  Drake,  10  111.  319. 

2  Do  La  Garza  u.  Booth,  28  Tex.  479;  91  Am.  Dee.  328.  The  statutory 
remedies  usually  enforce  a  penalty.  They  are  therefore  not  allowed,  except 
■where  the  collection  of  the  money  is  admitted.  Hinckly  v.  Bulham,  5  Cal.  53 
Johnson  v.  Gorham,  6  Cal.  195.  They  cannot  be  successfully  invoked  in  doubt- 
ful cases.  Wilson  v.  Broder,  10  Cal.  486;  Conway  v.  Campbell,  11  Mo.  71 
Griffin  v.  Smith,  2  Nev.  374. 

'  Brewster  v.  Van  Ness,  18  Johns.  133;  Dygert  v.  Crane,  1  Wend.  534; 
Nelms  V.  Williams,  18  Ala.  650;  Nelson  v.  Kerr,  59  N.  Y.  224;  Lillie  v.  Hoyt, 
5  Hill,  395;  40  Am.  Deo.  360;  Dale  v.  Birch,  3  Camp.  346;  Swain  v.  Merland, 

1  Ball  &  B.  370;  Canterbury  v.  Commonwealth,  1  Dana,  415;  Nelson  v.  Kerr, 

2  Thomp.  &  C.  299. 

*  Jefferies  v.  Sheppard,  3  Barn.  &  Aid.  696. 


1425  SATISFACTION  OF  EXECUTIONS.  §449 

collected  under  a  writ,  unless  a  demand  has  been  made/ 
or  he  has  assumed  to  hold  the  money  in  hostility  to 
the  plaintiff,  or  other  person  entitled  thereto.^  In 
Kentucky  an  officer  is  entitled  to  a  demand  when  the 
defendant  is  a  non-resident  of  the  county.*  The  lia- 
bility of  officers  before  the  return  day  has  not  been 
discussed  with  much  frequency.  The  rule  in  force  in 
Massachusetts  is,  that  where  money  has  been  collected 
before  the  return  day,  the  officer  is  at  once  liable  to 
plaintiff  if  the  latter  demands  payment;*  but  that,  in 
the  absence  of  such  demand,  no  liability  arises  until 
after  the  return  day.^  Where  the  law  requires  a  sale 
to  be  reported  to  the  court  and  confirmed,  it  is  the 
duty  of  the  officer  to  retain  the  proceeds  until  an  order 
of  confirmation  is  made.®  If  a  surplus  has  been  realized 
by  a  sale,  the  officer  is  responsible  therefor  to  the  de- 
fendant in  execution,  or  to  persons  having  liens  and 
claims  on  the  property  sold.'  If  a  writ,  though  in  fact 
collected,  has  been  returned  nulla  bona,  the  plaintiff's 
remedy  is  by  an  action  for  a  false  return.* 

§  449.  When  OfB.cer  Becomes  Cliargeable  with  In- 
terest. —  An  officer  retaining  money  in  his  hands,  after 
the  return  day,  without  any  legal  excuse,  is,  in  some 
states,  chargeable  with  interest.?/  In  other  states,  he  is 

*  Church  V.  Clark,  1  Root,  303;  Moody  v.  Mahurin,  4  N.  H.  296;  De  La 
Garza  v.  Booth,  28  Tex.  479;  91  Am,  Dec.  328;  Wright  v.  Hamilton,  2  Bail.  51; 
21  Am.  Deo.  513. 

2  Sims  V.  Anderson,  1  Hill  (S.  C),  .394. 

'  Commonwealth  v.  Bartlett,  T  J.  J.  Marsh.  161.  i 

*  Eogers  v.  Sumner,  16  Pick.  387. 

*  Wilder  v.  Bailey,  3  Mass.  289. 
«  Stone  V.  Ruffun,  2  Ohio,  503. 

'  State  V.  Reed,  5  Ired.  357. 
8  Egery  v.  Buchanan,  5  Cal.  53. 

°  Slingerland  v.  Swart,  13  Johns.  255j  Crane  v-  Dygert,  4  Wend.  675. 
Vol.  n.- 90 
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not  SO  chargeable  until  after  a  demand  for  payment  haa 
been  made.^ 

§  450.  The  Defenses  to  an  Action  to  Recover 
Money  Admitted  to  have  been  Collected  by  an  oflBcer 
under  execution  are  very  limited  in  number.  He  may 
show  that  the  money  was  realized  from  property  be- 
longing to  a  stranger  to  the  writ,"  or  that  the  judgment 
or  writ  was  utterly  void.  Irregularities  in  the  writ  or 
judgment,  such  as  might  have  excused  the  officer  from 
taking  any  action  under  the  writ,  do  not  justify  him  in 
refusing  to  pay  over  what  he  has  collected.  Money 
collected  colore  officii  must  be  paid  to  the  plaintiff,  un- 
less the  writ  was  so  clearly  void  as  to  afford  no  justi- 
fy fication  to  the  officer.^  Hence  the  latter  cannot  resist 
an  action  to  recover  money  collected  under  a  writ,  by 
showing  that  the  plaintiff  had  been  satisfied  by  proceed- 
ings under  another  writ,  based  upon  another  judgment, 
for  the  same  liability.*  The  officer  can  make  no  de- 
fense inconsistent  with  his  return.  Therefore  where 
he  has  returned  that  a  sale  was  made  by  him,  or  that 
the  writ  was  satisfied  by  any  other  means,  he  cannot 
show  that  he  did  not  receive  the  money  for  the  sale," 
or  other  satisfaction.®  This  rule  prevails  where  the 
officer  seeks  to  show  that  he  received  notes  or  other 

1  Moore  v.  The  Treasurers,  1  Nott  &  MoO.  214. 

2  Newland  v.  Baker,  21  Wend.  264. 

^  Graydou  v.  Stone,  1  Edm.  Sel.  Cas.  221;  Bacon  v.  Cropsey,  7  N.  Y.  195; 
State  «.  Norris,  19  Ark.  247;  People  v.  Dunning,  1  Wend.  16;  Waldenu.  Davi- 
son, 15  Wend.  575;  James  v.  Gurley,  48  N.  Y.  163. 

*  Hill  V.  Fitzpatriek,  6  Ala.  314. 

''  Ferguson  v.  Tutt,  8  Kan.  370. 

«  Payne  v.  Cowan,  1  J.  J.  Marsh.  12;  Tififany  v.  Johnson,  27  Miss.  227; 
Armstrong  v.  Garrow,  6  Cow.  465;  Seitzinger  v.  Steinberg,  12  Pa.  St.  379; 
Holt  V.  Robinson,  21  Ala.  106;  56  Am.  Deo.  240;  Field  v.  Smith,  5  Dowl.  P.  0. 
735;  Sutton  v.  Allison,  2  Jones,  339;  Davis  v.  Hunt,  2  Bail.  412;  Hearper 
V.  Fox,  7  Watts  &  S.  142;  Boas  v.  Updegrove,  5  Pa.  St.  516;  47  Am.  Deo.  425. 
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property  which  he  was  not  authorized  to  take  m  satis- 
faction, as  well  as  where  he  offers  to  prove  that  he 
received  nothing  whatever.  An  officer  cannpt  excuse 
his  non-payment  by  showing  that  the  plaintiff  owed 
liim  a  debt/  nor  that  the  defendant^  or  the  defendant's 
cred  jors^  notified  him  not  to  pay,  nor  that  the  bank 
in  which  the  money  was  deposited  suspended  payment.* 

'Fitch's  Appeal,  10  Pa.  St.  461;  51  Am.  Dec.  495;  Prewett  v.  Marsh,  1 
Stew,  &  P.  17. 

2  Walker  v.  Kennerly,  3  Rich.  64;  Wallace  v.  Grraham,  13  Bach.  322. 

3  Hooks  V.  Byrd,  10  Rich.  120. 

*  PhiUips  V.  Lamar,  27  Ga.  228;  73  Am.  Dec.  731. 
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.  CHAPTER  XXXIII. 

EXECUTION  AGAINST  THE  PERSON. 

§  451.  History  of  —  Cases  in  which  it  may  issue. 

§  452.  Cases  in  which  it  may  issue  in  New  York. 

§  453.  Cases  in  which  it  may  issue  without  a  prior  order  of  arrest. 

§  454.  When  the  writ  may  issue. 

§  455.  Form  of. 

§456.  Consequence  of  irregularities. 

§  456  a.     Actions  for  false  imprisonment. 

§  457.  AUas  writs. 

§  458.  Amending  and  quashing. 

§  459.  Who  are  privileged  from  arrest. 

§  460.  How  executed. 

§  461.  Of  the  custody  of  the  defendant,  and  of  escapes. 

§  462.  Of  the  effect  of  the  arrest  upon  the  judgment. 

§  463.  Of  the  revival  of  judgments  after  an  arrest  has  been  made. 

§  464.  Of  the  release  of  the  defendant  by  the  consent  of  plaintiff. 

§  465.  Discharge  of  defendant,  how  obtained  by  order  of  court. 

§  466.  Discharge  of  defendant  by  order  of  plaintiff  or  by  payment. 

§  467.  Rearresting  defendant. 

§  451.    History  of—  Cases  in  Which  it  may  Issue.  — 

"At  common  law,  where  the  king  was  plaintiff  in  any 
action,  whether  for  debt  or  damages,  he  had  execution 
against  the  defendant  both  for  body,  lands,  and  goods,"  ^ 
But  where  a  common  person  was  a  party  plaintiff,  he 
was  not  entitled  to  arrest  the  defendant  except  in 
actions  of  trespass  vi  et  arm/is.  "The  common  law, 
which  is  the  preserver  of  the  common  peace  of  the 
land,  did  abhor  all  force  as  a  capital  enemy  to  it;  and 
therefore,  against  those  who  committed  any  force,  the 
common  law  did  subject  their  bodies  to  imprisonment, 
which  is  the  highest  execution,  by  which  he  loses  his 
liberty  till  he  agree  with  the  party,  and  pay  a  fine  to 

1  3  Salk.  286;  Harbert's  Case,  3  Co.  12  bf 
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the  king ;  and  therefore  it  is  a  rule  in  law  that,  in  all 
actions  quare  vi  et  armis,  capias  lies."^  That  imprison- 
ment for  debt  was  for  a  long  time  a  disgrace  upon  our 
jurisprudence  was  owing,  chiefly,  to  various  statutory 
innovations  upon  the  common  law.  That  this  disgrace 
has  almost  disappeared,  is  also  owing  to  statutory 
action.  It  may  be  well  to  remember  that  the  exemp- 
tion of  debtors  from  arrest  at  common  law  was  prob- 
ably not  the  result  of  any  concession  of  the  inalien- 
able right  of  the  subject  to  personal  liberty,  but  rather 
of  a  system  of  law,  under  which  he  was  a  mere  vassal, 
owing  services  to  some  superior,  and  that  the  services 
due  this  superior  would  necessarily  be  interrupted  by 
the  imprisonment  of  the  vassal.  The  statutes  extend- 
ing the  right  to  arrest  on  civil  process  are  therefore  no 
evidence  of  any  diminution  of  the  privileges  of  the 
ordinary  subject.  They  show  only  that  the  subject 
was  becoming  so  independent  of  his  superior  that 
the  person  of  the  former  could  be  dealt  with  without 
seriously  impairing  the  conceded  rights  of  the  latter, 
Under  the  common-law  system  of  procedure,  much 
difficulty  was  experienced  in  compelling  defendants  to 
appear  in  response  to  writs  issued  against  them.  To 
partially  remove  this  difficulty,  a  statute  was  enacted 
in  the  year  1267,^  authorizing  writs  of  capias  ad  re>- 
spondendum,  to  issue  against  bailiffs,  whereby  the  sher- 
iff was  empowered  to  arrest  such  bailiffs  in  actions 
against  them  for  an  accounting.  In  the  year  1285, 
the  same  writs  were  authorized  to  issue  against  re- 
ceivers to  compel   them  to  account.*      In   1350,   the 

'  Harbert's  Case,  3  Co.  12  a. 

"  Stat.  52  Henry  III.,  e.  23,  commonly  known  aa  the   statute  of  Marie- 
bridge. 

^  Stat.  13  Edw.  I.,  c.  11,  commonly  known  as  statute  of  Westminster  2. 
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same  remedy  was  allowed  to  plaintiffs  ia  actions  of 
debt  and  detinue;^  and  in  the  year  1503,  it  was-ex- 
tended  to  actions  on  the  case.^ 

The  statutes  to  which  we  have  referred  were  enacted 
with  the  view  of  securing  the  appearance  of  defendants. 
But  the  courts,  without  any  statutory  authority,  always, 
assumed  that  in  every  action  in  which  a  capias  ad  re- 
spondendum could  issue,  the  plaintiff  was,  after  judg- 
ment, entitled  to  execution  against  the  body  of  the 
defendant.^  The  writ  which  issued  after  judgment  to 
authorize  the  taking  and  detention  of  the  defendant 
was  styled  a  capias  ad  satisfaciendum.  It  is  well  known 
that  the  cases  in  which  an  execution  may  issue  against 
the  body  of  a  defendant  have  been  very  materially 
diminished  by  statutes  enacted  during  the  present 
century,  both  in  this  country  and  in  England.  Such 
executions  may,  nevertheless,  issue  in  many  cases. 
The  statutes  on  the  subject  are  by  no  means  uniform. 
Most  of  them  authorize  an  execution  against  the  body 
of  the  defendant  whenever  he  has  been  found  guilty  of 
a  fraud,  or  tort,  or  of  misconduct  in  office,  or  in  a  pro- 
fessional employment,  or  of  the  embezzlement  or  con- 
version of  the  plaintiff's  property;  and  also  where  the 
defendant  is  about  to  abscond,  or  where  he  has  disposed 
or  is  about  to  dispose  of  his  property  for  the  purpose  of 
defrauding  his  creditors;  and  also  where  he  has  prop- 
erty which  he  conceals  and  refuses  to  apply  to  the  sat- 
isfaction of  a  judgment  against  him.* 

1  Stat.  13  Edw.  III.,  «.  17. 

2  Stat.  19  Henry  VII.,  o.  9. 

3  Tidd's  Pr.  1025;  3  Salk.  286;  3  Coke,  12  a. 

*  See  Stats.  32  &  33  Vict.,  c.  62,  otherwise  known  as  the  debtor's  act 
of  1869.  Dig.  Stats.  Ark.,  ed.  1884,  sees.  269,  284;  Cal.  Code  O.  Proc.,  see. 
479;  Col.  Gen.  Stats.,  ed.  1883,  sees.  1648,  1649;  Conn.  Gen.  Stats.,  ed.  1888, 
sees.  1179,  1180,  1181;  Dakota  Gomp.  Laws,  ed.  1887,  sec.  4946;  Del.  Stats., 


1431  EXECUTION  AGAINST  THE  PERSON.  §  452 

§  453.    Cases  in  Wliicli  It  may  Issue  in  Ne"W  York. 

— By  section  549  of  the  code  of  New  York,  "  a  de- 
fendant may  be  arrested  in  an  action,  where  the  cause 
of  action  is  brought  for  either  of  the  following  causes : 
1.  To  recover  a  fine  or  penalty;^  2.  To  recover  dam- 
ages for  a  personal  injury;  ^  an  injury  to  property,^  in- 

1875,  u.  ISO;  Ga.  Code,  ed.  1882,  sec.  3420;  Idaho  Rev.  Stata.,  ed.  1887, 
sec.  4473;  McClellan's  Dig.  of  Laws  of  Fla.,  ed.  1881,  u.  102,  sec.  1;  Starr  and 
Curtia's  Ann.  Stats.  111.,  ed.  1885,  p.  1385,  sec.  5,  p.  1412,  sec.  62;  Ind.  Stats., 
revision  1876,  vol.  2,  p.  84,  c.  1,  art.  6,  sec.  104,  p.  198,  sec.  410;  Kan.  Comp. 
Laws,  ed.  1885,  sees.  505-514;  Ky.  Gen.  Stats.,  Bullitt  and  Pel^nd'a  ed.  1887,  p. 
552;  Voorhies's  Rev.  Laws  La.,  2d  ed.,  1884,  sees.  85-102;  Me.  Rev.  Stats.,  ed. 
1883,  c.  113;  Mass.  Pub.  Stats.,  ed.  1882,  c.  162;  Howell's  Aon.  Stais.  Mich., 
ed.  1882,  sec.  7665;  Minn.  Stats.,  ed.  1878;  Mo.  Rev.  Stats.,  ed.  1879,  sec. 
4041;  Mont.  Comp.  Stats.,  ed.  1887,  sees.  120-155;  Neb.  Stats.,  ed.  1887,  p. 
810,  sees.  555-558;  Nev.  Gen.  Stats.,  ed.  1885,  sees.  3094,  3095,  3234;  N.  H. 
Gen.  Laws,  ed.  1878,  o.  225;  N.  Y.  Code  Civ.  Proe.,  sees.  549,  550,  1487,  1488, 
1489;  N.  C.  Code,  ed.  1883,  ^ecs.  291,  447;  Ohio  Rev.  Stats.,  ed.  1880,  sees. 
5448-5451;  Hill's  Ann.  Laws  Or.,  ed.  1887,  sees.  275,  276,  279;  Brightly's  Pur- 
don's  Dig.  Penn.,  ed.  1873,  vol.  1,  pp.  635,  636;  R.  I.  Pub.  Stats.,  ed.  1882,  p. 
609;  S.  C.  Gen.  Stats.,  ed.  1882,  sees.  308,  309;  Vt.  Rev.  Laws,  ed.  1881,  c.  81, 
82;  Wis.  Rev.  Stats.,  ed.  1878,  sees.  2688-2716,  and  sees.  2973-2976;  Wy.  Rev. 
Stats.,  ed.  1887,  sees.  2793-2811;  W.  Va.  Code,  ed.  1884,  o.  106;  sees.  30-37. 

'  If  by  statute  an  officer  of  a  corporation  becomes  answerable  for  its  debts 
because  of  his  failure  to  file  a  report,  an  action  to  enforce  such  liability  is  not 
"  to  recover  a  fine  or  penalty."  Glenn  Falls  Paper  Co.  v.  White,  58  How.  Pr. 
172.  Nor  13  judgment  for  value  of  goods  illegally  imported  a  judgment  for  a 
penalty.     United  States  v.  Mollier,  10  Ben.  189. 

^  "vA  personal  injury  includes  libel,  slander,  criminal  conversation,  seduc- 
tion, and  malicious  prosecution;  also  an  assault  and  battery,  false  imprisonment, 
or  other  actionable  injury  to  the  person  either  of  the  plaintiff  or  of  another." 
Code  N.  Y. ,  see.  3333,  subd.  9.  This  authorizes  an  arre^  in  an  action  for  crim. 
con.  (Delamater  v.  Russell,  4  How.  Pr.  234;  2  Code  R.  147;  Straus  v.  Sohwarz- 
waolden,  4  Bosw.  627;  Breiman  v.  Paasch,  7  Abb.  N.  C.  249);  or  for  seduction 
(Steinberg  v.  Lasker,  50  How.  Pr.  432;.  Taylor  v.  North,  3  Code  R.  9;  Whit- 
ing V.  Dow,  42  Vt.  267);  denied  in  Wagner  v.  Lathers,  26  Wis.  436);  but  not 
in  an  action  for  divorce  on  the  ground  of  adultery.  Mcintosh  v.  Mcintosh,  12 
How.  Pr.  289.  An  action  to  recover  damages  on  account  of  the  death  of  a  de- 
ceased person  is  not  one  in  which  the  defendant  can  be  arrested.  Gibbs  v. 
Larrabee,  23  W^is.  495;  Ryall  v.  Kennedy,  52  How.  Pr.  517.  Defendant  may 
be  arrested  in  an  action  for  libel  on  a.  private  person  or  on  a  corporation 
(Knickerbocker  L.  I.  Co.  v.  Ecclesine,  9  Abb.  Pr.,  N.  S.,  9;  11  Abb.  Pr.,  N.  S., 
385;  Brittonj).  Richards,  13  Abb.  Pr.,N.  S.,  258);  or  for  malicious  prosecution. 
(Pempsey  v.  Lepp.  52  How.  11). 

»  See  Keeler  O.Clark,  18Abb.Pr.  154;  Niverp.Niver,  43  Barb.  411;  19  Abb. 
Pr.  14;  29  How.  Pr.  6;  Jananique  v.  De  Lue,  1  Abb.  Pr.,  N.  S.,  419.    By  section 
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eluding  the  wrongful  taking,  detention,  or  conversion^ 
of  personal  property;  breach  of  promise  to  marry;  ^ 
misconduct  or  neglect  in  ofSce,^  or  in  a  professional 
employment;*  fraud°  or  deceit,' — but  this  subdivision 
does  not  apply  to  a  claim  for  damages  in  an  action  to 
recover  a  chattel ;  3.  To  recover  money,  funds,  credits, 

3343,  injury  to  property  is  defined  as  "  an  actionable  act,  whereby  the  estate 
of  another  ig  lessened,  other  than  a  personal  injury  or  the  breach  of  a  con- 
tract. "  Action  to  recover  real  estate,  with  damages  for  its  detention,  is  not  an 
action  for  injuries  to  property.  Merritt  v.  Carpenter,  3  Keyes,  142;  33  How. 
Pr.  428;  Griswold  v.  Sweet,  49  How.  Pr.  171;  but  see  Welch  v.  Winterburn, 
14  Hun,  5^8,  and  Bruce  v.  Kelly,  5  Hun,  229,  both  of  which  maintain  that 
the  words  y  injury  to  property  "  include  real  as  well  as  personal  property. 

1  Hovey  v.  McDonald,  45  N.  Y.  Sup.  Ct.  606;  Searing  v.  Goodstein,  64 
How.  Pr.  427;  11  Abb.  N.  0.  450;  Person  v.  Giver,  29  How.  Pr.  432;  Cous- 
land  u.  Davis,  4  Bosw.  619;  Riohtmeyer  v.  Remsen,  38  N.  Y.  206;  In  re 
Mowry,  12  Wis.  52;  Cotton  v.  Sharpstein,  14  Wis.  226;  80  Am.  Dec.  774.  A 
defendant  may  be  arrested  where  the  property  is  converted  in  a  foreign  coun- 
try, and  then  brought  into  this  state.  Blasm  v.  Bruno,  21  How.  Pr.  112;  33 
Barb.  520;  12  Abb.  Pr.  265;  Brown  v.  Ashbough,  40  How.  Pr.  226.  But  he 
cannot  be  arrested  for  taking,  detaining,  or  injuring  real  estate.  Merritt  v. 
Carpenter,  3  Abb.  App.  285;  2  Keyes,  462;  33  How.  Pr.  428;  Brush  v.  Mul- 
len, 12  Abb.  Pr.  242.  If  plaintiff  elects  to  waive  the  tort,  and  sue  for  goods 
converted  as  goods  sold  and  delivered,  his  election  is  irrevocable,  and  he  can- 
not arrest  defendant  for  their  conversion.  Fields  v.  Bland,  81  N.  Y.  239;  8 
Abb.  N.  C.  221.  If  partner  or  part  owner  takes  the  common  property  out  of 
the  state,  he  cannot  be  arrested  in  an  action  therefor.  Goodman  v.  Griffis,  88 
N.  y.  629. 

"  But  this  does  not  authorize  the  arrest  of  a  female.  Siefke  v.  Tappey,  3 
Code  B.  23. 

'  People  V.  Clark,,  45  How.  Pr.  12.  A  defendant  may  be  arrested  for 
moneys  collected  by  him  as  a  public  officer  of  a  foreign  state.  Peel  v.  Elliott, 
16  How.  Pr.  485;  28  Barb.  200;  7  Abb.  Pr.  433;  Republic  of  Mexico  v.  Aran- 
goiz,  5  Duer,  643. 

•'  For  arrest  of  attorneys,  see  Schadle  v.  Chase,  16  How.  Pr.  413;  Grant  v. 
Chester,  17  How.  Pr.  260;  8  Abb.  Pr.  357;  Yates  v.  Bloodgett,  8  How.  Pr.  278; 
Cotton  V.  Sharpstein,  14  Wis.  226;  80  Am.  Deo.  774;  Gross  v.  Stevens,  2  Rob. 
707;  19  Abb.  Pr.  95;  Stage  v.  Stevens,  1  Denio,  267. 

*  A,pp;ropriating  property  sent  to  defendant  by  mistake,  or  drawing  from 
bank  money  credited  to  him  by  mistake,  is  a  fraud,  and  he  may  be  arrested  in 
an  action  therefor.  Faris  v.  Peck,  2  Sweeney,  689;  10  Abb.  Pr.,  N.  S.,  55; 
National  Broadway  Bank  v.  Miller,  11  N.  Y.  Daily  Reg.  119;  4  Week.  Dig.  31. 

"  Arrest  for  deceit,  when  proper.  Ely  v.  Mumford,  47  Barb.  629;  Redfield 
V.  Frear,  9  Abb.  Pr.,  N.  S.,  449;  Hazlett  v.  Gill,  19  Abb.  Pr.  353;  4  Rob.  627; 
Cormier  v.  Hawkins,  69  N.  Y.  188;  Bruce  v.  Kelly,  5  Hun,  229. 
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or  property  held  or  owned  by  the  state,  or  held  or 
owned,  officially  or  otherwise,  for  or  in  behalf  of  a  pub- 
lic or  governmental  interest,  by  a  municipal  or  other 
public  corporation,  board,  officer,  custodian,  agency,  or 
agent  of  the  state,  or  of  a  city,  town,  village,  or  other 
division,  subdivision,  department,  or  portion  of  the  state, 
which  the  defendant  has,  without  right,  obtained,  re- 
ceived, converted,  or  disposed  of;  or  to  recover  dam- 
ages for  so  obtaining,  receiving,  paying,  converting,  or 
disposing  of  the  same;^  4.  In  an  action  upon  contract, 
express  or  implied,  other  than  a  promise  to  marry, 
where  it  is  alleged  in  the  complaint  that  the  defendant 
was  guilty  of  a  fraud,^  in  contracting  or  incurring  the 

1  People  V.  Tweed,  5  Hun,  382. 

^  An  actual  intent  to  defraud  should  be  established.  Hoyt  v.  Godfrey,  88 
N.  Y.  669.  Legal  or  constructive  fraud,  when  existing  apart  from  an  intent  to 
defraud,  will  not  warrant  an  arrest.  Hathaway  v.  Johnson,  55  N.  Y.  93;  14 
Am.  Rep.  186;  Birohell  v.  Straus,  5  Abb.  Pr.  53;  28  Barb.  293;  Gaflfney  v. 
Burton,  12  How.  Pr.  516;  Robinson  v.  Flint,  58  Barb.  100.  As  to  what  will 
be  regarded  as  fraud  in  contracting  a  debt  or  incurring  an  obligation,  see  Stew- 
art V.  Potter,  37  How.  Pr.  68;  Harding  v.  Shannon,  20  How.  Pr.  25;  Brooklyn 
D.  W.  V.  Hayward,  11  Abb.  Pr.,  N.  S.,  235;  Morrison  v.  Garner,  7  Abb.  Pr. 
425;  Wallace  v.  Murphy,  22  How.  Pr.  414.  A  defendant  may  be  arrested  for 
false  and  fraudulent  representations  concerning  his  own  pecuniary  ability,  by 
which  he  obtained  property  on  credit  (Wilmerding  v.  Cohen,  8  Abb.  Pr.,  N.  S., 
141;  Wanuemaoker  v.  Davis,  2  Sweeney,  272;  Sharp  v.  Mayor  of  New  York,  40 
Barb.  256;  Seudder  v.  Barnes,  16  How.  Pr.  534;  Freeman  v.  Leland,  2  Abb. 
Pr.  479;  Wilmerding  v.  Mooney,  11  Abb.  Pr.  283;  1  E.  D.  Smith,  261;  Smith 
V.  Jones,  4  Bobt.  655);  also  for  like  representations  concerning  the  solvency  of 
a  third  person  (Hazlett  v.  Gill,  4  Robt.  627;  19  Abb.  Pr.  353;  Smith  d.  Cor- 
biere,  3  Bosw.  634;  Sherman  v.  Brantley,  7  Robt.  55);  and  also  for  a  fraudulent 
warranty  (Fowler  v.  Abrams,  3  E.  D.  Smith,  1).  The  misrepresentation  on 
account  of  which  defendant  is  arrested  must  have  been  material,  and  must  have 
been  believed  by  the  person  to  whom  it  was  made.  Clark  v.  Rankin,  46  Bai-b. 
570;  Smith  v.  Jones,  4  Robt.  655^  The  mere  insolvency  of  the  defendant  when 
he  contracted  the  debt  will  not  warrant  his  arrest  for  fraud,  if  he  made  no 
misrepresentations,  and  expected  to  be  able  to  make  payment.  Mitchell  v. 
Worden,  20  Barb.  253;  Hannequini).  Naylor,  24N.  Y.  139;  Nichols  v.  Michael, 
27  N.  Y.  204;  80  Am.  Dec.  259.  But  if  a  party  purchases  property  on  credit, 
who  is  notoriously  and  hopelessly  insolvent,  or  if  he  fraudulently  conceals  his 
insolvency,  the  transaction  is  fraudulent,  and  he  is  liable  to  arrest.  Van 
Kieek  V.  Leroy,  4  Abb.  Pr.,  N.  S.,  431;  4  Trans.  App.  295;  Morrison  v.  Gamer, 
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liability.  Where  such  an  allegation  is  made,  the  plain- 
tiff cannot  recover  unless  he  proves  the  fraud ;  and  a 
judgment  for  the  defendant  is  not  a  bar  to  a  new- 
action." 

Section  550  of  the  same  code  declaresnthat  "a  de- 
fendant may  also  be  arrested,  in  either  of  the  following 
cases:  1.  In  an  action  to  recover  a  chattel,  where  the 
chattel,  or  a  part  thereof,  has  been  concealed,  removed, 
or  disposed  of,  so  that  it  cannot  be  found  or  taken  by 
the  sheriff,  and  with  intent  that  it  should  not  be  so 
found  or  taken,  or  to  deprive  the  plaintiff  of  the  benefit 
thereof;^  2.  In  an  action  upon  a  contract,  express  or 
implied,  other  than  a  contract  to  marry,  where  -the 
defendant  has,  since  the  making  of  the  contract,  or 
in  contemplation  of  making  the  same,  removed  or 
disposed  of  his  property,  with  intent  to  defraud  his 
creditors,  or  is  about  to  remove  or  dispose  of  the  same 
with  like  intent;^  3.  In  an  action  to  recover  for  money 

7  Abb.  Pr.  425;  Byrd  r.  Hall,  2  Keyes,  646;  JohnsoQ  v.  Alonell,  2  Keyes,  655; 
GafFney  v.  Burton,  12  How.  Pr.  516;  VPright  v.  Brown,  67  N:  Y.  1.  The  fact 
that  the  defendant  purchased  property  on  credit,  and  immediately  sold  it  at  a 
reduced  price,  is  evidence  of  a  fraudulent  intent  on  his  part.  Manning  v. 
Solis,  50  Barb.  224.  The  same  rule  applies  where  defendant  obtains  a  loan  on 
his  promise  to  apply  the  money  to  a  specified  use,  and  then  applies  it  to  a  dif- 
ferent use.  Lovelli;.  Martin,  11  Abb.  Pr.  126.  The  defendant  may  be  arrested 
in  this  state  for  a  debt  fraudulently  contracted  in  another  state.  Brown  v. 
Ashbough,  40  How.  Pr.  226. 

'  Watson  V.  McGuire,  33  How.  Pr.  87;  2  Daly,  219;  Purchase  v.  Bellows, 
23  How.  Pr.  421;  14  Abb.  Pr.  357;  Ti-acy  v.  Veeder,  35  How.  Pr.  209;  50  Barb. 
70;  Roberts  v.  Randall,  3  Sand.  710;  Seymour  v.  Van  Curen,  18  How.  Pr.  94. 
The  gist  of  the  cause  for  arrest  under  this  subdivision,  is  the  concealment  or 
removal  of  the  property  for  the  purpose  of  rendering  the  judgment  and  process 
ineffective.  Pike  v.  Lent,  4  Sand.  650;  Burnett  v.  Selling,  70  N.  Y.  492;  3 
Abb.  N.  C.  83.  But  such  removal  or  concealment  may  have  been  consam- 
mated  before  the  action  was  brought.  Burnett  v.  Selling,  9  Hun,  236;  Nichols 
V.  Michael,  23  N.  Y.  264;  80  Am.  Dec.  259. 

■^  It  will  be  observed,  from  the  language  of  this  subdivision,  that  the  mere 
removal  or  disposal  of  property  is  no  ground  for  an  arrest,  unless  it  vras  coupled 
with  an  actual  intent  to  defraud.     The  existence  of  such  intent  must  therefore 
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received,  or  to  recover  property,  or  damages  for  the 
conversion  or  misapplication  of  property,  where  the 
money  was  received,-  or  the  property  was  embezzled  or 
fraudulently  misapplied,  by  a  public  officer,  or  by  an 
attorney,  solicitor,  or  counselor,  or  by  an  officer  or 
agent  of  a  corporation  or  banking  association,  in  the 
course  of  his  employment,  or  by  a  factor,  agent,  broker, 
or  other  person  in  a  fiduciary  capacity,^ — but  this  sub- 
division does  not  apply  to  an  action  to  recover  a  chattel; 
4.  In  an  action  wherein  the  judgment  demanded  re- 
quires the  performance  of  an  act,  the  neglect  or  refusal 

be  shown.  Kem  v.  Rachow,  12  Abb.  Pr.,  N.  S.,  352;  2  Jones  &  S.  239;  Vre- 
denburgh  v.  Hendricks,  17  Barb.  79;  Krauth  v.  Vial,  10  Abb.  Pr.  139;  Flour 
City  V.  Hall,  33  How.  Pr.  1;  Watson  v.  MoGuire,  33  How.  Pr.  87;  2  Daly,  219; 
Hathorn  v.  Hall,  4  Abb.  Pr.  227;  Courter  v.  McNamara,  9  How.  Pr.  255:  Phil- 
lips V.  Benedict,  33  Barb.  655;  12  Abb.  Pr.  355;  20  Mow.  Pr.  265;  Roberts  v. 
Randel,  3  Sand.  707;  5  How.  Pr.  190;  Pike  v.  Lent,  4  Sand.  650;  People  v. 
Kelly,  35  Barb.  444;  13  Abb.  Pr.  405;  Caldwell's  Case,  13  Abb.  Pr.  405;  Bir- 
chell  V.  Strauss,  28  Barb.  293;  Pac.  M.  Ins.  Co.  v.  Miohado,  16  Abb.  Pr.  451; 
Spies  V.  Joel,  1  Duer,  669. 

*  As  to  the  relations  which  are  regarded  as  fiduciary,  see  Wolfe  ».  Brouwer, 
5  Rob.  601;  Burhans  v.  Casey,  4  Sand.  707;  1  Wait's  Pr.  619;  Turner  v. 
Thompson,  2  Abb.  Pr.  444;  Goodrich  v.  Dunbar,  17  Barb.  644.  A  person  acts 
in  a  fiduciary  capacity  when  confidence  is  reposed  in  his  integrity,  rather  than 
in  his  pecuniary  ability  (Dunaher  v.  Meyer,  1  Code  R.  87;  StoU  v.  King,.  8 
How.  Pr.  298;  Frost  v.  McCarger,  14  How.  Pr.  131);  or  when  he  is  given 
money  to  purchase  a  particular  thing,  or  to  devote  to  a  specified  purpose  (Noble 
V.  Prescott,  4  E.  D.  Smith,  139).  A  factor  or  agent  acts  in  a  fiduciary  capacity. 
Duguid  V.  Edwards,  50  Barb.  288;  Clark  v.  Pinckney,  50  Barb.  226;  Oatell  v. 
Brough,  24  How.  Pr.  274;  Barrett  v.  Gracie,  34  Barb.  20;  Bidder  v.  Whitlock, 
12  How.  Pr.  208;  Schudder  v.  Shiells,  17  How.  Pr.  420;  Noble  v.  Prescott,  4 
E.  D.  Smith,  139;  Dubois  v.  Thompson,  25  How.  Pr.  417;  Clark  v.  Pinckney, 
50  Barb.  226;  Bobbins  v.  Seithel,  20  How.  Pr.  366.  The  relation  between 
principal  and  agent  may  be  such  that  the  latter  is  authorized  to  use  the  funds 
of  the  former  in  his  own  business.  If  so,  the  pecuniary  ability  of  the  agent  is 
evidently  relied  upon,  rather  than  the  relation  of  trust  and  confidence;  and  he 
cannot  be  arrested  as  holding  the  funds  of  his  principal  in  a  fiduciary  capacity. 
McBurney  v.  Martin,  6  Rob.  502;  Angus  v.  Dunscomb,  8  How.  Pr.  14;  Bussing 
V.  Thompson,  15  How.  Pr.  97;  6  Duer,  696;  Sutton  v.  De  Camp,  4  Abb.  Pr., 
N.  S.,  483.  An  assignee  for  the  benefit  of  creditors  acts  in  a  fiduciary  capa- 
city. Roberts  v.  Prosser,  53  N.  Y.  260.  A  banker  cannot  be  arrested  for 
moneys  left  with  him  on  general  deposit.  Buchanan  F.  O.  Co.  v.  Woodman,  1 
Hun,  639. 
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to  perform  which,  would  be  punishable  by  the  court  as 
a  contempt,  where  the  defendant  is  not  a  resident  of 
the  state,  or,  being  a  resident,  is  about  to  depart  there- 
from, by  reason  of  which  non-residence  or  departure 
there  is  danger  that  a  judgment  or  order  requiring  the 
performance  of  the  act  will  be  rendered  ineffectual." 

By  other  sections  of  the  same  code  the  right  to  exe- 
cution against  the  person  of  the  defendant  is  granted; 
"  1.  Where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action;  2.  In  any 
other  case,  where  an  order  of  arrest  has  been  granted 
and  executed  in  the  action,  and  if  it  was  executed 
against  the  judgment  debtor,  w^here  it  has  not  been 
vacated."^  "  But  an  execution  cannot  be  issued  against 
the  person  of  a  woman  unless  an  order  of  arrest  has 
been  granted  and  executed  in  the  action,  and,  if  it  was 
executed  against  the  judgment  debtor,  has  not  been 
vacated."^  "  Unless  the  judgment  debtor  is  actually 
confined,  without  having  been  admitted  to  the  liberties 
of  the  jail  by  virtue  of  an  execution  against  his  person, 
issued  in  another  action,  or  of  an  order  of  arrest,  or  a 
surrender  by  his  bail  in  the  same  action,  an  execution 
against  his  person  cannot  be  issued  until  an  execution 
against  his  property  has  been  returned  wholly  or 
partly  unsatisfied.  If  he  is  a  resident  of  the  state,  the 
execution  against  his  property  must  have  issued  to  the 
county  where  he  resides."^  It  seems  obvious  that  one 
person  ought  not  to  be  chargeable  for  the  fi'aud  of 
another,  in  which  he  did  not  participate,  and  which  he 
neither  conceived  or  ratified.  Hence  while  a  principal 
may  be  arrested  for  fraudulent  misrepresentations  made 

1 N.  Y.  Code,  S6C.  1487. 
2  Ibid.,  sec.  1488. 
'  Ibid.,  sec.  1489. 
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by  his  agent  by  his  authority,^  he  cannot  be  arrested 
where  the  representations  were  unauthorized.^  It  has 
nevertheless  been  held,  in  several  instances,  that  all 
the  members  of  a  partnership  were  liable  to  be  arrested 
and  held  under  execution  for  fraudulent  misrepresenta- 
tions made  by  one  of  their  number.*  We  think  these 
decisions  are  entirely  indefensible,  unless  the  fraudu- 
lent act  has  been  ratified.*  If,  in  New  York,  an  ac- 
tion is  brought  upon  a  cause  of  action  upon  which 
execution  could  issue  against  the  defendant,  if  the 
plaintiff  recovers  judgment,  then  execution  may  issue 
against  the  person  of  the  latter  for  the  costs,  if  the 
former  prevails  in  the  suit,^  although  he  is  defeated  on 
a  mere  technicality."  A  plaintiff  who  unites  in  one 
suit  causes  of  action  under  which  the  defendant  can, 
with  those  under  ^hich  he  cannot,  be  arrested,  waives 
the  right  to  an  execution  against  the  person.''  In  all 
cases  in  which  the  plaintiff  is  entitled  to  an  order  of 
arrest,  under  sections  549  and  550  of  the  code,  an 
execution  may,  by  section  1487,  issue  against  the  per- 
son of  the  judgment  debtor  to  any  county  within  the 

1  Smith  V.  Erank,  2  Rob.  626. 

2  Clafliu  V.  Frank,  8  Abb.  Pr.  412. 

'  »  Sherman  v.  Smith,  42  How.  Pr.  198;  Coman  v.  Allen,  21  How.  Pr.  114; 
Anonymous,  6  Abb.  Pr.  319,  note;  Bull  v.  Melliaa,  9  Abb.  Pr.  58;  Townsendw. 
Bogart,  11  Abb.  Pr.  355;  Hawkins  v.  Appleby,  2  Sand.  421. 

*  Wetmore  v.  Earle,  9  Abb.  Pr.  58,  note;  Hanover  Co.  v.  Sheldon,  9  Abb. 
Pr.  240;  Nat.  Bank  v.  Temple,  39  How.  Pr.  432;  2  Sweeney,  344;  Woodruff  j;. 
Valentine,  19  Abb.  Pr.  93;  Claflin  v.  Frank,  8  Abb.  Pr.  412. 

5  Corwia  v.  Freeland,  G  N.  Y.  560;  Brown  v.  Brookett,  55  How.  Pr.  32; 
Parce  v.  Halbert,  1  How.  Pr.  235;  Hovey  v.  Sarr,  42  Barb.  435;  Kloppen- 
berg  V.  Neefus,  4  Sand.  655;  Miller  v.  Soherder,  2  N.  Y.  262. 

«  Parker  v.  Spear,  63  How.  Pr.  394. 

'  Boweni).  True,  53  N.  Y.  640;  Goodale  v.  Finn,  2  Hun,  641;  Lambert  v. 
Snow,  2  Hilt.  501;  9  Abb.  Pr.  91;  17  How.  Pr.  517;  Toffey  i).  Williams,  3 
Hun,  217;  MoGovern  v.  Payn,  32  Barb.  83;  Mason  v.  Lambert,  3  Daly,  250; 
Molenaer  v.  Koerner,  13  Abb.  Pr.  241,  note. 
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jurisdiction  of  the  court,  after  the  return  of  an  execu- 
tion unsatisfied  in  whole  or  part. 

§  453.  Cases  in  Which  It  may  Issue  without  a 
Prior  Order  of  Arrest.— In  most  instances  in  which 
a  defendant  is  liable  to  be  taken  in  execution,  he  is 
also  liable  to  arrest  at  the  commencement  of  the 
action.  The  more  usual  practice  is  to  arrest  the  de- 
fendant in  the  first  instance,  and  to  retain  him  in 
custody,  or  require  him  to  give  bail  to  the  effect  that 
he  will  render  himself  amenable  to  any  judgment  that 
may  be  entered  against  him  in  the  suit.  In  some 
cases  this  preliminary  arrest  must  be  made,  or  the 
plaintiff  will  be  regarded  as  irrevocably  waiving  his 
right  to  imprison  the  defendant.  The  rules  upon  this 
subject  in  New  York,  and  in  other  states  having  a 
similar  code  of  procedure,  are  these:  1.  That  if  an 
order  of  arrest  has  been  obtained,  and  the  defendant 
taken  into  custody,  the  plaintiff  will  be  entitled  to  an 
execution  against  the  body  of  the  defendant,  unless  the 
order  has  been  vacated,  although  the  record  in  the  case 
does  not  show  that  he  is  entitled  to  such  a  writ  ;^  2.  If 
facts  stated  in  the  complaint,  and  necessary  to  support 
the  judgment,  import  that  the  defendant  is  liable  to 
arrest,  then  he  may  be  taken  in  execution,  though 
not  arrested  before  judgment;^  3.  If  the  defendant  is 

'Loveo  V.  Carpenter,  3  Abb.  Pr.,  N.  S.,  309;  Smith  v.  Knapp,  30  N.  Y. 
581;  Corwin  v.  Freeland,  6  N.  Y.  560;  Elwood  v.  Gardner,  45  N.  Y.  349;  10 
Abb.  Pr.,  N.  S.,  238;  Crowell  v.  Brown,  17  How.  Pr.  68;  9  Abb.  Pr.  107,  note; 
Fake  v.  Edgerton,  5  Duer,  681;  3  Abb.  Pr.  229;  .Cheney  v.  Garbutt,  5  How. 
Pr.  467;  1  Code  E.,  N.  S.,  166;  How  v.  Erear,  21  How.  Pr.  343;  13  Abb. 
Pr.  241. 

2  Riohtmeyer  v.  Remsen,  38  N.  Y.  206;  6  Trana.  App.  203;  Niver  v.  Niver, 
19  Abb.  Pr.  14;  43  Barb.  411;  29  How.  Pr.  6;  Wood  v.  Henry,  40  N.  Y.  124; 
Ginochio  v.  Figari,  4  E.  D.  Smith,  227;  Elwood  o.  Gardner,  45  N.  Y.  349;  10 
Abb.  Pr.,  N.  S.,  238;  Shumani).  Strauss,  52  N.  Y.  404;  Eames  v.  Stevens,  26 
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liable  to  arrest,  owing  to  some  fact  which  is  not  in- 
dispensable to  the  plaintiff's  cause  of  action,  he  muit 
be  arrested  prior  to  the  judgment,  or  the  plaintiff  will 
waive  his  right  to  arrest,  although  the  cause  of  arrest 
is  stated  in  the  complaint/  The  complaint  may  state 
» 

N.  H.  117;  Hunt  v.  Burdiok,  32  Vt.  610;  Keeler  v.  Clark,  18  Abb.  Pr.  154; 
Church  of  the  Redeemer  v.  Crawford,  14  Abb.  Pr.,  N.  S.,  200;  Gibba  v.  Hick- 
boue,  12  Hun,  480. 

1  Atooha  V.  Garcia,  15  Abb.  Pr.  303;  24  How.  186;  Elwood  v.  Gardner,  45 
N.  Y.  349;  10  Abb.  Pr.,  N.  S.,  238;  Kedenburgh  v.  Morgan,  4  Bosw.  646; 
Prouty  V.  Swift,  51  N.  Y.  694;  Lembke'e  Case,  11  Abb.  Pr.,  N.  S.,  72.  Before 
an  order  of  arrest  can  issue  prior  to  judgment,  it  must  be  made  to  appear  to 
the  judge,  by  affidavit,  that  a  sufficient  cause  of  action  exists,  and  that  i\:e  case 
is  one  in  which  an  arrest  is  authorized  by  statute.  Pindar  v.  Black,  2  Code  R. 
63;  4  How.  Pr.  95;  Smith  v.  Jones,  4  Robt.  636.  The  affidavit  may  be  made 
on  information  and  belief;  but  when  so  made,  it  must  set  forth  the  sources  of 
information,  the  affiant's  belief  therein,  and  all  the  facts  and  circumstances 
constituting  his  information  and  giving  rise  to  his  belief.  Whitlock  v.  Roth,  5 
How.  Pr.  143;  Crandall  v.  Bryan,  5  Abb.  Pr.  162;  15  How.  Pr.  48;  Moore  v. 
Calvert,  9  How.  Pr.  474;  1  Wait's  Pr.  636-645;  City  Bank  v.  Lumley,  28  How. 
Pr.  397;  Union  B^nk  </.  Mott,  9  Abb.  Pr.  106;  Bell  v.  Mali,  11  How.  Pr.  255; 
Peel  V.  Elliott,  16  How.  Pr.  481;  Cook  v.  Roach,  21  How.  Pr.  152;  Satow  v. 
Reisenberger,  25  How.  Pr.  164;  De  Woerth  v.  Feildner,  16  Abb.  Pr.  295;  25 
How.  Pr.  419;  Draper  v.  Bsera,  17  Abb.  Pr.  163.  In  all  cases  the  affidavit 
shjould  state  the  facta  which  are  claimed  to  warrant  the  arrest,  and  not  the 
legal  conclusion  which  the  affiant  draws  from  those  facts.  Vanderpool  v.  Kis- 
sam,  10  Abb.  Pr.  254;  Gould  v.  Sherman,  10  Abb.  Pr.  411;  Frost  v.  Willard, 
9  Barb.  440;  Courter  v.  McNamara,  9  How.  Pr.  255.  In  truth,  the  decisions 
upon  this  subject  seem  to  require  a  statement  of  the  evidence,  rather  than  of 
the  ultimate  facts.  Defects  in  the  affidavit  are  waived  by  giving  bail.  Bal- 
louhey  v.  Cudot,  3  Abb.  Pr.,  N.  S.,  122;  Stewart  v.  Howard,  15  Barb.  26;  Dale 
V.  Radcliffe,  15  How.  Pr.  71;  25  Barb.  333.  The  plaintiff  must  also  file  an 
undertaking  in  the  form  and  amount  prescribed  by  statute.  It  need  not  be 
signed  by  any  one  but  the  sureties  thereon.  Askina  v.  Hearns,  3  Abb.  Pr.  184; 
Bellinger  v.  Gardner,  2  Abb.  Pr.  441;  Leffingwell  v.  Chave,  19  How.  Pr.  54. 
A  defendant,  after  his  arrest  on  mesne  process,  may  procure  his  release  by  giv- 
ing an  undertaking,  with  two  or  more  sufficient  bail,  to  the  effieet  that  he  will 
at  all  times  render  himself  amenable  to  the  process  of  the  court.  If  the  bail 
become  liable,  they  must  pay  the  whole  amount  of  the  judgment.  They  can- 
not diminish  the  amount  of  their  liability  by  showing  that  the  defendant  was 
and  is  wholly  and  irretrievably  insolvent.  Levy  v.  Nichols,  19  Abb.  Pr.  282; 
Gallarati  v.  Orser,  4  Bosw.  94;  Willet  v.  Lasalle,  19  Abb.  Pr.  272;  Bensel  «. 
Lynch,  2  Robt.  448;  McArthur  v.  Pease,  46  Barb.  423.  Nor  can  they  escape 
their  liability  on  the  ground  that  their  principal  was  not  subject  to  arrest,  nor 
because  the  order  of  arrest  was  illegal.     Gregory  v.  Levy,  12  Barb.  610;  7  How. 


§454  EXECUTION  AGAINST  THE  PERSON.  1440 

facts  sufficient  to  constitute  a  cause  of  action  and  to 
entitle  the  plaintiff  to  a  recovery,  and  may  aver  the 
existence  of  additional  facts  of  a  character  to  justify 
the  defendant's  arrest.  In  such  a  case,  the  nature  of 
the  action  does  not  entitle  plaintiff  to  an  execution 
against  defendant's  person,  for  the  additional  facts  are 
not  material  to  the  action.  Therefore  if  judgment  is 
entered  in  favor  of  plaintiff,  upon  a  complaint  showing 
the  defendant  to  be  indebted  for  moneys  had  and  re- 
ceived in  a  fiduciary  capacity,  an  execution  cannot  issue 
against  the  person  of  the  latter  unless  he  was  arrested 
during  the  pendency  of  the  action.^  It  is  only  when 
the  judgment  cannot  be  supported,  except  by  proof  of 
facts  warranting  the  arrest  of  the  defendant,  that  exe- 
cution can  issue  against  his  person,  unless  an  order  for 
his  arrest  was  issued  and  executed  before  judgment, 
and  remains  un vacated.^  If  a  cause  of  action  upon 
which  an  arrest  may"  be  made  is  united  with  one  upon 
which  an  arrest  is  unauthorized,  and  judgment  is 
entered  upon  both,  execution  cannot  issue  against 
defendant's  person.^ 

§  454.  When  the  Writ  may  Issue.  —  The  princi- 
ples stated  in  the  chapter  on  "  Issuing  the  Original 
Execution  "  are,  in  the  main,  applicable  to  the  issue  of 
writs  of  capias  ad  satisfaciendum  in  those  states  where 
those  ]3rinciples  have  not  been  modified  or  subverted 
by  statute.     At  the  common  law,  a  plaintiff  might,  at 

Pr.  37;  Jewett  v.  Crane,  35  Barb.  208;  Kelley  v.  MoOormick,  28  N.  Y.  318; 
Bensel  v.  Lynch,  44  N.  Y.  162.  Putting  in  special  bail  waives  process,  and  all 
defects  therein.  Wright  v.  Jeffrey,  5  Cow.  15;  Dale  v.  Radcliff,  15  How.  Pr. 
71;  Pixley  v.  Winohell,  7  Cow.  366;  17  Am.  Deo.  525;  Gaffney  v.  Barton,  12 
How.  Pr.  516;  Lewis  v.  Truesdell,  3  Sand.  706. 

>  Segelken  v.  Meyer,  94  N.  Y.  473;  Chapin  v.  Foster,  101  N.  Y.  1. 

2  McKay  v.  Draper,  19  Abb,  306,  note;  Prouty  v.  Swift,  51  N.  Y.  594. 

s  Pam  V.  Vilmai,  52  How.  Pr.  238. 
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the  same  time,  issue  a  fieri  facias  and  a  cipias  ad  satis- 
faciendv/m.  The  mere  issue  of  either  writ  did  not  de- 
bar the  plaintiif  from  having  the  benefit  of  the  other/ 
But  if  a.  fieri  facias  issued,  and  the  officer  did  anything 
by  virtue  of  its  authority  which  might  make  it  neces- 
sary for  him  to  rely  upon  the  writ  to  avoid  prosecution 
as  a  trespasser,  then  a  capias  ad  satisfaciendum  could 
not  issue,  or,  if  issued,  could  not  be  executed  until  after 
the  return  of  -the  fieri  facias.^  If  a  sheriff  has  two 
writs  of  fi^ri  facias  in  his  hands,  issued  in  favor  of  dif- 
ferent plaintiffs  against  the  same  defendant,  a  levy 
under  one  of  them,  though  constructively  a  levy  under 
the  other  also,  does  not  preclude  the  plaintiff,  whose 
writ  was  not  directly  levied,  from  suing  out  a  capias  ad 
satisfaciendum.^  In  the  United  States,  the  issuing  of 
executions  against  the  body  of  a  defendant  is  so  de- 
pendent on  diverse  statutes  that  we  shall  not  undertake 
to  treat  of  it  fully.*  In  some  states,  although  war- 
ranted by  the  judgment,  no  capias  ad  satisfaciendum 
can  issue  unless  the  defendant  has  no  property  subject 

^Ante,  %  31;  Dioaa  v.  Wame,  10  Bing.  341;  3  Moore  &  S.  814;  2  Dowl. 
P.  C.  762.    CotUra:  Craig  v.  Adair,  22  Ga.  373;  Stamper  v.  Hodaon,  8  Mod.  303. 

2  Andrewaw.  Saunderson,  1  Hurl.  &  N.  725;  3  Jur.,  N.  S.,  118;  26  L.  J.  Ex. 
208;  Miller  v.  Parnell,  2  Marah.  78;  G  Taunt.  370;  40,  El.  &  E.  436;  Wilson  v. 
Kingston,  2  Chit.  203;  Turner  v.  Walker,  3  Gill  &  J.  377;  22  Am.  Doc.  329; 
Cutler  V.  Colver,  3  Cow.  30;  Wheeler  v.  Bouchelle,.  5  Irod.  584;  Burk  v.  Mc- 
Fall,  2  Browne,  143.  But  though  a  partial  satisfaction  has  been  produced 
by  a  fieri  facias,  its  return  authorizea  the  iasue  of  a,  aapian  ad  satv<fadendum. 
Olcott  V.  Lilly,  4  Johns.  407;  Gardner  v.  Cover,  1  Gale,  45.  Where  a,  fieri 
faciaa  had  been  levied,  ita  return  before  its  return  day  was  held  not  to  author- 
ize the  issue  of  a  capias  ad  satisfaciendum.  Turner  v.  Walker,  3  Gill  &  J.  377; 
22  Am.  Dec.  329;  Lawes  v.  Codrington,  1  Dowl.  P.  C..30. 

'  Smith  V.  Jackson,  4  Fost.  &  F.  352.  In  one-  instance,  a  plaintiff  was  al- 
lowed to  release  a  levy  vrnder  fieri  facias,  and  take  the  defendant  under  a  capias 
ad  satisfaciendum.  Knight  v.  Coleby,  5  Mees.  &  W.  274.  But  this  will  rarely 
be  permitted.     Bank  of  Pennsylvania  v.  Latahaw,  9  Serg  &  R.  9. 

*  United  States  v.  Reed,  17  Fed.  Rep.  497;  Kenney  v.  Laughenour,  97  N.  0. 
325. 

Vol.  II. -91 
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to  execution/  or  unless  an  execution  against  his  prop- 
erty has  been  returned  unsatisfied.^  Sometimes  the 
plaintiff's  right  to  an  execution  against  the  person  of 
the  defendant  is  disputed  on  the  ground  that  he  has 
waived  it  by  accepting  a  new  cause  of  action  upon 
which  no  arrest  can  be  made,  in  lieu  of  the  original 
cause  of  action  upOn  which  he  was  entitled  to  take  the 
defendant  in  execution.  The  authorities  on  this  sub- 
ject are  not  all  reconcilable,  but  the  rule  best  sustained 
by  reason  and  authority  is  this :  That  if  the  plaintiff, 
with  full  knowledge  of  the  facts,  takes  a  new  obligation, 
and  receives  it  in  satisfaction  of  the  old  liability,  then 
the  right  to  arrest,  which  was  coupled  with  the  old  ob^ 
ligation,  is  relinquished.^  If,  on  the  other  hand,  the 
new  obligation  is  taken  as  additional  security,  and. 
without  intending  to  release  the  old  one,  the  right  to 
arrest  the  defendant  continues  as  before.*  The  recov- 
ery of  a  judgment  on  a  demand  does  not  preclude 
the  plaintiff  from  prosecuting  a  subsequent  action 
for  deceit  arising  out  of  the  same  transaction.^ 
The  rules  respecting  executions  against  the  person 
are  the  same  in  the  national  as  in  the  state  courts. 
"No  person  shall  be  imprisoned  for  debt  in  any  state 
on  process  issuing  from  a  court  of  the  United  States, 
where  by  the  laws  of  such  state  imprisonment  for  debt 

'  Berry  v.  Hamill,  12  Serg.  &  R.  210;  Allison  v.  Rheam,  3  Serg.  &  R.  142; 
8  Am.  Dec.  644. 

■'■  Noe  V.  Christie,  15  Abb.  Pr.,  N.  S.,  346;  Wood  v.  Henry,  40  N.  Y.  124; 
Scott «.  Shaw,  13  Johns.  378;  Norman  v.  Manoinette,  1  Saw.  484;  MoDoiiald 
•</.  Wilke,  13  111.  22. 

s  Merchants'  Bank  v.  Dwight,  Jr.,  13  How.  Pr.  366. 

*  Snipman  v.  Shaffer,  14  Abb.  Pr.  449;  Harding  v.  Shannon,  20  How.  Pr.  25; 
Pettingill  v.  Mather,  12  Abb.  Pr.  436.  Contra:  Alliance  Ins.  Co.  v.  Cleveland, 
14  How.  Pr.  408. 

5  Wanzer  v.  De  Baum,  1  E.  D.  Smith,  261 ;  1  OodeR.,  N.  S.,  280;  Greenbaum 
V.  Stein,  2  Daly,  223. 
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has  been  or  sliall  be  abolished.  And  all  modifications, 
conditions,  and  restrictions  upon  imprisonment  for " 
debt,  provided  by  the  laws  of  any  state,  shall  be  applica- 
ble to  the  process  issuing  from  the  courts  of  the  United 
States  to  be  executed  therein ;  and  the  same  course  of 
proceedings  shall  be  adopted  therein  as  may  be  adopted 
in  the  courts  of  such  state." ^  After  execution  from  one 
of  the  national  courts  has  issued  against  a  defendant, 
and  he  has  been  arrested  thereon,  his  right  to  a  dis- 
charge, and  the  proceedings  by  which  it  may  be  made 
available  are  precisely  the  same  as  if  the  writ  had 
issued  out  of  one  of  the  courts  of  the  state,  except  that 
"  such  proceedings  shall  be  had  before  any  one  of  the 
commissioners  of  the  circuit  court  for  the  district  where 
the  defendant  is  held."^ 

§  455.    Form  of  iExecutidus  against  the  Person. 

—  The  rules  governing  the  form  of  writs  of  fieri  facias 
are  equally  applicable  to  writs  of  capias  ad  satisfaciendum, 
except  that  the  former  writs  must  command  a  levy 
upon  goods  and  chattels,  and  the  latter  the  arrest  and 
detention  of  the  debtor.*     In  New  York,  it  "  must  sub- 

'  Rev.  Stats.  U.  S.,  sec.  990;  Gray  v.  Muaroe,  1  McLean,  628;  Moan  v. 
Wilmarth,  3  Wood.  &  M.  399;  Leon  v.  Durfee,  5  Fed.  Rep.  256. 

2  Rev.  Stats.  U.  S.,  sec.  991. 

"  For  form  of  capias  ad  saUsfacimdum  at  common  law,  see  Bingham  on  Judg- 
ments and  Executions,  445,  446;  Finley  «.  Smith,  4  Dev.  98.  The  capias  adsatis- 
faciendum  must  be  against  aU  the  defendants.  Howzer  v.  Bellinger,  1  Ired.  475; 
Clarke  v.  Clement,  6  Term  Rep.  525.  Mr.  Wait,  in  his  Practice,  vol.  4,  p.  122, 
gives  the  following  for  m.  for  an  execution  against  the  person,  in  New  York :  "  The 

People  of  the  State  of  New  York,  to  the  Sheriff  of  the  County  of ,  greeting: 

Whereas,  judgment  was  rendered  on  the day  of ,  one  thousand  eight 

huadred  and ,  in  an  action  in  the court,  in  favor  of ,  against , 

for  the  sum  of dollars  and cents,  as  appears  to  us  by  the  judgment 

roll,  filed  in  the  office  of  the  clerk  of  the  county  of .     And  whereas,  the 

said  judgment  was  docketed  in  your  county  on  the day  of ,  in  the  year 

one  thousand  eight  hundred  and ,  and  the  sum  of  $ ,  with  interest  from 

the  day  of ,  187-,  is  now  actually  due  thereon.     And  whereas,  an  exeou- 
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stantially  require  the  sheriff  to  arrest  the  judgment 
■  debtor,  and  commit  him  to  the  jail  of  the  county  until 
he  pays  the  judgment  or  is  discharged  according  to  law. 
Except  where  it  may  be  issued  without  the  previous 
issuing  and  return  of  an  execution  against  property,  it 
must  recite  the  issuing  and  return  of  such  an  execution, 
specifying  the  county  to  which  it  was  issued."^  It  is 
not  necessary  to  state  the  nature  of  the  action,^  nor  to 
recite  the  facts  which  authorize  the  arrest.® 

§  456.  Consequences  of  Irregularities. — In  pre- 
ceding portions  of  this  work  we  have  shown  that  ir- 
regularities in  the  issuing  and  form  of  executions  are, 
in  most  courts,  treated  as  rendering  writs  voidable,  but 
not  void.  This  rule  is  not  more  applicable  to  execu- 
tions against  property  than  it  is  to  executions  against 
the  person.*     But  here,  as  elsewhere,  the  distinction 

tion  against  the  property  of  the  judgment  debtor  has  been  duly  issued  to  the 

sheriff  of  the  proper  county,  and  returned  unsatisfied:  Therefore,  we  comiaand 

you,  that  you  arrest  the  said  judgment  debtor,  and  commit to  jail  of  your 

county  until shall  pay  the  said  judgment,  or  be  discharged  according  to 

law,  and  that  you  return  this  execution  as  required  by  law. 

' '  Attorney  for ^ 

"Dated  the — -day  of ,  187-." 

This  form  recites  the  facts  authorizing  the  issuing  of  the  writ.  This  recital, 
though  proper,  is  not  essential.  Hutchinson  o.  Brand,  9  N.  Y.  208;  6  How. 
Pr.  73;  PuUerton  v.  Fitzgerald,  18  Barb.  441;  10  How.  Pr.  37. 

» N.  Y.  Code  Civ.  Proc,  sec.  1372;  N.  C.  Code,  see.  448,  subd.  3. 

2  Fullerton  v.  Fitzgerald,  10  How.  Pr.  37;  18  Barb.  441. 

8  Hutchinson  v.  Brand,  9  N.  Y.  208;  Kinney  v.  Laughenour,  97  N.  0.  325; 
Matter  of  Remsen,  2  Law  Bull.  55.  • 

*  Crocker  on  Sheriflfs,  sec.  563;  Attorney-General  v.  Baker,  9  Rich.  Eq.  521; 
Spence  v.  Stuart,  Bert.  (N.  B.)  219;  Pitchers.  Roberts,  2Dbwl.,  N.  S.,  394;  7 
Jur.  466;  12  L.  J.  Q.  B.  178;  Rose  v.  Tomblinson,  3  Dowl.  P.  C.  49;  Reuben  v. 
Porterfield,  19  Ga.  139;  Renick  v.  Orser,  4  Bosw.  384;  Hinman  v.  Beers,  13 
Johns.  529;  Scott  v.  Shaw,  13  Johns.  378;  Ontario  Bank  v.  Hallett,  8  Cow. 
192;  Blanohenay  v.  Burt,  3  Gale  &  D.  613;  4  Q.  B.  707;  7  Jur.  575;  12  L.  J. 
Q.  B.  291;  Sutton  v.  Cardos,  1  Dowl.  P.  C.  511;  Strong  v.  Dickinson,  5  Dowl. 
P.  C.  99;  Hutchinson  v.  Brand,  9  N.  Y.  208;  Soribner  v.  Whitcher,  9  N.  H. 
63;  23  Am.  Dec.  708;  State  v.  Reeves,  4  Dev.  &  B.  187.  C(yrara:  Walker  v. 
Viek,  a  Dev.  &  B.  99. 
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between  a  want  of  power  and  an  informality  in  the 
exercise  of  a  conceded  authority  must  not  be  forgotten. 
If  the  statute  declares  that  the  writ  cannot  issue  except 
in  certain  contingencies,  there  is  no  power  to  issue  it  in 
their  absence,  and  if  so  issued,  it  is  void.  Thus  the 
code  of  New  York  declares  that  unless  the  judgment 
debtor  is  actually  confined,  an  execution  cannot  issue 
against  his  person  until  an  execution  against  his  prop- 
erty has  been  returned  wholly  or  party  unsatisfied.  A 
writ  issued  in  defiance  of  tliis  inhibition  is  invalid,  and 
will  not  protect  the  plaintiflE"  and  his  attorneys  from  an 
action  for  false  imprisonment.-^ 

§  456  a.  Actions  for  False  Imprisonment. — Pro- 
cess regular  on  its  face  protects  the  oflScer  executing  it, 
and  this  rule  is  as  applicable  to  executions  against  the 
person  of  the  defendant  as  to  those  against  his  prop- 
perty.  Where  a  defendant  who  was  discharged  from 
arrest  because  of  his  infancy  prosecuted  an  action 
against  the  plaintiff  for  false  imprisonment,  the  court 
said:  "It  is  entirely  clear  that  such  an  action  cannot 
be  sustained  against  the  officer  making  the  arrest.  An 
officer  is  protected  in  the  service  of  process,  if  it  is 
issued  by  a  court  having  jurisdiction,  and  appears  to  be 
regular  and  valid,  even  if  fraudulently  or  irregularly 
issued."^  A  more  doubtful  question  is,  whether  the 
judgment  creditor  is  ^answerable,  if  the  defendant 
succeeds  in  obtaining  his  discharge  on  the  ground  that 
he  was  not  liable  to  arrest.  Undoubtedly,  if  the  writ 
issued  upon  a  judgment  not  warranting  its  issuance, 
so  that  the  defendant's  discharge  ought  to  be  directed 
by  any  court  before  which   he  may  be  brought  on 

1  Bergman  v.  Noble,  19  Abb.  N.  O.  62.       »  Gassier  v.  Fales,  139  Mass.  461. 
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habeas  corpus,  from  a  mere  inspection  of  the  record, 
and  without  considering  any  extrinsic  evidence,  the 
plaintiff  and  his  attorneys,  if  they  participated  in  issu- 
ing the  writ,  are  answerable  as  for  a  false  im|)rison- 
ment.^  "Where  an  arrest  is  made  upon  a  legal  process, 
regular  on  its  face,  and  therefore  sufficient  to  justify 
an  officer,  but  which  has  been  fraudulently  or  illegally 
obtained  and  issued,  the  party  who  procures  it,  and 
directs  or  causes  it  to  be  served,  is  not  justified  by  it. 
He  is  bound  to  see  to  it,  before  he  sets  the  law  in 
motion,  that  the  process  he  obtains  is  regular  and 
valid;  and  if  it  is  not,  he  is  liable  to  an  action  of  tort 
in  the  nature  of  trespass."^  But  if  the  right  of  the 
defendant  to  his  discharge  depends  on  some  extrinsic 
matter  which  he  must  establish  to  the  satisfaction  of 
the  court,  the  plaintiff  is  not  guilty  of  a  false  imprison- 
ment. Hence  if  the  defendant  is  released  on  account 
of  his  infancy  or  of  some  other  ground  of  privilege 
from  arrest,  he  can  maintain  no  action  for  false  impris- 
onment.* In  that  class  of  cases,  the  process  is  regu- , 
larly  issued  and  the  protection  of  the  plaintiff  is  assured 
by  the  general  rule  expressed  by  Lord  Kenyon,  that 
"it  is  incomprehensible  to  say  that  a  person  shall  be 
considered  a  trespasser  who  acts  under  the  process  of 
the  court."* 

In  the  case  of  Marks  v.  Townsend,  97  N.  Y.  590,  it 
appeared  that  the  plaintiff,  Marks,  had  been  arrested, 
but  had  procured  his  discharge  from  the  arrest,  on  the 
ground  that  he  was  not  liable  thereto  because  of  his 

1  Bergman  v.  Noble,  19  Abb.  N.  C.  62. 

'  Gassier  v.  Fales,  139  Mass.  462;  Emery  v.  Hapgood,  7  Gray,  55;  66  Am. 
Dec.  459;  Bates  v.  Pilling,  6  Barn.  &  0.  38;  Codrington  v.  Lloyd,  8  Ad.  &  E. 
449. 

°  Cassier  v.  Fales,  139  Mass.  461. 

*  Belt  V.  Broadbent,  3  Term  Rep.  183. 
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having  been  arrested  previously  in  an  action  brought 
against  him  by  the  same  parties,  and  on  substantially 
the  same  grounds.  The  present  action  was  for  false 
imprisonment,  and  also  for  malicious  prosecution.  A 
nonsuit  was  granted  in  the  trial  court,  which  the  court 
of  appeals  affirmed  upon  the  following  grounds:  "  The 
facts  stated  in  the  affidavit  on  which  the  warrant  was 
issued  were  sufficient  to  give  the  judge  who  issued  it 
jurisdiction;  and  in  issuing  it  he  acted  judicially,  and 
made  a  judicial  determination.  The  warrant  was  not, 
therefore,  void  or  voidable,  or  irregular.  It  was  the 
result  of  the  regular  judicial  action  of  a  judicial  officer 
having  jurisdiction,  on  the  facts  presented  to  him,  to 
issue  it.  It  was  subsequently  set  aside  by  the  judge 
who  issued  it,  when  a  new  fact — to  wit,  that  the  plain- 
tiff had  before  been  arrested  in  an  action  against  him 
by  these  defendants,  upon  an  order  of  arrest  issued  in 
the  action,  for  the  same  cause,  and  upon  substantially 
the  same  grounds — was  brought  to  his  attention.  The 
existence  of  this  fact  did  not  make  the  warrant  void 
or  irregular.  When  brought  to  his  attention,  it  fur- 
nished the  judge  a  ground  for  the  dismissal  of  the 
warrant  in  the  exercise  of  further  judicial  action.  It 
matters  not  whether  the  warrant  was  dismissed  in  the 
exercise  of  judicial  discretion,  or  upon  the  claim  by 
the  plaintiff  that  he  could  not  be  twice  arrested  for  the 
same  cause,-  and  hence  that  he  had  an  absolute  legal 
right  to  be  discharged  from  the  second  arrest;  it  was, 
at  most,  a  case  where  the  plaintiff  was  erroneously  ar- 
rested. An  error  was  committed,  which,  upon  a  proper 
presentation  of  facts,  was  to  be  corrected  by  further 
judicial  action.  A  warrant  granted  under  such  cir- 
cumstances protects  against  an  action  for  false  imprisT 
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onment,  not  only  the  judge  who  granted  it,  but  the 
party  who  procured  it  and  instigated  its  service.  The 
case  stands  no  different  from  what  it  would  have  been 
if  the  plaintiff  had  appeared  and  denied  the  facts 
alleged  in  the  affidavit  upon  which  the  warrant  was 
based,  and  had  thus  procured  his  discharge  on  the 
merits;  or  if  the  defendants,  when  they  applied  for  the 
warrant,  had  disclosed  the  fact  of  the  prior  arrest,  and 
the  judge  had  erroneously  decided  that  they  were 
entitled  to  it,  and  his  decision  had  upon  appeal  been 
reversed;  or  if,  when  the  fact  of  the  prior  arrest  was 
afterwards  brought  to  his  attention,  he  had  refused  to 
set  aside  the  warrant,  and  his  decision  had,  upon  appeal, 
been  reversed.  If  a  warrant  of  attachment  or  an  order 
of  arrest  is  issued  in  an  action  upon  facts  giving  the 
judge  jurisdiction,  and  the  defendant  appears,  and  by 
showing  new  facts,  or  denying  those  alleged  against 
him,  procures  the  attachment  or  the  order  to  be  set, 
aside,  the  process  is  not  void  or  voidable,  or  irregular, 
but  simply  erroneous,  and  protects  the  judge  and  the 
party  who  procures  it,  although  it  is  set  aside,  against 
an  action  for  trespass  or  false  imprisonment.  In  all 
such  cases,  these  are  regular  judicial  methods,  and  that 
which  was  legally  done  at  the  time  cannot  be  converted 
into  a  wrong  by  relation,  after  the  process  has,  by  judi- 
cial action,  been  set  aside.  This  rule  of  exemption  is 
founded  on  public  policy,  and  is  applicable  alike  to  civil 
.and  criminal  remedies  and  proceedings,  that  parties 
may  be  induced  freely  to  resort  to  the  courts  and  judi- 
cial officers  for  the  enforcement  of  their  rights  and  the 
remedy  of  their  grievances,  without  the  risk  of  undue 
punishment  for  their  own  ignorance  of  the  law,  or  for 
the  errors  of  courts  and  judicial  officers.     The  remedy 
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of  tlie  party  unjustly  arrested  or  imprisoned  is,  by  the 
recovery  of  costs  which  may  be  awarded  to  him,  or  the 
redress  which  some  statute  may  give  him,  or  by  an 
action  for  malicious  prosecution,  in  case  the  prose- 
cution against  him  has  been  from  unworthy  motives, 
and  in  the  absence  of  probable  cause.  Even  malicious 
motives  and  the  absence  of  probable  cause  do  not  give 
a  party  arrested  an  action  for  false  imprisonment. 
They  may  aggravate  his  damage,  but  have  nothing 
whatever  to  do  with  the  cause  of  action.  Hence,  if,  in 
this  case,  the  defendant  had  intentionally  withheld  from 
the  judge  who  granted  the  warrant  the  fact  of  the 
plaintiff's  prior  arrest,  that  fact  would  have  been  quite 
pertinent  to  maintain  an  action  for  malicious  prosecu- 
tion, but  would  not  have  laid  the  foundation  for  a  re- 
covery for  false  imprisonment." 

§  457.    Alias  Writs  of  Capias  ad  Satisfaciendum 

may  be  issued.  Their  issue  is  authorized, — 1.  Where 
the  original  was  returned  unexecuted;  2.  Where, 
though  it  was  executed,  the  defendant  escaped/  or  was 
discharged  because  of  some  irregularity,^  or  of  his  being 
temporarily  privileged  from  arrest.*  When  the  sheriff 
intentionally  permits  a  defendant  to  escape,  he  has  no 
right  to  pursue  and  retake  him  without  a  new  authority 
from  the  plaintiff.  The  plaintiff  may  elect  to  treat  the 
defendant  as  out  of  custody,  and  may  recover  from  the 
sheriff  the  full  amount  due  from  the  defendant;  or  he 

'  Mumford  v.  Armstrong,  4  Cow.  553;  Fawkes  v.  Davison,  8  Leigh,  554; 
Sharp  V.  Caswell,  6  Cow.  65. 

.  •■'  Collins  V.  Beaumont,  2  Perry  &  D.  363;  10  Ad.  &  E.  225;  Merchant  v. 
Frankis,  2  Gale  &  D.  473;  3  Q.  B.  1. 

3  Phillips  V.  Price,  1  Dowl.  &  L.  110;  7  Jur.  672;  12  L.  J.  Q.  B.  348.     See 
§§  459,  467. 


§§  458,  459  EXECUTION  AGAINST  THE  PERSON.  1450 

may  procure  the  issuance  of  an  alias  writ,  and  thereby 
authorize  the  recapture  of  the  defendant.^ 

§  458.  Amending  and  Qua3liing.  —  A.  capias  ad 
satisfaciendum  is  subject  to  amendment  to  the  same 
extent  as  other  writs  of  execution.^  It  may  also  be 
quashed  where  improperly  issued,*  and  if  issued  where 
there  was  no  authority  to  support  it,  the  court  cannot 
require,  as  a  condition  precedent  to  such  quashing,  that 
the  defendant  shall  stipulate  not  to  bring  an  action  for 
damages  for  his  unlawful  arrest  under  the  writ.*  In 
seeking  to  have  an  unauthorized  writ  vacated  the  der 
fendant  does  not  appeal  to  the  discretion  of  the  court. 
He  demands  a  right,  which  must  be  unconditionally 
conceded. 

§  459.  Who  are  Privileged  from  Arrest. — Except 
where  otherwise  ordered  by  statute,  exemptions  from 
arrest  under  executions  are  confined  to  those  cases 
where  the  person  sought  to  be  arrested  is  under  obliga- 
tion to  perform  some  duty  of  a  public  nature,  or  to  attend 
before  some  tribunal  competent  to  require  and  enforce 
his  attendance.  Thus  soldiers,^  mariners,^  and  police- 
men^ are  necessarily  exempt  from  arrest,  at  least  while 

'  Cheever  v.  Mirrick,  2  N.  H.  376;  Thompson  v.  Lookwood,  15  Johns.  256; 
Littlefield  ».  Brown,  1  Wend.  398;  Bloomfield  v.  Boswick,  Cro.  Eliz.  535.  See 
§461. 

■•i  MoCormack  u.  Melton,  1  Ad.  &  E.  331;  3  Nev.  &  M.  881:  Arunll  v. 
Weatherby,  5  Tyrw.  485;  In  re  Cobbett,  10  Week.  Rep.  40;  5  L.  T.,  N.  S., 
285;  Benedict  Mfg.  Co.  v.  Thayer,  21  Hun,  674;  People  v.  Seatou,  25  Hun, 
305. 

'  Humplirey  v.  Brown,  17  How.  Pr.  481;  Piokney  v.  Hegeman,  53  N.  Y.  31. 

*  Chapin  v.  Foster,  101  N.  Y.  1. 

»  People  V.  Campbell,  40  N.  Y.  133;  Crocker  on  Sheriffs,  sec.  294;  sec.  1237, 
Eev.  Stats,  of  U.  S. 

6  Rev.  Stats,  of  U.  S.,  sec.  1610. 

'  Squire's  Case,  12  Abb.  Pr.  38;  Hart  v.  Kennedy,  24  How.  Pr.  425;  39 
Barb.  186;  15  Abb.  Pr.  290;  1  Wait's  Pr.  596. 
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in  the  performance  of  their  duties.  So  in  England ,  a  lord 
of  the  bed-chamber/  or  a  page,^  chaplain,^  or  servant* 
of  a  king  or  queen,  being  under  obligation  to  attend  the 
sovereign  whenever  commanded,  cannot  be  seized  and 
held  under  execution.  Members  of  Parliament,^  of 
Congress,  and  of  the  various  state  legislatures,^  are  also 
privileged  from  arrest  during  the  sessions  of  the  several 
legislative  bodies  to  which  they  belong,  and  also  for  a 
reasonable  time  before  and  after  such  sessions.  Am- 
bassadors, public  ministers,  consuls,  and  vice-consuls  of 
foreign  nations,  residing  in  or  passing  through  the 
United  States,  and  their  domestic  servants,  are  exempt 
from  arrest  on  civil  process.'^  A  duly  accredited  secre- 
tary of  legation,  acting  as  chargS  d'affaires  in  the  absence 
of  his  ambassador,  is  entitled  to  the  privileges  of  the 

^  Aldridge  v.  Barry,  2  Dowl.  P.  0.  450,  note. 

2  Reynolds  v.  Pocook,  7  Dowl.  P.  C.  4;  4  Mees.  &  W.  371;  2  Jur.  924. 

s  Winter  v.  Dibdin,  2  Dowl.  &  L.  211;  13  Mees.  &  W.  25;  13  L.  J.  Ex.  263; 
Byron  «.  Dibdin,  1  Cromp.  M.  &  R.  821;  3  Dowl,  P.  C.  448;  1  Gale,  58;  5 
Tyrw.  357;  Swan  v,  Dakins,  16  Com.  B.  77;  3  Car.  Law  Rep.  602;  1  Jur., 
N.  S.,  378;  24  L.  J.  Com.  P.  131;  Harvey  v.  Dakins,  3  Ex.  26o;  6  Dowl.  &  L. 
437;  18  L.  J.  Ex.  156. 

*  Bartlett  v.  Hebbes,  5  Term  Rep.  686;  King  v.  Poster,  2  Taunt.  167;  Dyer 
V.  Disney,  16  Mees.  &  W.  312;  4  Dowl.  &  L.  697;  16  L.  J.  Ex.  183;  Tapper  v. 
Battine,  1  Dowl.  &  R.  79;  Hatton  v.  Hopkins,  6  Maule  &  S.  271. 

°  Cassidy  v.  Stewart,  2  Scott  N.  R.  432;  2  Man.  &  G.  437;  9  Dowl.  P.  C.  366; 
5  Jur.  25;  Goudy  v.  Duncombe,  5  Dowl.  &  L.  209;  1  Ex.  430;  17  L.  J.  Ex.  70. 
Peers  and  peeresses  are  at  all  times  privileged  from  arrest.  Digby  v.  Stirling, 
8  Bing.  55;  1  Maule  &  S.  116;  1  Dowl.  P.  C.  248;  1  Broom  and  Hadley's  Com. 
198;  Coates  v.  Hawarden,  7  Barn.  &  0.  388;  1  Man.  &  R.  110. 

*  Colvin  V.  Morgan,  1  Johns.  Cas.  415;  Lewis  v.  Elmendorf,  2  Johns.  Cas. 
222;  In  the  Matter  of  Hon.  Piatt  Potter,  55  Barb.  625;  U.  S.  Const.,  art.  1, 
sec.  6;  Crocker  on  Sheriffs,  sees.  295,  296. 

'  Crocker  on  Sheriffs,  sees.  292,  293;  Rev.  Stats,  of  U.  S.,  sec.  4063;  1 
Wait's  Pr.  593;  D'Azambujga  v.  Pariera,  1  Miles,  366;  Dupout  v.  Piuohon,  4 
Dall.  321;  Holbrook  v.  Henderson,  4  Sand.  619;  Valarino  v.  Thompson,  7 
N.  Y.  576;  United  States  v.  Reward,  2  Dall.  299;  Commonwealth  v.  Kosloff,  5 
Serg.  &  R.  545;  Manhardt  v.  Soderstrom,  1  Binn.  138;  Flynn  v.  Stoughton,  5 
Barb.  115;  Briquet  v.  Bath,  3  Burr.  1478;  Viveash  v.  Beeker,  3  Maule  &  S.  284; 
Fisher  v.  Begrez,  2  Dowl.  P.'  C.  279;  Davis  v.  Packard,  7  Pet.  276. 
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latter.^  It  is  obvious  that  the  administration  of  justice 
could  be  very  seriously  obstructed  if  the  attendance  of 
either  the  suitors,  or  witnesses,  or  counsel,  or  of  any 
other  person  whose  presence  was  requisite  to  the  progress 
of  the  suit  could  be  prevented  by  an  arrest  under  civil 
process.  The  law  has  avoided  the  possibility  of  such 
obstructions  by  exempting  all  such  persons  from  arrest 
under  execution  during  the  time  when  they  are  going 
to  and  from  court,  as  well  as  during  the  time  when 
they  are  in  actual  attendance  in  obedience  to  its  process.^ 
In  most  cases,. the  privilege  of  exemption  from  arrest  is 
but  temporary  in  its  duration,  and  a  defendant  who  has 
been  discharged  from  arrest  on  account  of  his  privilege 

•  Ex  parte  Cabrera,  1  Wash.  C.  C.  232;  United  States  v.  Benner,  Bald.  234; 
Taylor  v.  Best,  14  Com.  B.  487;  25  El.  &  E.  383. 

^  Eegarding  the  privilege  of  the  parties  litigant  from  arrest,  see  Walpole  v. 
Alexander,  3  Doug.  45;  Rex  v.  Delavel,  1  W.  Black.  416;  3  Burr.  1434;  Light- 
foot  u.  Cameron,  2  W.  Black.  113;  Childerston  v.  Barrett,  11  East,  439;  Ex 
parte  Cobbett,  7  El.  &  B.  955;  3  Jur.  665;  26  L.  J.  Q.  B.  293;  Persse  v.  Persse, 
5  N.  L.  Cas.  671;  Hopkins  v.  Cobnrn,  1  Wend.  292;  Hatch  v.  Elisset,  2  Strange, 
986;  Montague  v.  Harrison,  3  Com.  B.,  N.  S.,  292;  4  Jur.,  N.  S.,  29;  27  L.  J. 
Com.  P.  24;  Salhinger  v.  Adler,  2  Rob.  704;  Meekins  v.  iSmith,  1  H.  Black. 
635;  Pitt  V.  Coombs,  3  Nev.  &  M.  212;  5  Barn.  &  Adol.  1078;  Clark  v.  Grant, 
2  Wend.  257;  Rimmer  v.  Green,  1  Maule  &  S.  638;  Merrill  v.  George,  23  How. 
Pr.  331;  List's  Case,  2  Ves.  &  B.  373;  Willingham  v.  Matthews,  6  Taunt.  356; 
Lucas  V.  Albee,  1  Denio,  166;  Parker  v.  Hotchkiss,  1  Wall.  C.  C.  269;  1  Wait's 
Pr.  597-599.  As  to  the  exemption  of  witnesses,  see  Hurst's  Case,  4  Dall.  387; 
1  Wash.  C.  C.  186;  Rishton  v.  Nisbett,  1  Moody  &  R.  347;  Webb  v.  Taylor,  1 
Dowl.  &  L.  676;  8  Jur.  39;  13  L.  J.  Q.  B.  24;  Cole  v.  McClellan,  4  Hill,  59; 
Arding  v.  Flower,  8  Term  Rep.  534;  Hardinbrook's  Case,  8  Abb.  Pr.  416;  Norris 
V.  Beach,  2  Johns.  294;  Sandford  v.  Chase,  3  Cow.  381;  Seaver  v.  Robinson,  3 
Duer,  622.  The  circumstances  in  which  lawyers  are  not  subject  to  arrest  on 
civil  process  are  determined  in  Attorney-General  v.  Leathersellers'  Co.,  7  Beav. 
157;  Williams  v.  Webb,  5  Scott  N.  R.  898;  12  L.  J.  Com.  P.  89;  Newton  v. 
Constable,  1  Gale  &  D.  408;  2  Q.  B.  157;  9  Dowl.  P.  C.  933;  6  Jur.  317;  In  re 
Hope,  9  Jur.  846;  Newton  v.  Harland,  8  Scott,  70;  Corey  r.  Russell,  4  Wend. 
204;  Secor  v.  Bell,  18  Johns.  52;  Humphrey  v.  Gumming,  5  Wend.  90;  Jones 
V.  Marshall,  3  Jur.,  N.  S.,  916;  26  L.  J.  Com.  P.  229;  2  Com.  B.,  N.  S.,  615; 
40  El.  &  E.  321;  In  re  Jewett,  10  Jur.,  N.  S.,  814;  33  L.  J.  730;  12  West. 
Rep.  945;  33  Beav.  559.  The  exemption  of  lawyers  is  denied  in  Georgia.  Elam 
V.  Lewis,  19  Ga.  608. 
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may  be  rearrested  as  soon  as  his  privilege  terminates 
by  lapse  of  time,  or  by  any  other  cause.-'  The  right  to 
claim  exemption  may  be  waived,  and  is  waived,  by  giv- 
ing bail.^  It  has  been  held  that  no  action  could  be 
sustained  for  taking  a  privileged  person  in  execution, 
when  the  plaintiff  did  not  know  of  his  being  privileged.^ 
But  a  privileged  person  who  pays  money  to  procure  his 
discharge  is  entitled  to  have  it  returned.* 

All  the  exemptions  from  arrest  of  which  we  have 
treated  thus  far  were  evidently  not  grounded  on  any 
special  regard  or  commiseration  for  the  debtor,  but  were 
attributable  solely  to  the  necessity  of  preventing  the 
obstruction  of  the  administration  of  justice  and  of  the 
performance  of  official  duties  devolving  on  the  defend- 
ant. Where  these  grounds  did  not  exist,  every  person 
against  whom  was  rendered  a  valid  judgment  for  a  spe- 
cific aimount  of  money  was  liable  to  be  taken  and  held 
under  execution  until  the  judgment  was  satisfied.^  Thus 
lunatics,*  infants,'  and  married  women  ^  were  all  liable  to 

'  Van  Wezel  v.  Van  Wezel,  1  Edw.  Ch.  113;  Reynolds  v.  Newton,  1  Gale 
&  D.  153;  1  Q.  B.  525;  5  Jur.  958. 

'Tetriev.  Fitzgerald,  1  Daly,  401;  Stewart  w.  Howard,  15  Barb.  26. 

s  Stokea  v.  White,  1  Cromp.  M.  &  R.  223;  4  Tyrw.  786. 

*  Pitt  V.  Coombs,  4  Nev.  &  M.  535;  2  Ad.  &  E.  459;  Williams  v.  Webb,  5 
Scott  N.  R.  898;  9  Jur.  846;  2  Dowl.,  N.  S.,  904;  12  L.  J.  Com.  P.  89. 

^  Crocker  on  Sheriffs,  sec.  290. 

^  Steel  V.  Alan,  2  Bos.  &  P.  362;  Ex  parte  Leighton,  14  Mass.  207;  Nutt  v. 
Veruey,  4  Term  Rep.  121;  Ibbotson  v.  Galway,  6  Term  Rep.  133;  Kernot  «. 
Norman,  2  Term  Rep.  390.  In  New  York,  a  lunatic  will  not  be  released  from 
arrest,  but  will  be  sent  to  an  asylum  for  the  insane.  Bush  v.  Pettiborie,  5  Barb. 
273;  1  Code  R.,  N.  S.,  264. 

'  Lane  v.  Gover,  1  Har.  &  MoH.  459.  ' 

8  Hall  V.  White,  27  Conn.  488;  Commonwealth  v.  Badlam,  9  Pick.  362;  Mc. 
Kinstry  v.  Davis,  3  Cow.  339;  15  Am.  Dec.  269;  Pitts  v.  Meller,  1  Strob.  1167; 
Finch  V.  Duddin,  1  Strob.  1237;  Langstaflf  v.  Rain,  1  WUa.  149;  Anonymous, 
3  Wils.  124;  Jackson  v.  Haines,  2  Cow.  462.  But  the  later  English  cases  show 
that  after  the  arrest  of  a  married  woman  she  will  be  released  from  custody, 
unless  she  is  possessed  of  separate  estate  which  could  be  appHed  to  the  satis" 
faction  "of  the  writ.     Hovey  v.  Starr,  42  Barb.  435;  Evans  v.  Chester,  2  Mees. 
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be  taken  in  execution,  though  in  England  it  was  ruled 
that  a  married  woman  could  not  be  taken  in  execution 
for  costs.^  In  some  of  the  states,  the  statutes  author- 
izing execution  to  issue  against  the  person  of  a  defend- 
ant clearly  imply  that  its  issuing  shall  be  only  in  cases 
in  which  he  has  been  guilty  of  some  moral  wrong 
either  in  contracting  the  debt  or  in  withholding  prop- 
erty from  its  satisfaction.  If  he  is  so  situate,  either 
from  age,  mental  infirmity,  disability  declared  by  law, 
or  from  want  of  control  over  himself  or  his  property, 
that  this  Wrong  cannot  be  imputed  to  him,  he  is  not 
within  the  reason  of  the  statute,  and  it  will  not  be  en- 
forced against  him.  In  Massachusetts,  the  statute 
declared  that  "no  person  shall  be  arrested  on  an  execu- 
tion fot"  debt  or  damages  in  a  civil  action,  except  in 
actions  for  tort,  unless  the  judgment  creditor  or  some 
person  in  his  behalf  makes  afHdavit  before  a  magistrate 
that  the  debtor  has  been  guilty  of  one  of  the  fraudulent 
or  wasteful  acts  specified  in  the  statute,"  A  spend- 
thrift who  was  under  guardianship  having  been  arrested  , 
under  a  judgment  based  on  a  contract,  the  arrest  was 
adjudged  to  be  forbidden  by  the  statute.  As  he  was 
under  guardianship,  having  no  control  over  his  prop- 
erty, it  was  impossible  that  he  should  be  guilty  of  any 

&  W.  847;  Chalk  v.  Deacon,  6  J.  B.  Moore,  128.  In  most  of  the  Unite  J  States, 
females  are;  by  statute,  exempt  from  arrest  on  execution.  Code  of  Ala.,  sec. 
2847;  Uen.  Stats.  Ky.,  p.  418,  sec.  1.  See  Cal.  Code  Civ.  Proc,  sec.  861.  In 
New  York,  females  may  be  taken  in  execution  on  a  judgment  recovered  for 
willful  injuries  to  person,  character,  or  property.  Northern  R.  W.  Co.  -v.  Car- 
pentier,  3  Abfc.  Pr.  259;  13  How.  Pr.  222;  Tracy  v.  Leland,  2  Sand.  729;  3 
Codj  R.  47;  Wheeler  «.  Hartwell,  4  Bosw.  684.  But  the  term  "female,"  as  used 
in  the  statute  of  this  state,  has  been  held  not  to  authorize  the  arrest  of  married 
women.  Baldwin  v.  Kimmel,  16  Abb.  Pr.  353;  1  Rob.  109;  Schaus  v.  Putscher, 
16  Abb.  Pr.  353;  25  How.  Pr.  463;  Anonymous,  8  How.  Pr.  134;  1  Buer,  613; 
Solomon  V.  Waas,  2  Hilt.  179. 
'  Jones  V.  Champion,  Dick.  160. 
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fraud  or  wrongful  act  in  not  applying  his  property  to 
the  satisfaction  of  the  judgment.^  For  similar  reasons 
the  statute  of  that  state  was  held  not  to  justify  the 
arrest  of  a  minor.  In  determining  this  question,  the 
court  first  epitomized  the  various  statutory  provisions 
bearing  on  the  subject,  and  then  said:  "It  seems  to  us 
that  most  of  these  provisions  cannot  be  applied  to  an 
infant,  without  violating  well-known  and  established 
principles  of  law ;  and  therefore  we  infer  that  the  legis- 
lature did  not  intend  to  authorize  the  arrest  of  infants, 
either  upoti  mesne  process  or  execution.  The  provis-' 
ions  were  plainly  intended  to  apply  to  persons  who  are 
sui  jibris,  capable  of  managing  their  own  affairs  and  con- 
trolling their  own  property.  An  infant  is  deemed  in 
law  to  be  incompetent  to  enter  into  contracts,  or  to 
manage  and  control  his  oWu  affairs.  He  cannot,  employ 
an  attorney  to  represent  his  interests  or  defend  his 
rights  in  a  legal  proceeding.  A  judgment  against  him, 
obtained  without  the  appointment  of  a  guardian  ad 
litem,  is  voidable,  and  may  be  reversed  on  a  writ  of 

error An  infant,  if  arrested,  not  being  capable  of 

entering  into  contracts  or  of  controlling  his  property, 
could  not  avail  himself  of  the  provisions  of  the  statute 
intended  for  the  relief  of  arrested  debtors.  He  could 
not  enter  into  a  recognizance;  he  could  not  furnisl> 
any  security  so  as  to  obtain  sureties  on  his  recog- 
nizance ;  he  could  not  transfer  and  assign  his  property, 
or  expose  it  to  be  taken  on  execution,  and  thus  procure 
his  discharge.  It  is  no  answer  to  say  that,  if  we  con- 
strue the  statute  to  include  infants,  these  powers  would 
follow  by  implication.  It  is  not  reasonable  to  suppose 
that  the  legislature  intended  to  annul  the  established 

1  Blake's  Case,  106  Mass.  504. 
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principles  of  the  law  of  infancy,  and  to  confer  upon 
infants,  by  indirection,  the  powers  of  persons  of  full 
age.  The  more  reasonable  inference  is,  that  the  stat- 
ute was  intended  to  apply  to  persons  mi  juris,  and  not 
to  infants."^ 

§  460.  How  Executed. — Upon  receiving  a  capias 
ad  satisfaciendum,  it  is  the  duty  of  the  officer  to  arrest 
the  person  named  as  defendant  therein.  He  has  no  au- 
thority to  arrest  a  person  not  named  in  the  writ,  though 
such  person  is  the  one  intended  to  be  naraed.^  But,  in 
many  of  the  states,  a  person  may  be  prosecuted  by  a 
fictitious  name,  where  his  true  nanae  is  unknown.  In 
such  a  case,  a  person  might,  no  doubt,  be  lawfully 
arrested  under  a  writ  against  him  by  a  fictitious  name, 
if  there  is  anything  to  identify  the  person  intended,  so 
that  the  officer  in  making  the  arrest  need  not  act  capri- 
ciously or  upon  mere  suspicion  that  the  person  arrested 
may  be  he  whose  name  would  have  been  inserted  in 
the  writ,  had  it  been  known.  It  seems  hardly  conso- 
nant with  a  decent  respect  for  personal  liberty  that  a 
writ  should  issue  and  be  enforced  which  is  apparently 
applicable  to  any  and  every  human  being  of  the  same 

1  Gassier 's  Case,  139  Mass.  458. 
•  '  Miller  v.  Foley,  28  Barb.  G30;  Farnham  v.  Hildreth,  32  Barb.  277;  Kelly 
V.  Lawrence,  10  Jur.,  N.  S.,  36;  33  L.  J.  Ex.  197;  3  Hurl.  &  C.  1;  12  Week.  Rep. 
413;  10  L.  P.,  N.  S.,  195;  Evans  •«.  Collins,  5  Ad.  &  E.,  N.  S.,  804;  Brunskill 
V.  Robertson,  9  Ad.  &  E.  840;  Childers  v.  Wooler,  2  El.  &  E.  287;  GriswolJ  v. 
Sedgwick,  6  Cow.  456;  Money  v.  Leach,  3  Burr.  1742;  Shadget  v.  Clepson,  8 
East,  328.  But  an  oflBoer  is  justified,  in  arresting  a  defendant  under  a  writ 
which  pursues  the  name  in  which  the  judgment  is  obtained,  tliough  it  is  not 
his  true  name.  Fisher  v.  Magnay,  1  Dowl.  &  L.  40;  5  Man.  &  G.  779;  6  Scott 
N.  R.  588;  12  L.  J.  Cora.  P.  276.  If  a  person  procures  himself  to  be  arrested, 
by  alleging  that  he  is  the  defendant,  the  sheriff  is  justified  in  the  arrest,  but 
not  in  detaining  the  person  arrested  after  notice  that  he  is  not  the  defendant. 
Dunston  v.  Patterson,  3  Jur.,  N.  S.,  982;  2  Pom.  B.,  N.  S  ,  493;  26  L.  J. 
Com.  P.  267. 
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race  and  sex  as  the  person  arrested.  But  process  of 
this  degree  of  indefiniteness  is  authorized  by  various 
statutes  regarding  warrants  in  criminal  prosecutions, 
and  these  statutes,  and  process  issued  in  conformity 
therewith,  seem  to  be  sustained.^  The  defendant  can- 
not be  arrested  on  Sunday.  If  an  arrest  is  attempted 
on  that  day,  it  is  void,  and  the  officer  is  without  justifi- 
cation.^ An  arrest  may  be  made  at  any  hour  of  the 
day  or  night.*  With  respect  to  breaking  inner  and 
outer  doors  of  dwelling-houses  for  the  purposes  of 
making  arrests,  the  rules  are  the  same  as  they  are  re- 
garding the  breaking  of  such  doors  for  the  purpose  of 
making  levies  under  writs  of  fieri  fadas.*  An  arrest 
must  be  made  by  the  authority,  but  it  need  not  be 
made  by  the  hand,  of  the  officer.^  It  is  usually  made 
by  touching  the  defendant,  and  informing  him  that 
he  is  a  prisoner.®  This  is  regarded  as  sufficient  in  all 
cases.^  But  touching  is  not  indispensable.  Neither 
can  an  arrest  be  made  by  the  mere  words  of  the  oflBcer. 
It  is  sufficient,  however,  that  the  officer  has  the  de- 
fendant where  he  can  exercise  control  over  him,  that 
he  assumes  to  exercise  such  control,  and  that  the  de- 

>  People  V.  Brown,  69  OaL  145. 

'  Bingham  on  Judgments  and  Executions,  236;  Wilson  v.  Tucker,  SaJk.  78; 
Pearce  v.  Atwood,  13  Mass.  324;  Hubbard  v.  Sanborn,  2  N.  H.  468. 

'  Priddee  v.  Cooper,  1  Bing.  66;  Maud  v.  Barnard,  2  Burr.  812;  Anony- 
mous, 2  Chit.  357. 

*  Bingham  on  Judgments  and  Executions,  235;  see  ante,  %  256;  Gordon  v. 
[Clifford,  28  N.  H.  402;  Lee  v.  Gansell,  Lofft.  374;  Gowp.  1;  Lloyd  v.  Sandi- 
lands,  2  Moore,  207;  Johnson  v.  Leigh,  1  Marsh.  565;  6  Taunt.  246;  Kerbey 
V.  Denby,  1  Mees.  &  W.  336;  2  Gale,  31;  Moorish  v.  Murray,  2  Dowl.  &  L. 
199;  13  Mees.  &  W.  52;  13  L.  J.  Ex.  261. 

'  Bingham  on  Judgments  and  Executions,  234;,  Blatch  v.  Archer,  Cowp.  63. 

^Genueru  Sparks,  6  Mod.  173;  1  Salk.  79. 

'  Shandon  v.  Jervis,  4  Jur.,  N.  S.,  737;  27  L.  J.  Q.  B.  279;  affirmed,  5  Jur., 
N.  S.,  156;  28  L.  J.  Ex.  156;  El.  E.  &  E.  935.     In  this  case,  the  officer  touched 
the  defendant  by  putting  his  hand  ithrough  .a  broken  pane  of  glass. 
VOL.  n.  — 92 
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fendant  acquiesces  and  submits  himself  to  the  officer's 
-authority.*  If,  after  a  defendant  is  legally  in  custody, 
"the  officer  receives  another  capias  ad  satisfaciendum 
gainst  him,  he  need  not  make  any  new  arrest.  An 
Arrest  under  one  writ  operates  as  a  cons.tructive  arrest 
under  aU  other  writs  that  may  come  to  the  same  offi- 
cer's hands  against  the  same  defendant,  provided  that 
the  first  arrest  is  legal.  If  illegal,  it  does  not  dispense 
with  the  necessity  for  arrests  under  subsequent  writs.^ 
The  officer  will  not  be  justified  by  his  writ  if  he  arrests 
the  wrong  person,^  unless  his  mistake  was  occasioned 
by  the  party  arrested.  When  the  defendant  has  been 
arrested,  the  officer  must,  with  reasonable  diligence, 
take  him  to  the  jail  of  the  county,  and  keep  him  there 
confined  until  discharged  by  law.* 

1  Emery  v.  Chesley,  18  N.  H.  198;  Gold  v.  Bissel,  1  Wend.  215;  Pike  v. 
Hanson,  9  N.  H.  491 ;  Jones  v.  Jones,  13  Ired.  448;  EiHaaeu  v.  Lucas,  1  Car.  & 
P.  15.3;  Rusa.  &  M.  26;  Field  v.  Ireland,  21  Ala.  240;  Grainger  v.  Hill,  4  Bing. 
N.  C.  212;  5  Soott,  561 ;  Bingham  on  Judgments  and  Executions,  234.  The 
sufficiency  of  arrests  is  discussed  in  note  to  Hawkins  v.  CoramouweaUh,,  61 
Am.  Dec.  151-164. 

'  Watson  on  Sheriffs,  135;  Bingham  on  Judgments  and  Executions,  234;  • 
Barratt  v.  Price,  2  Moore  &  S.  634;  9  Bing.  566;  1  Dowl.  P.  C.  275;  Robinson 
V.  Yewens,  5  Mees.  &  W.  149;  7  Dowl.  P.  C.  377;  1  Horn  &  Hurl.  38;  3  Jur. 
776;  Pearson  b.  Yewens,  7  Scott,  435;  7  Dowl.  P.  C.  451;  5  Bing.  N.  C.  489; 
3  Jur.  386;  Collins  v.  Yewens,  10  Ad.  &  E.  370;  2  Perry  &  D.  439;  3  Jur.  951; 
Ex  parte  Treston,  7  Jur.,  N.  S.,  432;  30  L.  J.  Chic.  460;  3  DeGex,  P.  &  J. 
642;  Banach  v.  Newton,  1  Q.  B.  525;  1  Gale  &  D.  153;  5  Jur.  958;  Barclay  v. 
Faber,  1  Chit.  578;  2  Barn.  &  Adol.  743;  Barlow  v.  Hall,  2  Anatr.  461.  If  a 
deputy  haa  a  defendant  in  custody  under  one  writ,  and  another  writ  comes 
into  the  hands  of  the  high  sheriff,  the  defendant  is  constructively  under  the 
last  writ  alao.  If  the  deputy,  in  ignorance  of  the  last  writ,  discharges  the  de- 
fendant on  the  satisfaction  of  the  first,  he  and  his  principal  are  both  guilty  of 
a  permiasive  escape,  for  it  is  always  the  duty  of  a  sheriff,  before  releasing  a 
defendant,  to  search  his  office  for  other  writs.  Wheeler  v.  Hambright,  9  Serg. 
&  R.  390. 

»  Kelley  v.  Lawrence,  3  Hurl.  &  0.  1;  10  Jur.,  N.  S.,  636;  33  L.  J.  Ex.  197; 
10  Week.  Rep.  413;  10  L.  T.,  N.  S.,  195;  Money  v.  Leach,  1  W.  Black.  563; 
3  Burr.  174;  Anonymous,  1  Chit.  580;  Rex  v.  Middlesex,  2  Chit.  357. 

*  Watson  on  Sheriffs,  135;  Crocker  on  Sheriffs,  see.  566;  Wool  v.  Turner,  10 
Johns.  420;  Benton  w.  Sutton,  1  Bos.  &  P.  24;  Clifton  v.  Hooper,  6  Q.  B.  468. 
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§  461.  Of  the  Custody  of  the  Defendant,  and  of 
Escapes. — After  arresting  a  defendant,  the  officer 
must,  without  needless  delay,  take  him  to  the  jail,  and 
must  there  keep  him  in  continuous  confinement  until 
he  is  discharged  by  law.  And  here  must  be  noticed  a 
material  difiference  between  the  duty  of  an  officer  act- 
ing under  a  capias  ad  respondendv/m  and  his  duty  while 
executing  a  capias  ad  satisfaciendum.  It  is  sufficient, 
under  the  former  writ,  for  the  officer  to  have  the  de- 
fendant ready  to  be  surrendered  in  satisfaction  of  the 
judgment.^  He  may  therefore  allow  the  defendant  his 
liberty  without  incurring  any  liability,  provided  he  is 
able  to  surrender  him  when  judgment  is  entered.  But 
under  the  latter  writ,  the  plaintiff  is  entitled  to  keep 
the  defendant  continuously  in  prison.  If  an  officer 
allows  the  defendant  to  be  at  liberty  but  for  a  moment, 
he  is  guilty  of  permitting  an  escape.^  And  having 
voluntarily  permitted  an  escape,  he  has  no  right  to 
pursue  and  retake  the  defendant,  nor  even  to  keep 
him  in  custody  if  he  should  voluntarily  return,  unless 
the  plaintiff  should  elect  to  take  out  a  new  writ  of 
capias  ad  satisfaciendmn,,  and  authorize  its  execution.^ 
For  a  voluntary  escape,  the  officer  is  responsible  to 
the  plaintiff  for  the  full  amount  collectible  from  the 
defendant,  irrespective  of  the  solvency  or  insolvency 

'  The  temporary  release  of  a  defendant  after  his  arre&t  on  mesne  process 
does  not  prevent  his  subsequent  arrest  under  fnal  process.  Meech  v.  Loomis, 
14  Abb.  Pr.  428;  28  How.  Pr.  209. 

^  Crocker  on  Sheriffs,  sees.  566,  608,  612;  Atkinson  v.  Matteson,  2  Term  Rep. 
176;  Laugdon  v.  Hathaway,  1  N.  H.  367;  Williams  v.  Mostyn,  3  Mees.  &  W. 
152;  Impey  on  Sheriffs,  111. 

»  Sherburn  ».  Beattie,  16  N.  H.  437;  Cheever  v.  Mirrick,  2  N.  H.  376; 
Brown  V.  Getchell,  11  Mass.  11;  Littlefield  v.  Brown,  1  Wend.  898;  Appleby 
V.  Clark,  10  Mass.  58;  Ravenscroft  v.  Eyles,  2  Wils.  2d4;  Atkinson  v.  Matte- 
son,  2  Term  Rep.  176;  Poster  v.  Jackson,  Hob.  60,  note;  Bruce  v.  Snow,  ^0 
N.  H.  484;  Lansing  v.  Fleet,  2  Johns.  Cas.  2;  1  Am.  Dec.  142;  Koones  v.  Mad- 
doy,  2  Har.  &  G.  106;  Houghton  v.  Wilson,  10  Gray,  365. 
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of  the  latter.^  Nor  can  the  officer,  by  any  action 
against  the  defendant,  recover  back  moneys  paid  out 
for  having  suffered  a  voluntary  escape.^  Officers  are 
also  liable  for  escapes  made  without  their  consent  or 
connivance.  They  are  responsible  for  the  custody  of 
the  defendant;  and  having  authority  to  summon  to 
their  aid  the  whole  power  of  the  county,  they  are  not 
allowed  to  exonerate  themselves  from  the  liability 
arising  from  an  escape,  unless  they  can  show  that  it 
arose  from  the  act  or  fault  of  the  plaintiff,^  or  from  an 
act  of  God,  or  a  public  enemy/  But  where  an  escape 
is  not  permissive,  the  sheriff  may  pursue  and  retake 
the  defendant,  and  may  hold  him  in  custody  until 
he  is  indemnified  for  the  escape.^  If  the  defendant  is 
retaken  before  a  suit  is  brought  for  the  escape,  the 
recapture  forms  a  good  defense  to  such  suit.®  If  the 
sheriff  is  compelled  to  pay  moneys  owing  to  an  escape 
to  which  he  did  not  assent,  he  may,  in  an  action 
against  the  defendant,  recover  back  the  amount  so 

'  Robertson  v.  Taylor,  2  Chit.  454;  Bonafous  v.  Walker,  2  Term  Rep.  126; 
Shewell  ».  Fell,  3  Yeates,  17;  Rawaon  v.  Dole,  2  Johns.  454;  Bowen  v.  Hunt- 
ington, 3  Conn.  423;  Porter  v.  Sayward,  7  Mass.  377;  State  v.  Hamilton,  33 
'ind.  502;  Futch  v.  Walker,  1  Bail.  98;  Duncan  v.  Kinefelter,  5  Watts,  141; 
30  Am.  Deo.  295.  In  England,  by  statutes  5  &  6  Vict.,  o.  98,  sec.  31,  the  lia- 
bility of  the  sheriff  ia  limited  to  the  damages  actually  sustained  by  the  plain- 
tiff. Moore  v.  Moore,  25  Beav.  8;  4  Jur.,  N.  S.,  250;  27  L.  J.  Ch.  385.  But 
in  estimating  these  damages,  the  jury  may  consider  the  expectations  of  the 
defendant,  and  all  the  probabilities  that  his  detention  in  custody  would  have 
caused  the  payment  of  the  judgment.  Macrae  v.  Clarke,  1  Har.  &  R.  479; 
L.  R.  1  Com.  P.  403;  35  L.  J.  Cora.  P.  247;  12  Jur.,  N.  S.,  708;  14  Week.  Rep. 
655;  14  L.  T.,  N.  S.,  408. 

^  Pitcher  v.  Baily,  8  East,  171;  Crocker  on  Sheriffs,  see.  615. 

'  Van  Wormer  v.  Van  Voast,  10  Wend.  356;  Drake  ».  Chester,  2  Conn.  473; 
Dowdel  V.  Hamm,  2  Watts,  61;  Dexter  v.  Adams,  2  Denio,  346. 

*  Alsept  V.  Eyles,  2  H.  Black.  108;  O'Neal  v.  Maraon,  5  Burr.  2812;  Elliott 
V.  Norfolk,  4  Term  Rep.  789;  Haines  v.  E.  I.  Co.,  11  Moore  P.  0.  C.  39. 

'  Brown  w.  Getchell,  11  Mass.  11. 

"  Chambers  v.  Jones,  11  East,  406;  Da\ris  v.  Chapman,  2  Man.  &  G.  921;  3 
Scott  N.  R.  238;  9  Dowl.  P.  C.  645;  5  Jur.  654;  Crocker  on  Sheriffs,  sec.  ^9. 
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paid.^  But  the  liability  of  an  officer  for  an  escape 
made  without  his  knowledge  or  assent  is  said  to  be 
limited  to  the  damages  actually  suffered  by  the  plain- 
tiff, and  not  to  be  co-extensive  with  the  amount  due 
from  the  defendant.^  An  officer  cannot  avoid  his  liar- 
bility  for  an  escape  by  showing  errors  or  irregularities 
in  the  judgment*  or  process,*  unless  they  are  of  so 
serious  a  nature  as  to  render  it  void. 

§  462.  The  Effect  of  the  Arrest  of  Defendant,  as 
Suspending  the  Judgment. — The  taking  of  the  de- 
fendant in  execution  has  often  been  said  to  produce  a 
satisfaction  of  the  judgment.*  But  the  judgment  is 
not  in  fact  thereby  satisfied  absolutely.  The  satisfac- 
tion is  very  similar  to  that  produced  by  a  levy  upon 
chattels  sufficient  in  value  to  discharge  the  plaintiff's 
demand.  In  other  words,  it  is  conditional,  and  may 
turn  out  to  be  no  satisfaction  whatever.  While  the 
defendant  continues  in  custody,  however,  the  satisfac- 
tion is  real  and  substantial,  to  this  extent,  at  least,  that 
the  judgment  is,  for  the  «time  being,  thereby  so  com- 
pletely suspended  that  the  plaintiff  cannot  prosecute 
any  further  proceedings  under  it,^  except  that  where 

'  Crocker  on  Sheriffs,  sec.  615. 
'  Richardson  v.  Spencer,  6  Ohio,  13. 

»  Chapman  v.  Lane,  1  Gale  &  D.  523;  11  Ad.  &  E.  980;  Hutchinson  v. 
Brand,  6  How.  Pr.  73;  Wesson  v.  Chamberlain,  3  N.  Y.  331. 

*  Hinman  v.  Brees,  13  Johns.  529;  Scott  v.  Shaw,  13  Johns.  378;  Rosa  v. 
Luther,  4  Cow.  158;  15  Am.  Deo.  341;  Crocker  on  Sheriffs,  sec.  611. 

^  Horn  V.  Horn,  Amb.  79;  Howe  v.  B.  N.  Y.  &  E.  R.  R.  Co.,  28  Barb.  124; 
Impey  on  Sheriffs,  111;  Ex  parte  Knowell,  13  Ves.  193;  Cooper  v.  Bigalow,  1 
Cow.  56;  Bowrell  v.  Zigler,  10  Ohio,  362;  Bumaby's  Case,  1  Strange,  653; 
Bank  of  Beloit  v.  Beale,  7  Bosw.  611;  Stover  v.  Duren,  3  Strob.  448;  51  Am. 
Dec.  634.  A  capias  ad  satis/aaendum  countermanded  before  execution  neither 
suspends  nor  satisfies  the  judgment  on  which  it  issued.  Semple  v.  Keen,  3 
Hurl.  &  N.  753;  28  L.  J.  Ex.  151;  National  Ass.  Co.  v.  Best,  27  L.  J.  Ex.  19; 
2  Hurl.  &  N.  605. 

*  Blumfield  v.  Usewick,  5  Co.  86  b;  Clement  v.  Garland,  53  Me.  427;  Noe 
V.  Christie,  15  Abb.  Pr.  346;  Tayloe  v.  Thompson,  5  Pet.  357;  Fassett  v.  Tal- 
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there  are  "two  or  more  defendants,  the  taking  of  one 
of  them  in  execution  does  not  suspend  the  plaintiff's 
right  to  take  the  other.^  So  if  goods  are  levied  upon 
and  placed  in  the  custody  of  a  receiptor,  his  liability 
does  not  terminate  when  the  defendant  is  subsequently 
taken  in  execution.^  The  satisfaction  of  the  judgment 
resulting  from  the  imprisonment  of  the  defendant  may 
be  urged  in  favor  of  others.  If  a  bond  has  been  given, 
conditioned  that  he  will  pay  the  judgment,  no  action 
can  be  sustained  against  his  sureties  thereon,  for  the 
fact  of  his  being  in  custody  is,  when  offered  in  evidence 
in  the  action,  tantamount  to  proof  that  the  judgment 
is  no  longer  existent.^  In  the  case  of  a  levy  upon 
chattels,  their  release,  with  the  assent  of  the  defend- 
ant, express  or  implied,  doubtless  terminates,  so  far  as 
he  is  concerned,  the  conditional  satisfaction  produced 
by  the  levy.  But  the  release  of  defendant  from  exe- 
cution by  his  assent  does  not  revive  the  judgment,  un- 
less the  plaintiff  wks  powerless  to  prevent  it.  At  the 
common  law,  the  discharge  of  the  judgment  continued, , 
unless  the  debtor  escaped  from  prison  without  the 
sheriff's  assent,  or  obtained  his  creditor's  assent  to  his 
release  by  fraud.*  Statutes  enacted  during  the  reign 
of  James  the  First,  and  of  William  the  Third,  author- 
ized the  arrest  under  a  new  writ  of  persons  released 
because  of  their  privilege  from  arrest,  or  who  had  es- 

madge,  15  Abb.  205;  Thompaon  v.  Parish,  5  Com.  B.,  N.  S.,  685;  5  Jur., 
N.  S.,  986;  28  L.  J.  Com.  P.  153;  Twining  v.  Foot,  5  Cush.  512;  Hamiltmi  v. 
Bredeman,  12  Rich.  ,464;  Richards  v.  Davis,  1  Barnes,  142;  Sharpe  v.  Speck- 
enagle,  3  Serg.  &  R.  465;  Freeman  on  Judgments,  sec.  477. 

'  Blomefield  v.  Wythe,  Sir  F.  Moore,  459;  Penn  v.  Remseu,  24  How.  Pr. 
503.    ' 

2  Twiping  t).  Foot,  5  Cush.  512. 

'  Koenig  v.  Steckel,  58  N.  Y.  475. 

*  Mounson  V.  Cleyton,  Cro.  Car.  240;  Baker  v.  Ridgway,  9  Moore,  114;  2 
Bing.  41;  Little  v.  Newburyport,  14  Mass.  443. 

\ 
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caped  from  prison  by  "  any  ways  or  means  howsoever," 
and,  furthermore,  authorized  proceedings  against  the 
property  of  one  who  had  died  while  imprisoned.  A 
discharge  of  the  defendant  from  imprisonment  by  con- 
sent of  himself  and  of  the  plaintiff  does  not  revive 
the  judgment.  It  remains  fully  satisfied,  though  the 
release  was  obtained  by  promises  made  by  or  on  behalf 
of  defendant  which  were  never  fulfilled,  or  though  the 
defendant  agreed  that  the  judgment  might  be  subse- 
quently enforced,  and  himself  taken  in  execution.^  An 
execution  issued  after  defendant  has  been  taken  in 
execution,  and  before  anything  has  occurred  to  annul 
the  satisfaction  produced  thereby,  is,  in  legal  effect,  a 
writ  to  enforce  a  satisfied  judgment,  and  any  sale  inade 
thereunder  is  void.^  In  several  cases,  it  has  been  held 
that  the  suspension  of  a  judgment  resulting  from  the 
arrest  of  a  defendant  on  a  capias  ad  sati^aciendwm 
does  not  destroy  the  judgment  lien.'  A  majority  of 
,the  authorities  sustains  an  adverse  conclusion,  and 
holds  that,  on  the  revival  of  a  judgment,  its  lien  will 
not  overreach  liens  and  rights  acquired  under  the  de- 
fendant during  the  period  when  the  judgment  was  sus- 
pended by  his  imprisonment.*  But  under  a  statute 
requiring  the  release  of  the  defendant  when  he  surren- 
ders to  the  officer  real  or  personal  property  sufficient 
to  satisfy  the  writ,  the  lien  upon  such  property,  when 

'  Coburn  d.  Palmer,  10  Gush.  273;  Nowell  v.  Waitt,  121  Mass.  554;  Doane 
V.  Bartlett,  4  Allen,  74. 

^  Kennedy  v.  Duncklee,  1  Gray,  65. 

»  Mazyck  v.  Coil,  8  Rich.  235;  Hall  v.  Moye,  2  Bail.  9;  Trustees  v.  Pratt, 
10  Md.  5;  Owen  v.  Glover,  2  Cranch  C.  C.  578. 

•  Jackson  v.  Benedict,  13  Johns.  533;  Griswold  v.  Hill,  2  Paine  C.  C.  492; 
Snfeed  V.  MoCouU,  12  How.  407;  Rockhill  v.  Hanna,  15  How.  189;  Chapman  v. 
Hatt,  II  Wend.  41;  Cohen  v.  Grier,  4  McCord,  507;  Freeman  v.  Ruston,  4  Dall. 
214. 


§§  403, 464  EXECUTION  AGAINST  THE  PERSON.  1464 

delivered  in  execution,  must  be  treated  as  though  the 
defendant  had  not  been  imprisoned.^ 

§  463.  The  Revival  of  a  Judgment  after  a  defend- 
ant has  been  taken  in  execution  may  be  produced, — 1. 
By  his  escape  from  custody  without  the  act  or  conniv- 
ance of  tlie  plaintiff;  "^  2.  By  his  discharge  on  account 
of  non-payment  of  the  prison  fees,^  or  for  irregularity 
in  the  writ  under  which  he  was  arrested,*  or  because 
of  his  compliance  with  the  statute  for  the  relief  of  in- 
solvent debtors.^  The  death  of  the  debtor  while  in 
prison,  his  release  on  the  ground  of  privilege,  and  his 
escape  "by  any  ways  or  means  howsoever,"  are,  by  stat- 
tute,  contingencies  in  either  of  which  execution  may 
issue  against  his  property.® 

§  464.  The  Release  of  the  Defendant  by  the  Act  or 
with  the  Consent  of  the  plaintiff  is,  as  we  have  shown, 
an  absolute  and  irrevocable  satisfaction  of  the  judg- 
ment, irrespective  of  any  understanding  or  agreement 
to  the  contrary,  or  that  the  defendant  would  in  certain 

'  Douglas  V.  Wallace,  1 1  Ohio,  43. 

s  Bowrell  v.  Zigler,  19  Ohio,  262;  Ballard  v.  Averitfc,  Tayl.  N.  C.  69;  Free- 
man V.  Smith,  7  Ind.  582;  Browii  v.  Kendall,  8  Allen,  209;  Wesson  v.  Chamber- 
lain, 3  N.  Y.  331;  MoGuinty  v.  Herrick,  5  Wend.  240. 

'  Prentiss  v.  Hinton,  6  Blaokt.  35;  Strode  w.  Broadwell,  36  111.  419;  Hidden 
V.  Saunders,  2  R.  I.  391;  Slover  v.  Dunn,  3  Strob.  448. 

*  McCormack  v.  Melton,  1  Cromp.  M.  &  R.  525;  3  Dowl.  P.  C.  215;  5  Tyrw. 
147. 

*  Nadin  v.  Battle,  5  East,  147;  Nadin  v.  Paten,  1  Smith,  362;  Miller  v. 
Miller,  25  Me.  110;  Owen  v.  Glover,  2  Cranoh  C.  C.  £78. 

*  Coburni).  Palmer,  10  Gush.  274;  Freeman  on  Judgments,  sec.  476;  statute 
21  Jao.  I.,  chap.  24,  and  statute  8  &  9  Wm.  III.,  chap.  27.  But  at  common 
law,  the  death  of  defendant  in  prison  did  not  revive  the  judgment,  nor  author- 
ize the  plaintiff  to  sue  out  any  other  writ.  Williams  v:  Cutteris,  Cro.  Jac. 
136;  Forster's  Case,  Sir  F.  Moore,  857;  Forter  v.  Jackson,  Hob.  52.  But 
■where  there  were  two  or  more  defendants,  the  death  of  one  while  in  custody 
did  not  release  the  others.  Blumfield  v.  Usewick,  6  Coke,  86  b;  Shaw  v.  Cur- 
teruis,  Cro.  Eliz.  851. 
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contingencies  redeliver  himself  to  be  held  under  execu- 
tion/ If  there  are  two  or  more  defendants,  the  release 
of  any  one  of  them  is  as  complete  a  satisfaction  of  the 
judgment  as  the  release  of  all  of  them  could  be,  under 
like  circumstances.^  In  New  Hampshire,  the  dis- 
charge of  a  defendant  from  custody  does  not  satisfy  the 
judgment,  the  common-law  rule  having  there  been  sup- 
planted by  statute.^  In  South  Carolina,  a  plaintiff 
may,  by  statute,  temporarily  release  defendant,  and 
thereafter  reimprison  him.*  In  Maryland,  the  discharge 
of  the  defendant  from  prison,  by  his  assent,  operates  as 
a  revival  rather  than  as  a  satisfaction  of  the  judgment.® 
In  Massachusetts,  a  defendant  who,  after  being  tem- 
porarily released,  returns  to  custody  according  to 
agreement,  may  be  retained  in  jail  ® 

§  465.  Discharge  of  Defendant,  how  Obtained  by 
Order  of  Conrt. — The  court  which  has  issued  a  capias 
ad  satisfaciendum  has  general  control  over  the  writ,  and 
will  exercise  this  control  whenever  necessary  to  prevent 
or  to  discontinue  an  abuse  of  the  process.^     If  the  de- 

'  Blackburn  v.  Stupart,  2  East,  243;  Yeates  v.  Van  Renselaer,  5  Johns. 
364;  Jacques  v.  Withy,  1  Term  Rep.  557;  Tanner  v.  Hague,  7  Term  Rep.  420; 
Preutias  v.  Hinton,  6  Blackf.  35;  Utica  I.  Co.  u.  Power,  3  Paige,  365;  Cattlin  v. 
Kernott,  3  Com.  B.,  N.  S.,  796;  4  Jur.,  N.  S.,  281;  27  L.  J.  Com.  P.  186;  Sey- 
mour V.  Clarke,  13  Irish  0.  L.  537;  Abbott  v.  Osgood,  38  N.  H.  280;  Vigors  v. 
Aklrich,  4  Burr.  2482;  State  w.  Richardson,  18  Ala.  109;  King  v.  Goodwin,  16 
Mass.  63;  Lathrop  v.  Briggs,  8  Cow.  171;  Pouoher  v.  HoUey,  3  Wend.  184; 
Kasson  v.  People,  44  Barb.  347;  Bonesteel  v.  Garlinghoma,  60  Barb.  338. 

^  Clark  V.  Clement,  6  Term  Rep.  525;  Ransom  v.  Keyes,  9  Cow.  128;  Bal- 
1am  V.  Price,  2  Moore,  235;  Bailey  v.  Kimbal,  1  Chip.  D.  151;  Herring  v. 
Dorell,  8  Dowl.  P.  0.  604;  4  Jur.  800;  Whiteacres  v.  Hankinson,  Cro.  Car.  75; 
Heeles  V.  Frazer,  7  Scott  N.  S.  469;  Kimball  v.  Molony>2  N.  H.  376;  Denton  v. 
Godfrey,  11  Jur.  800. 

''  Abbott  V.  Osgood,  38  N.  H.  280. 

*  Eggart  V.  Barnstine,  4  MoCord,  162. 

^  Lawson  v.  Snyder,  1  Md.  71. 

^  Little  V.  Newburyport  Bank,  14  Mass.  443. 

'  Smith  V.  Knapp,  30  N.  Y.  581. 
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fendfint  is  seized  while  privileged  from  arrest,  he  may 
secure  his  release  by  motion  in  the  court  whence  the 
writ  issued ;  or  if  his  privilege  arises  from  his  duty  to 
be  in  attendance  on  any  court,  he  may  also  procure  an 
order  for  his  release  by  a  motion  made  in  that  court.^ 
He  can  in  either  case  obtain  his  discharge  by  aid  of  the 
writ  of  habeas  corpus,^  as  well  as  by  motion.  Where 
the  defendant's  right  to  the  privilege  which  he  claims 
is  quite  doubtful,  he  will,  in  England,  be  required  to 
resort  to  his  writ  of  privilege  to  establish  the  validity 
of  his  claim.^  After  the  death  of  a  plaintiff  while  de- 
fendant is  in  custody,  the  latter  will  be  released,  if  it 
appears  that  there  is  no  probability  that  any  letters 
testamen  tary  or  of  administration  will  be  taken  out  on 
the  estate  of  the  former/  The  court  out  of  which  the 
writ  issued  will  order  the  release  of  a  defendant  who 
has  procured  his  discharge  by  complying  with  the  pro- 
visions of  a  bankrupt  act/  An  officer  is  justified  in 
releasing  a  defendant  under  an  order  of  court  erro- 
neously made,  requiring  him  so  to  do;"  but  if  the  order 

'■  Attorney-General  v.  Skinner's  Co.,  1  Coop.  1;  Pitt  v.  Evans,  2  Dowl.  P. 
C.  223;  Solomon  v.  Underbill,  1  Camp.  229;  Ex  parte  Tillotson,  1  Stark.  470; 
Swan  V.  Dakins.  19  Com.  B.  77;  3  Car.  Law  Rep.  ■602;  1  Jur.,  N.  S.,  378;  24 
L.  J.  Com.  P.  131;  Flight  v.  Cook,  1  Dowl.  &  L.  714;  8  Jur.  125. 

2  People  V.  Willett,  26  Barb.  78;  6  Abb.  Pr.  37;  10  How.  Pr.  210;  Wiles  v. 
Brown,  3  Barb.  37. 

'  Luntley  v.  Battine,  2  Barn.  &  Adol.  2.34;  Whittingham  o.  De  la  Rieu,  2 
Chit.  35;  Leslie  v.  Disney,  3  Dowl.  P.  C.  437;  1  Cromp.  M.  &  R.  578;  5  Tyrw. 
181. 

*  Parkinson  v.  Horlooh,  2  N.  R.  240;  Broughton  v.  Martin,  1  Bos.  &  P.  176; 
Gore  V.  Wright,  1  Dowl.,  N.  S.,  864;  6  Jur.  605;  Camp  v.  Pote,  7  Dowl.  &  L. 
289;  8  Com.  B.  375;  Risdale  v.  Lautour,  2  Lown.  M.  &  P.  318.  But  no  release 
will  be  ordered  unless  it  is  quite  certain  that  no  effort  will  be  made  to  procure 
the  appointment  of  an  executor  or  admiaistrator.  Dunsford  v.  Gouldsmith,  8 
Moore,  145;  Pothergill  v.  Walton,  1  Moore  &  P.  743;  4  Bing.  711;  Cox  v. 
Pritchard,  2  Lown.  M.  &  P.  298. 

<•  Thompson  v.  Hardinge,  3  Com.  B.,  N.  S.,  254;  4  Jur.,  N.  S.,  94;  27  L,  J. 
Com.  P.  38. 

«  Wilckens  v.  Willet,  1  Keyes,  524;  Hait  v.  Dubois,  20  Wend.  236. 
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is  void  on  its  face,  as  where  it  does  not  disclose  facts 
sufl&cient  to  confer  jurisdiction  on  the  court  whence  it 
issued,  the  officer  is  liable  for  an  escape  if  he  obeys  it.^ 
A  decision  resulting  from  proceedings  prosecuted  to 
obtain  an  order  for  the  release  of  a  defendant  is  conclu- 
sive on  the  parties,  and  the  matters  involved  in  such 
decision  cannot  be  relitigated  at  a  subsequent  period.^ 
Where  there  are  two  or  more  defendants,  an  order  not 
to  seize  one  of  them  does  not  entitle  the  others  to  a  like 
immunity,  nor  to  their  release  if  already  in  custody.^ 
While  the  statutes  of  a  majority  of  the  states  of  the 
American  Union  contain  provisions  authorizing  an  exe- 
cution against  the  person  of  the  defendant  in  certain 
contingencies,  they  also  contain  provisions  under  which 
he  may  obtain  his  discharge,  either  at  once  or  after  a 
brief  period,  if  really  unable  to  pay  the  debt  for  which 
he  was  taken  in  execution.  In  New  York,  if  the  writ 
or  writs  under  which  the  defendant  has  been  arrested 
■exceed  five  hundred  dollars,  he  cannot  apply  for  his 
discharge  until  he  has  been  imprisoned  at  least  three 
months.*  The  application  must  be  in  the  form  of  a 
petition,  to  which  must  be  annexed  schedules  of  his 
property  and  debts,  verified  by  his  affidavit.  The 
affidavit  must  also  state  that  he  has  not  "  at  any  time 
or  in  any  manner  whatsoever,  disposed  of  or  made  over 
any  part  of  his  property,  not  exempt  by  express  pro- 
vision of  law  from  levy  and  sale  by  virtue  of  an  execu- 
tion, for  the  benefit  of  himself  or  his  family,  or  disposed 
of  or  made  over  any  part  of  his  property  with  intent  to 

1  BuUymore  v.  Cooper,  2  Lans.  71;  46  N.  Y.  236. 

2  Matter  o£  Thomas,  10  Abb.  Pr.,  N.  S.,  114;  Matter  at  Rosenberg,  10  Abb. 
Pr.,  N.  S.,  450. 

'  Fake  v.  Edgertou,  5  Duer,  681;  3  Abb.  Pr.  229. 
» N.  Y.  Code  Civ.  Proc,  sec.  2202. 
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injure  or  defraud  any  of  liis  creditors."  ^  If  the  court 
on  a  hearing,  of  which  the  creditors  are  entitled  to 
notice,  is  satisfied  that  the  petition  and  schedule  are 
correct,  and  that  the  petitioner's  proceedings  are  just 
and  fair,  it  must  make  an  order,  directing  the  petitioner 
to  execute,  to  one  or  more  trustees,  an  assignment  of 
all  his  property  not  exempt  from  execution,  or  so  much 
thereof  as  is  sufficient  to  satisfy  the  execution  under 
■which  he  is  imprisoned.^  When  this  order  is  complied 
with,  and  all  property  capable  of  manual  delivery  is  de- 
livered to  the  trustees,  the  court  must  make  an  order 
discharging  the  petitioner  from  imprisonment.^  "If 
the  petitioner  is  convicted  of  perjury,  committed  in 
any  of  the  proceedings  upon  his  petition,  any  judgment 
creditor,  by  virtue  of  whose  execution  he  was  impris- 
oned, may  issue  a  new  execution  against  his  person."* 
The  defendant  cannot  obtain  any  discharge  from  im- 
prisonment, as  against  a  judgment  for  a  debt  or  duty 
to  the  United  States,  or  for  a  debt  or  duty  to  the  state, 
for  taxes  or  for  money  received  or  collected  by  him  as 
a  public  oflttcer  or  in  a  fiduciary  capacity.^  The  other 
states  have  also  provided  for  the  discharge  of  defend- 
ants from  execution,  and  their  statutes  upon  the  subject 
are  generally  less  stringent  and  more  easily  complied 
with  than  those  of  New  York.*  A  discharge  under 
these  statutes  annuls  the  conditional  satisfaction  of  the 
judgment,  produced  by  taking  the  defendant  in  execu- 

1  N.  Y.  Code  Civ.  Proc,  sec.  2204. 

2N.  Y.  Code  Civ.  Proc,  sec.  2208. 

3  Ibid.,  sec.  2212. 

*Ibid.,  sec.  2214. 

*  Ibid.,  sees.  1969,  2218. 

'  Cal.  Code  Civ.  Proc,  seca.  1143-1154;  Cassier's  Case,  139  Mass.  459;  In 
re  Maoaig,  137  Mass.  467;  Ex  parte  Lamson,  50  Cal.  306;  and  see  statutes 
cited  ante,  §  451;  Gen.  Stats.  Nev.  1885,  sees.  3835-3844. 
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tion,  so  far  as  to  authorize  the  subsequent  issuing  of 
writs  against  his  property. 

§  466.  Diseliarge  of  Defendant  by  Order  of  Plain- 
tiff, or  by  Payment. — Unless  the  defendant  is  dis- 
charged from  custody  by  an  order  of  court,  the  sheriff 
has  no  right  to  release  him  except  upon  the  order  of 
the  plaintiff,  or  upon  the  payment  of  the  judgment. 
Neither  the  sheriff  nor  the  plaintiff's  attorney  has  any 
authority  to  release  the  defendant,  unless  the  judgment 
is  paid  in  lawful  money.^ 

§  467.  Rearrest  of  Defendant. — Where  a  defend- 
ant is  regularly  arrested  and  imprisoned  under  execu- 
tion, and  is  not  guilty  of  an  escape,  he  is  not  subject  to 
any  second  arrest  based  upon  the  same  cause  of  action 
as  the  first.  He  is,  however,  subject  to  rearrest  when 
he  was  released  on  account  of  a  temporary  privilege 
which  has  terminated,^  or  because  the  writ  under  which 
he  was  taken  was  void,^  or  was  set  aside  for  irregular- 
ity;* and  also  where  he  has  escaped  from  custody 
without  the  consent  of  the  plaintiff.^  It  has  been 
held,  erroneously  as  we  think,  that  a  defendant,  re- 
leased on  account  of  the  insufficiency  of  the  affidavit 
on  which  his  arrest  was  ordered,  cannot  be  rearrested 

1  Kellogg  V.  Gilbert,  10  Johns.  220;  6  Am.  Dec.  335;  Benedict  v.  Smith,  10 
Paige,  126;  Simouton  v.  Barrell,  21  Wend.  362;  Crary  v.  Turner,  6  Johns.  51. 
But  in  England  the  power  of  attorneys  to  order  the  release  of  defendants  in 
custody  has  been  extended  by  statutes  15  &  16  Vict.,  chap.  76,  see.  126.  Con- 
nop  V.  Challis,  2  Ex.  484;  6  Dowl.  &  L.  48;  17  L.  J.  Ex.  319;  Savory  v. 
Chapman,  3  Perry  &  D.  604;  11  Ad.  &  E.  829;  8  Dowl.  P.  C.  656;  4  Jur.  411. 

"  Ante,  §§  457,  459;  Petrie  v.  Fitzgerald,  1  Daly,  401;  Van  Wezel  v.  Van 
Wezel,  1  Edw.  Ch.  118;  Humphrey  v.  Gumming,  5  Wend.  90;  Commonwealth 
V.  Brookett,  8  Pick.  137. 

*  Schadle  v.  Chase,  16  How.  Pr.  413. 

<  Anie,  §  457;  Plomer  v.  BuU,  5  Ad.  &  E.  823. 

"  Ante,  §  461. 
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in  the  same  action.^  But  if  a  defendant  is  released 
from  custody  under  such  circumstances  that  he  cannot 
be  rearrested  in  that  action,  the  plaintiff  cannot  arrest 
him  in  any  subsequent  suit  based  on  the  same  cause  of 
action,  though  the  second  action  is  in  form  different  from 
the  first.^ 

•  Enoch  V.  Ernst,  21  How.  Pr.  96. 

2  Wright  V.  Ritterman,  1  Abb.  Pr.,  N.  S.,  428;  4Robt.  704;  Wells  v.  Guern- 
sey, 8  Barn.  &  0.  769;  People  v.  Kelly,  1  Abb.  Pr.,  N.  S.,  432;  In  re  Johnson, 
7  Robt.  269. 
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§  473.  Power  and  authority  of  an  officer  acting  under  a  writ  of  possession. 

§  474.  How  to  be  executed. 
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§  476.  Restitution  after  wrongful  dispossession. 

§  477.  Proceedings  where  defendants  retake  possession. 

§  468.  Writs  for  tlie  Possession  of  Personal  Prop-- 
erty. — At  the  common  law,  two  actions  were  resorted 
to  for  the  purpose  of  obtaining  the  possession  of  speciT 
fie  chattels,  namely,  detinue  and  replevin.  But  neither 
of  these  actions  necessarily  accomplished  the  purpose 
for  which  it  was  originated,  for  in  neither  did  any  writ 
issue  requiring  the  sheriff  to  place  the  prevailing  litiT 
gant  in  the  possession  of  his  property.  The  judgment 
in  detinue,  if  in  favor  of  the  plaintiff,  affirmed  his  right 
to  the  possession  of  his  property.  The  defendant  could 
not  satisfy  such  judgment  by  paying  the  value  of  the 
property  unless  the  plaintiff  saw  proper  to  accept  such 
payment.*  Nor  could  the  defendant  be  compelled  to 
pay  such  value  if  he'tendered  the  return  of  the  prop- 
erty.- But  the  only  means  of  compelling  the  defendr 
ant  to  comply  with  the  judgment  by  restoring  the 

'  Jordan  o.  Thomas,  34  Miss.  72;  69  Am.  Dec.  387;  Vines  v.  Bowrigg,  I 
Dev.  &  B.  239;  Bates  v.  Gordon,  3  Call,  555;  Robinson  v.  Richards,  45  Ala. 
354;  Kent  v.  Johnson,  1  Dana,  604;  25  Am.  Dec.  167. 

'  Carson  v.  Applegarth,  6  Nev.  187. 
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property  was  through  the  issue  of  a  distringas,  under 
which  repeated  distresses  of  his  chattels  could  be 
inade.^  To  avoid  these  distresses,  he  would  usually 
comply  with  the  judgment.  In  Tennessee,  no  other' 
writ  can  issue  until  a  distringas  has  proved  ineffectual.^ 
But  after  a  distringas  has  been  resorted  to  without  pro- 
ducing satisfaction,  the  judgment  may  be  enforced  by 
a.  fieri  facias,  or  a  capias  ad  satisfaciendmn,  or  by  such 
other  writ  as  would  be  proper,  were  the  judgment  for 
the  recovery  of  money  merely.*  In  replevin,  at  com- 
mon law,  the  only  writ  requiring  the  delivery  of  chat- 
tels was  issued  on  a  judgment  in  favor  of  the  defendant. 
It  was  called  the  writ  de  retv/rno  habendo.*  If  the  officer 
returned  to  this  writ  that  the  chattels  had  been  eloigned, 
or  removed  by  the  plaintiff  to  places  unknown,  the  de- 
fendant might  have  a  capias  in  withernam  to  take  other 
chattels  in  lieu  of  those  eloigned,  or  he  might  proceed 
against  the  plaintiff's  pledges."  In  the  greater  portion 
of  the  United  States,  whenever  a  person  is  adjudged 
to  be  entitled  to  the  possession  of  any  personal  prop-, 
erty,  he  may  have  an  execution  requiring  the  officer 
"to  deliver  possession  of  the  same,  particularly  describ- 
ing it."  The  writ  also  specifies  the  value  of  the  prop- 
erty, and  authorizes,  in  case  a  delivery  thereof  cannot 
be  had,  the  sheriff  to  levy  the  value  of  such  property 
out  of  the  personal  property  of  the  judgment  debtor, 
or  if  sufficient  personal  property  cannot  be  found,  then 

'  3  Bla.  Com.  413;  Tomlins'a  Law  Diet.,  tit.  Distringas.  For  the  law  now  in 
force  in  England  governing  the  execution  of  judgments  in  detinue,  see  17  & 
18  Vict.,  0.  125,  sec.  78;  19  &  20  Vict.,  c.  97,  sec.  2;  Chilton  v.  Carrington, 
15  Com.  B.  730;  1  Jur.,  N.  S.,  477;'  24  L.  J.  Com.  P.  78. 

'  Waite  V.  Dolby,  8  Humph.  406. 

'  Malloy  V.  McDaniel,  1  Over.  222;  Garland  v.  Bugg,  6  Munf.  166. 

*  Morris  on  Replevin,  170;  3  Bla.  Com.  413;  Tidd'a  Pr.  993,  1038. 

«  Morris  on  Replevin,  171;  Tidd's  Pr.  1038;  Gibbs  v.  Bull,  18  Johns.  435. 
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out  of  his  real  estate.^  If  the  sheriff  is  unable  to  find 
the  property,  he  may  proceed  to  collect  its  value  and 
the  costs  of  suit,  and  his  proceedings  will  be  governed 
by  the  same  rules  as  if  he  were  acting  under  a  writ  of 
fieri  facias.  But,  in  his  efforts  to  obtain  and  deliver 
possession  of  the  property  described  in  his  writ,  he 
ought  to  make  the  most  complete  search ;  and  he  may, 
after  first  demanding  admittance,  break  into  the  de- 
fendant's dwelling,  whether  the  outer  doors  be  fastened 
or  not.^  The  rules  applicable  to  the  issue,  form,  and 
execiition  of  writs  for  the  possession  of  personal  prop- 
erty are  substantially  identical  with  the  rules  concern- 
ing writs  for  the  possession  of  real  estate,  of  which  we 
are  about  to  treat. 

§  469.  Executing  Judgment  for  Possession  with- 
out the  Aid  of  a  Writ.  —  After  the  entry  of  a  judg- 
ment against  him  for  the  possession  of  real  property, 
the  defendant  may  abandon  it.  In  such  an  event, 
there  appears  to  be  nothing  to  prevent  the  plaintiff 
from  executing  the  judgment  by  making  an  entry  upon 
the  land.  It  is  true  that  one  of  the  judges  who  de- 
cided a  comparatively  recent  English  case  doubted 
whether  a  plaintiff  could,  in  any  circumstances,  law- 
fully take  possession  without  first  suing  out  a  writ  and 
seeking  the  aid  of  the  sheriff.^  Certainly  a  plaintiff 
would  not  be  encouraged  in  obtaining  possession  forci- 
bly nor  surreptitiously.  But  if,  after  a  judgment  in  his 
favor,  he  takes  possession  peaceably,  by  the  consent  or 
without  the  apposition  of  the  defendant,  his  entry  is 
lawful,  and  he  is  thereafter,  in  all  respects,  entitled  to 

'  Oal.  Code  Civ.  Proc,  sec.  682. 
»  Keith  V.  Johnson,  1  Dana,  604;  25  Am.  Dec.  167. 
»  Doe  d.  Stevens  v.  Lord,  6  Dowl.  P.  C.  2.56j  7  Ad.  &  B.  610. 
Vol.  IL— 93 
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the  benefit  of  the  judgment  as  fully  as  though  the 
sheriff  had  placed  him  in  possession  by  virtue  of  a 
Tyrit.^  To  entitle  the  plaintiff  to  the  benefit  of  this 
rule,  the  judgment  must  not  be  for  an  indefinite  or 
uncertain  tract  or  portion,^  and  the  entry  must  be 
made  during  the  continuance  of  the  term  which  he  has 
recovered.* 

§  470.  Issuing  Writs  for  Possession  of  Beal  Estate. 
— If,  after  judgment  in  a  real  action,  or  in  an  action 
for  the  possession  of  real  estate,  the  defendant  con- 
tinues to  withhold  possession,  the  remedy  of  the  plain- 
tiff is,  in  the  first-named  action,  to  sue  out  a  writ  of 
"habere  facias  seisinam*  and  in  the  second-named  action, 
to  sue  out  a  writ  of  habere  facias  possessionem.^  He 
may  also  have  a  fieri  facias  clause  added  to  the  writ, 
requiring  the  sheriff  to  levy  the  damages  and  costs  for 
which  he  has  recovered  judgment,  or  he  may,  in  states 
where  he  is  entitled  to  such  relief,  have  the  defendant 
taken  in  execution  to  satisfy  such  costs  and  damages. 
The  term  "writ  of  possession"  is  now  very  generally* 
employed  to  designate  any  writ  by  virtue  of  which  the 
sheriff  or  other  officer  is  commanded  to  place  any 
person  in  the  possession  of  real  or  personal  property. 
With  respect  to  the  issue  of  writs  of  possession,  very 

1  Taylor  d.  Atkyns  v.  Horde,  Burr.  60;  Roscoe  on  Real  Actions,  608;  Lacy 
V.  Berry,  2  Sid.  155;  Craft  v.  Yeaney,  66  Pa.  St.  210;  Caldwell  v.  Walters,  22 
Pa.  St.  380;  Jackson  v.  Miller,  7  Cow.  36;  Jackson  v.  Haviland,  13  Johns.  229; 
Hildreth  v.  Thompson,  16  Mass.  191;  Withers  v.  Harris,  Ld.  Raym.  808; 
Creighton  v.  Proctor,  12  Cush.  436;  Davis  v.  Lee,  2  B.  Mon.  300;  Smith  v. 
Hornback,  4  Litt.  234;  14  Am.  Dec.  122;  Bowman  v.  Violet,  4  T.  B.  Mon.  357; 
Tribble  v.  Frame,  5  Litt.  187. 

'  Hildreth  v.  Thompson,  16  Mass.  191;  Gwynne  on  Sheriffs,  418. 

'  Smith  V.  Hornback,  4  Litt.  234;  14  Am.  Deo.  122;  Jackson  v.  Haviland, 
13  Johns.  229. 

*  Roscoe  on  Real  Actions,  341. 

'  Roscoe  on  Real  Actions,  608. 
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little  need  here  be  said,  because  the  greater  portion  of 
the  rules  stated  in  the  first  part  of  this  work  are  appli- 
cable to  the  issue  of  these  writs.  In  the  action  of 
ejectment,  where  the  judgment  is  entered  against  the 
casual  ejector,  it  seems  to  be  necessary  for  the  plaintiff 
to  apply  to  the  court  for  leave  to  issue  execution.^ 
But  if  the  judgment  is  against  the  landlord  himself, 
execution  may  issue  without  any  order  of  court.'' 

In  ejectment,  at  common  law,  the  recovery  was  only 
for  the  possession  of  a  certain  term,  for  which  it  was 
alleged  the  premises  had  been  demised.  After  the  ex- 
piration of  such  a  teim  no  execution  could  issue.^  A 
writ  of  possession,  where  the  common  law  on  this  sub- 
ject is  still  in  force,  must  issue  within  a  year  and  a  day, 
or  else  the  judgment  must  be  revived  by  scire  facias} 
Bat  if  the  issue  of  a  habere  facias  possessionem  was  pre- 
vented by  an  injunction,  it  might  issue  on  the  dissolution 
of  the  injunction,  although  more  than  a  year  and  a  day 
had  elapsed  since  the  entry  of  the  judgment,  and  prob- 
ably it  could  issue,  in  such  circumstances,  after  the 
termination  of  the  term  for  which  the  recovery  was 
had.^  It  is  doubtful  whether  a  scire  facias  ever  became 
necessary,  owing  to  a  change  of  parties  in  ejectment, 

'  Doe  d.  Simmons  v.  Masters,  1  Chit.  233;  Doe  d.  Roberta  v.  Gibbs,  1  Chit. 
47;  Stilea  d.  Redhead  v.  Cakes,  Barnes,  182;  Fenn  v.  Marriott,  Barnes,  185; 
Jones  V.  Edwards,  Strange,  124;  1  Adams  on  Ejectment,  340. 

'  Doe  d.  Lucy  v.  Bsnnett,  4  Barn.  &  C.  897;  Adams  on  Ejectment,  340. 

'  Wood  V.  Coghill,  7  T.  B.  Mon.  60;  Jackson  v.  Haviland,  13  Johns.  229; 
Roscoe  on  Real  Actions,  608;  Gwynne  on  Sheriffs,  418;  Kennedy's  Heirs  v. 
Reynolds,  27  Ala.  364;  Robertson  v.  Morgan,  2  Bibb,  148. 

*  Lowry  v.  Jenkins,  3  Bibb,  3)4;  Withers  v.  Harris,  Ld.  Raym.  806;  Doe  d. 
Morgan  v.  Blnck,  3  Camp.  447;  Roscoe  on  Real  Actions,  342;  Cook  v.  Cook,  3 
Lev.  100;  Poster  on  Scire  Facias,  23,  215;  Doe  d.  Stephens  v.  Lord,  1  Perry  & 
D.  388;  Proctor  v.  Johnson,  Ld.  Raym.  669;  Putland  v.  Newman,  6  Maule  &  S. 
169;  Goodtitle  d.  Murrell  ».  Badtitle,  9  Dowl.  1009;  Doe  d.  Ramsliottdm  v. 
Roe,  2  Dowl,  N.  S.,  690. 

'  Noland  v.  Seekright,  6  Muuf.  185. 
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by  death  or  otherwise.  The  plaintiff  was  a  fictitious 
person,  and  therefore  could  neither  die  nor  transfer  his 
title.  The  real  person  in  interest  was  not  a  party  to 
the  record,  therefore  his  death  could  not  affect  the  suit. 
Hence  it  is  clear  that  a  scire  facias  could  not  be  required 
on  account  of  any  change  in  the  nominal  plaintiffs,  nor 
in  those  from  whom  such  nominal  plaintiffs  claimed  to 
have  acquired  the  term  for  which  the  action  was 
brought.^  Where  one  of  several  defendants  died,  it  is 
equally  clear  that  no  scire  facias  was,  on  that  account, 
needed  to  authorize  the  subsequent  issue  of  execution.^ 
Probably  the  same  rule  prevailed  on  the  death  or  mar- 
riage of  a  sole  defendant,  though  in  this  case  the  text- 
writers  concur  in  stating  that  the  more  prudent  course 
is  to  prosecute  a  scire  fadas.^  Where  the  plaintiff  is  the 
real  party  in  interest,  his  death  will  necessitate  a  scire 
facias.*'  Alias  and  pluries  writs  of  possession  may  be 
issued  when  requisite  to  enforce  the  satisfaction  of  the 
judgment.  But  it  is  a  generally  recognized  rule  that 
no  writ,  whether  alias,  pluries,  or  original,  can  issue  to, 
enforce  a  judgment  which  has  already  been  satisfied. 
But  when  is  a  judgment  for  the  possession  of  real  or 
personal  property  so  satisfied  that  this  rule  can  be  in- 
voked? In  a  subsequent  section*  we  shall  show  that 
the  return  of  the  writ  filed  in  court,  showing  its  execu- 
tion, is  such  a  satisfaction  that  no  further  writ  can  issue, 
although  the  defendants  have  expelled  the  plaintiff  and 

^  Foster  on  Scire  Facias,  217;  Howell  v.  Eldridge,  21  Wend.  678;  Doe  d. 
Beyer  v.  Roe,  4  Burr.  1970;  Anonymous,  3  Salk.  319;  Roscoe  on  Real  Actions, 
342;  Withers  v.  Hairis,  Ld.  Raym.  806;  Foster  on  Scire  Facias,  216. 

^  Doe  d.  Taggart  v.  Batcher,  3  Maule  &  S.  657,  and  authorities  in  the  pre- 
ceding citation. 

'  Adams  on  Ejectment,  346. 

*  Foster  on  Scire  Facias,  216. 

^§477. 
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resumed  possession;  but  that,  where  no  such  return  has 
been  made,  an  alias  or  pluries  may  issue,  though  a  for- 
mer writ  was  in  fact  executed.  In  Ohio,  if  the  plaintiff 
takes  peaceable  possession  under  his  judgment,  by  the 
consent  or  acquiescence  of  the  defendant,  even  without 
the  aid  of  a  writ,  the  judgment  is  satisfied  thereby,  and 
no  writ  of  possession  can  afterward  issue.^ 

§  471.  Form. — A  writ  of  habere  fadas  'possessionem 
should  be  directed  to  the  sheriff  of  the  county  where 
the  lands  lie.^  It  should  recite  the  judgment  recov- 
ered, giving  a  description  of  the  premises,  and  stating 
the  terjn  which  had  been  demised  to  the  plaintiff,  and 
for  which  judgment  had  b^en  given;  and  should  com- 
mand the  sheriff  without  delay  to  cause  the  pla,intiff 
"to  ha,v3  possession  of  his  term  yet  to  come,"  and  also 
to  ma,ke  return  in  what  manner  he  has  executed  the 
writ.^  The  writ  need  not  specify  any  return  day,*  but 
may  be  made  returnable  iipamediately  after  its  execu- 
tion." The  part  of  a  writ  of  possession  likely  to  require 
the  most  care,  a,nd  to  occasiion  the  greatest  controversy, 
is  that  •  describing  the  property  of  which  ppssession  is 
to  be  delivered.  Upon  this  subject,  the  general  rule 
prevails  that  any  desc^'iption  is  sufficient  which  will 

» Hiutou  v.  MoNeal,  5  Ohio,  509;  24  Am.  Dec.  315;  Hough  v.  Morton,  9 
Ohio,  45. 

^  Ro3coe  on  Real  Actions,  608. 

'  Bingham  on  Judgments  and  Executions,  391.  For  form  for  writ  of  posses- 
sion, see  Code  Civ.  Proo.  Ohio,  sees.  487,  488;  Stats.  Del.  1874,  p.  682, 
sec.  3;  Stats.  Kan.,  p.  73,  sees.  515,  516;  Cal.  Code  Civ.  Prop.,  sec.  682;  4 
Wait's  Pr.  114.  Formerly,  the  pi;emise3  recovered  were  not  described  in  the 
writ.  Adams  on  Ejectment,  341;  Gwynne  on  SheriEfs,  419.  Irregularities  in 
the  issue  or  form  of  writs  of  possession  do  not  render  them  void.  Franklin  v. 
Merida,  50  Cal.  289. 

*  Jackson  V.  Hawley,  11  Wend.  182, 

'  Doe  d.  Hudson  v.  Roe,  16  Jur.  725;  21  L.  J.  Q.  B.  359;  18  Q.  B.  806. 
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enable  the  officer  to  identify  the  property.^  A  writ  of 
possession,  like  all  other  writs  of  execution,  should  con- 
form to  the  judgment  in  all  respects.^ 

§  472.  Compelling  and  Controlling  the  Execution 
of  Writs  of  Possession. — When  the  premises  recov- 
ered are  not  specifically  described  in  the  writ,  the 
plaintiff  must,  at  his  peril,  point  out  to  the  officer  the 
property  of  which  possession  is  to  be  delivered.*  But 
where  the  writ  contains  a  sufficient  description  of  the 
property  to  enable  the  officer  to  identify  it,  we  should 
judge  that  he  ought  to  pursue  the  direction  of  the  writ 
in  preference  to  the  commands  of  the  plaintiff.*  If  the 
officer  refuses  to  execute  the  writ,  an  order  compelling 
him  to  do  so  may  be  obtained  by  motion  in  the  action 
in  which  the  writ  issued.^  It  has  also  been  held  that 
a  mandamus  may  be  procured  to  compel  a  clerk  to  issue 
or  a  sheriff  to  execute  this  writ.®  If,  however,  the 
officer  may  be  compelled  to  comply  with  the  command 
of  the  writ,  by  motion  and  order  in  the  original  action^ 
the  remedy  there  is  adequate,  and  the  fact  that  it  is  so 
ought,  on  well-settled  principles,  to  be  a  sufficient  rea- 
son for  denying^  an  application  for  a  writ  of  mandate. 
If  a  reasonable  doubt  exists  whether  certain  persons 
may  lawfully  be  dispossessed,  the  officer  may  exact  a 
bond   of   indemnity   before   proceeding   to   dispossess 

1  Lawrence  v.  Davidson,  44  Cal.  177;  Adams  v.  Frothingham,  3  Mass.  352; 
3  Am.  Dee.  151. 

'  Roscoe  on  Real  Actions,  609. 

'  Johnson  v.  Nevill,  65  N.  C.  677;  Adams  on  Ejectment,  341. 

*  Jackson  v.  Rathbone,  3  Cow.  291. 

*Leese  v.  Clark,  29  Cal.  664;  Jackson  v.  Rathbone,  3  Cow.  291;  Society 
D'Epargnes  v.  McHenry,  49  Cal.  351. 

"  Fogarty  v.  Sparks,  22  Cal.  142;  Fremont  v.  Crippen,  10  Cal.  211;  70  Am. 
Dec.  711;  Moses  on  Mandamus,  59;  High  on  Extraordinary  Remedies,  sec. 
133;  People  v.  Louoks,  28  Cal.  71;  Chumasero  v.  Potts,  2  Mont.  282. 
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them.^  On  the  giving  of  such  bond,  he  has  no  discre- 
tion but  to  proceed,  unless  some  order  is  made  by  the 
court  staying  the  execution  of  the  writ.  If  it  is  claimed 
that  parties  ought  not  to  be  dispossessed  because  they 
entered  pending  the  action,  but  under  a  title  adverse  to 
that  of  the  parties  to  the  suit,  "the  determination  of 
the  question  whether  parties  thus  entering  into  posses- 
sion have  such  antedating  title  is  not  left  to  the  judg- 
ment of  the  marshal.  He  is  not  clothed  with  any 
judicial  power  to  pass  upon  the  rights  of  parties  found 
upon  the  premises  other  than  the  defendant.  The 
most  that  he  can  do,  when  such  a  party  claims  to  have 
a  title  anterior  to  the  suit,  is  to  require  from  the  plain- 
tiff a  bond  of  indemnity,  or  give  a  reasonable  time  for 
the  party  to  apply  to  the  court  for  a  modification  of 
the  writ,  so  as  to  exclude  him  from  its  operation.  Upon 
such  application  the  court  may  stay  the  enforcement  ot 
the  writ,  or  except  the  applicant  from  its  operation, 
until  the  rights  of  the  parties  can  be  properly  deter- 
mined. But  when  a  sufficient  bond  of  indemnity  is 
tendered,  and  no  different  order  is  made  in  the  manner 
indicated,  the  duty  of  the  marshal  will  only  be  dis- 
charged by  placing  the  plaintiff  in  possession  as  directed, 
and  this  implies  a  removal  of  all  occupants."^  The 
court  whence  the  writ  issued  has,  and  will  exercise,  a 
general  and  equitable  control  over  its  execution,  and 
will  correct  any  errors  which  the  officer  has  made.*  It 
has  been  held  that  the  court  will  not,  in  advance,  direct 

'  Long  V.  Neville,  36  Cal.  455;  95  Am.  Dee.  199;  Dupont  v.  Ervin,  2  Brev. 
400;  Crocker  on  Sheriffs,  sec.  572;  Adams  on  Ejectment,  342;  Hnerstal  v. 
Muir,  64  Cal.  452;  Grace  v.  Mitchell,  31  Wis.  533;  11  Am.  Rep.  613. 

^  Hall  V.  Dexter,  3  Saw.  434. 

'  Oetgen  v.  Ross,  47  111.  142;  95  Am.  Dec.  468;  Coleman  v.  Henderson,  2 
Scam.  251;  Mathers  v.  Akewright,  2  Binn.  93.     See  the  cases  cited  in  §  4:76. 
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the  officer  how  he  shall  execute  hia  writ.^  We  regard 
this  decision  as  unsound.  It  is  in  conflict  with  the 
undoubted  rule  that  the  court  has  general  control  over 
•its  process,  with  the  authority  to  require  such  process 
to  be  properly  enforced.  It  also  conflicts  with  other 
decisions  bearing  upon  the  same  subject.^ 

§  473.  The  Powers  and  Authority  of  an  OflB.cer  in 
Executing  a  Writ  of  Possession  are  ample  for  the  ac- 
complishment of  everything  requisite  to  a  lawful  enforce- 
ment of  the  writ.  He  may  summon  all  the  power  of 
the  county  to  his  aid.  He  may  remove  all  persons 
whose  rights  are  subject  to  the  writ,  together  with  their 
property  found  on  the  premises,  and  may  exercise  all 
the  force  required  to  overcome  such  opposition  as  may 
be  made  to  such  removal.  Those  who  undertake  to 
resist  or  disturb  him  may  be  proceeded  against  by  at- 
tachment in  the  suit  whence  the  writ  issued.*  If  a 
dwelling  or  other  house  is  on  the  premises,  he  may,  after 
first  making  a  fruitless  demand  for  admittance,  break 
the  doors  and  windows,  and  iise  all  requisite  force  to 
gain  admission,  and  to  remove  all  the  occupants  whom 
he  is  entitled  to  dispossess  under  his  writ.*  Whether 
the  power  of  the  officer  continues  after  the  return  day 
named  in  the  writ  is  a  question  which  has  arisen  so  in- 
frequently that  it  is,  perhaps,  yet  unsettled.     The  ear- 

'  Bowie  V.  Brake,  4  Duer,  676. 

^  Jackson  v.  Rathbone,  3  Cow.  291;  Leese  v.  Clark,  29  Cal.  664;  Adams  on 
Ejectment,  342;  Doe  d.  Foster  v.  Wandlaas,  7  Term  Rep.  118;  Roe  v.  Street, 
2  Ad.  &  E.  329. 

'Kingsdale  v.  Maun,  1  Salk.  321;  6  Mod.  27;  Roscoe  on  Real  Ajtions,  610; 
Crocker  on  Sheriffs,  seo.  574;  Adams  on  Ejectment,  343;  Gwynne  on  Sheriffs, 
419. 

*  Roscoe  on  Real  Actions,  609;  Crocker,  on  Sherfls,  see.  573;  Keith  v.-  John- 
son, 1  Dana,  605;  25  Am.  Dec.  167;  Howe  v.  Butteriield,  4  Cush.  302;  50  Am. 
Dec.  785;  Adams  on  Ejectment,  342;  Semayne's  Case,  5  Coke,  91  b. 
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lier  decisions  and  dicta  indicate  that,  in  this  respect, 
there  is  no  difference  between  this  and  other  writs  of 
execution,  which,  as  has  been  already  shown ,^  become, 
for  most  purposes,  fundus  officio  after  their  return  day.^ 
But  the  latest  and  best-considered  decision  on  the  sub- 
ject indicates  that  such  writs  remain  in  force  irrespect- 
ive of  the  lapse  of  time,  until  their  actual  execution. 
In  this  decision  the  court  said:  "  The  judgment  bound 
the  land  of  which  the  writ  directed  possession  to  be 
delivered,  and  the  office  of  the  writ  was  simply  to 
carry  the  judgment  into  effect  with  reference  to  that 
particular  piece  of  land.  Formerly  such  writs  had  no 
return  day.  The  plaintiff  had  the  right  to  take  pos- 
session of  the  land,  by  virtue  of  the  judgment,  if  he 
could  peaceably  do  so.  We  think,  in  such  a  case,  the 
command  to  return  the  writ  in  sixty  days  is  directory 
merely.  Such  an  execution  is  not  analogous  to  an 
execution  against  personal  property,  where  a  levy  is 
necessary  to  subject  it  to  the  operation  of  the  writ,  but 
is  more  analogous  to  a  proceeding  to  sell  real  estate  un- 
der execution,  which  may  be  had  without  any  previous 
levy,  and  which  counsel  concedes  in  his  brief  may  be 
taken  after  the  return  day  of  the  writ." 

§  474.  How  to  be  Executed — A  writ  of  possession 
is  executed  by  placing  the  plaintiff  in  the  actual  and 
peaceable  possession  of  the  lands  and  tenements  recov- 
ered.* The  delivery  of  possession  to  the  plaintiff's 
agent  is  equivalent  to  the  delivery  to  the  plaintiff  in 
person.*     If  the  plaintiff  is  a  co-tenant  with  the  defend- 

^Ante,  §  106. 

'  United  States  v.  Slaymaker,  4  Wash.  169. 
"  Witbeck  v.  Van  Rensselaer,  64  N.  Y.  27. 
*  Bingham  on  Judgments  and  Executions,  252. 

'  Higgiubotham  v.  Higginbotham,  10  B.  Mon.  370;  Kercheval  v.  Ambler,  4 
Dana,  166;  23  Am.  Dee.  446;  Smith  v.  White,  6  Dana,  376. 
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ants,"  he  should  be  placed  in  possession  along  with 
them/  Otherwise  they  and  their  property  should  be 
removed  from  the  premises,  and  the  plaintiff  put  in 
the  exclusive  and  peaceable  possession  thereof.^  But 
neither  the  removal  of  the  defendants  nor  of  their 
property  is  indispensable  in  all  cases,  for  the  possession 
of  the  plaintiff  may  be  made  peaceable  and  perfect 
without  the  removal  of  either.  This  happens  when 
the  defendants,  ceasing  to  hold  in  hostility  to  the 
plaintiff,  acquiesce  in  his  title,  and  agree  to  hold  pos- 
session in  subordination  to  it.^  In  no  case  is  the  exe- 
cution of  the  writ  complete  until  the  officer  quits  the 
premises,  leaving  the  plaintiff  in  quiet  possession  thereof, 
with  all  persons  holding  in  hostility  to  him  removed 
therefrom.*  The  plaintiff  is  also  entitled  to  be  placed 
in  the  possession  of  all  fixtures  and  improvements^ 
attached  to  the  premises,  and  to  all  crops  growing  or 
standing  thereon."  The  possession  delivered  under  the 
writ  will  be  construed  to  include  lands  covered  by 
water,  though  the  officer  does  no  special  act  with  refer-  • 

1  Dupont?!.  Ervin,  2  Brev.  400;  Ash  v.  McGill,  6  Whart.  391;  Ewald  v.  Cor- 
bett,  32  Cal.  499;  Tevis  v.  Hioka,  38  CaJ.  234;  Freeman  on  Cotenancy  and 
Partition,  sec.  293. 

2  Scott  V.  Richardson,  2  B.  Mon.  510;  38  Am.  Deo.  170;  Famsworth  v. 
Fowler,  1  Swan,  1;  55  Am.  Dec.  718. 

3  Smith  V.  White,  6  Dana,  376;  Witbeck  v.  Van  Rensselaer,  64  N.  Y.  27. 

*  Farns worth  v.  Fowler,  1  Swan,  1;  55  Am.  Deo.  718;  Adams  on  Eject- 
ment, 343. 

*  MoMinn  v.  Hayes,  4  Cal.  209;  Russell  v.  Blake,  2  Pick.  507. 

°  Hodgson  V.  Gascoigne,  5  Barn.  &  Aid.  88;  McLean  v.  Bovee,  24  Wis.  295; 
1  Am.  Rep.  185;  Doe  d.  Upton  v.  Witherwick,  3  Bing.  11;  10  Moore,  267; 
Rowell  V.  Kline,  6  Chic.  L.  N.  231;  Altesv.  Hinckler,  36  111.  275;  85  Am.  Deo. 
406;  King  v.  Fowler,  14  Pick.  238;  Lane  v.  King,  8  Wend.  584;  24  Am.  Dec. 
105;  Morgan  v.  Varich,  8  Wend.  587;  Shepard  v.  Philbrick,  2  Denio,  174;  Gil- 
lett  V.  Balcom,  6  Barb.  370;  Adams  on  Ejectment,  347.  But  the  plaintiff  is 
not  entitled  to  crops  grown  and  harvested  before  judgment,  by  a  person  hold- 
ing the  premises  in  good  faith  under  a  claim  of  title.  Page  v.  Fowler,  39  Cal. 
412;  2  Am.  Rep.  462. 
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ence  thereto.  It  is  not  necessary,  to  make  the  dehvery 
effective,  that  he  should  remove  such  water  by  break- 
ing a  dam  by  which  it  is  held  in  place,  or  otherwise 
draining  it  off  the  land.^ 

§  475.  Who  may  be  Dispossessed.  —  The  defendant 
and  all  the  members  of  his  family,  together  with  his 
servants,  employees,  and  his  tenants  at  will  or  suffer- 
ance, may  be  removed  from  the  premises  in  executing 
a  writ  of  possession.^  It  has  even  been  held  that  the 
defendant's  wife  must  be  removed,  although  she  was 
not  a  party  to  the  suit,  and  claimed  the  premises  as 
her  separate  estate.^  Notwithstanding  this  decision, 
■we  doubt  whether  a  wife,  or  any  other  member  of  the 
defendant's  family  not  a  party  to  the  suit,  can  lawfully 
be  dispossessed  of  his  or  her  separate  estate,  unless 
possession  was  acquired  by  them  from  the  defendant 
after  the  institution  of  the  action.*  In  Saunders  v. 
Webber,  39  Cal.  287,  a  wife  sought  to  enjoin  the  exe- 
cution of  a  judgment  rendered  against  her  husband  in  an 
action  of  forcible  entry  and  detainer,  on  the  ground  that 
the  premises  were  her  separate  property,  and  that  the 
entry  was  made  by  her  as  owner,  and  that  she  was  not 
a  party  to  the  action  in  which  the  judgment  had  been 
entered.  The  injunction  was  denied  on  the  ground 
that  the  forcible  entry,  whether  made  by  the  husband 
alone  or  in  conjunction  with  his  wife,  was  his  trespass, 
and  that  a  judgment  against  him  was  therefore  suf- 
ficient authority  for  the  dispossession  of  any  member 
of  his  family.     There  is  greater  danger  of  collusion  be- 

'  Perrine  v.  Bergen,  2  Green,  355. 

2  Mattox  V.  Helm,  5  Litt.  186j  15  Am.  Deo.  64;  Higginbotham  v.  Higgin- 
botham,  10  B.  Mon.  372. 

s  Johnson  v.  FuUertou,  44  Pa.  St.  466. 
♦  Tevis  V.  Hicks,  38  Cal.  241. 
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tween  members  of  tlie  same  family  than  between  other 
persons,  and  therefore  when  any  member  of  the  defend- 
ant's family  sets  up  an  adverse  claim,  and  undertakes 
to  resist  the  service  of  a  writ  of  possession,  there 
must  always  be  a  very  close  scrutiny  of  the  claim  to 
avoid  the  results  of  a  probable  collusion.  But  if  no 
collusion  is  apparent,  the  right  of  the  defendant's  wife 
to  remain  in  possession,  if  she  holds  a  paramount  adverse 
title,  is  as  strong  as  if  she  were  not  united  to  him  by 
marriage.  An  unfounded  or  invalid  claim  of  title  made 
by  her  will  not  entitle  her  to  remain  in  possession,^ 
She,  like  every  one  else  found  in  possession,  is  presumed 
to  have  entered  under  the  defendant.  In  fact,  this  pre- 
sumption extends  further  in  her  case  than  in  theirs,  for . 
if  their  possession  existed  anterior  to  the  commence- 
ment of  the  action,  probably  this  presumption  would 
not  be  indulged.  But  if  she  is  in  possession  at  the 
commencement  of  the  action  as  the  wife  of  the  defend- 
ant, the  presumption  is,  in  the  absence  of  proof  of  a 
separate  property  in  her,  that  she  was  in  possession, 
under  her  husband;  and  being  in  under  him,  she  must 
go  out  with  him.^  The  fact  that  she  has  commenced 
an  action  for  divorce  against  her  husband  is  immaterial, 
in  the  absence  of  evidence  that  the  premises  are  her 
separate  estate.'  No  person  in  possession  of  the  prem- 
ises, claiming  title  thereto  at  the  commencement  of  the 
action,  can  be  dispossessed  unless  he  was  made  a  party 
to  the  suit  so  as  to  be  bound  by  the  judgment;*  nor 

'  Piske  V.  Chamberlain,  103  Mass.  495. 

2  Hueratal  v.  Muir,  64  Oal.  450. 

'  Gray  v.  Nunan,'63  Oal.  220. 

*  Howard  v.  Kennedy,  4  Ala.  592;  39  Am.  Deo.  307;  Clark  v.  Parkinson, 
10  Allen,  133;  87  Am.  Dec.  628;  Ford  v.  Doyle,  37  Cal.  346;  Rogers  v.  Parish, 
35  Cal.  127;  Tevis  v.  EUia,  25  Cal.  515;  South  B.  L.  A.  v.  Christy,  41  Cjail. 
501:  Garrison  v.  Savignao,  25  Mo.  47;  69  Am.  Dec.  448;  Goerges  v,  Hufsohmidt, 
44  Mo.  179;  Powell  v.  Lawson,  49  Ga.  290;  Calderwood  v.  Peyser,  31  Cal.  3S3. 
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can  the  tenants  or  agents  of  such  person  be  lawfully 
removed,  although  their  entry  was  subsequent  to  the 
institution  of  the  action.  On  the  other  hand,  all  per- 
sons acquiring  possession  from  and  under  the  defendant 
or  defendants,  during  the  pendency  of  the  action, 
whether  as  vendees,  lessees,  or  otherwise,  are  bound  by 
the  judgment,  and  should  be  removed  under  the  writ.^ 
Persons  acquiring  possession  of  the  defendant  prior  to 
to  the  suit  cannot  be  dispossessed  unless  they  were 
made  parties  defendant.  All  persons  entering  upon 
the  possession  of  the  property  pendente  lite  are  pre- 
sumed to  have  entered  under  the  defendant ;  and  prima 
fade,  are  liable  to  be  turned  out  by  the  writ.  It  is^ 
obvious  that  the  temptation  to  render  the  plaintiff's 
action  fruitless  by  turning  over  the  possession  to  one 
not  a  party  to  the  suit  is  very  great.  All  courts  will 
exercise  great  caution  in  considering  the  right  of  a  per- 
son to  retain  possession  after  the  judgment,  when  it  is 
clear  that  he  entered  pendente  lite.  His  right  will 
always  be  denied,  unless  it  is  clear  that  he  did  not  en- 
ter under  the  defendant,  nor  by  any  collusion  with  him. 
Mere  tricks  and  devices  to  rob  the  plaintiff  of  the  re- 
sult of  his  litigation  will  not  be  encouraged.  But  if 
it  clearly  appears  that  any  person  has  entered  subse- 
quently to  the  institution  of  the  suit,  not  under  the  de- 
fendant, but  in  his  own  right,  claiming  adversely  to  the 

'  Howard  v.  Holman,  4  Ala.  592;  Freeman  on  Judgments,  sec.  171;  Satter- 
lee  V.  Bliss,  36  Cal.  489;  Wattson  v.  Bowling,  26  Cal.  124;  Long  v.  Morton,  2 
A.  K.  Marsh.  39;  Sampson  v.  Ohleyer,  22  Cal.  200;  Hanson  v.  Armstrong,  21 
111.  442;  Jackson  v.  Tuttle,  9  Cow.  233;  Hickman  v.  Dale,  7  Yerg.  149;  Jones 
V.  Chiles,  2  Dana,  25;  Wallin  v.  Huff,  3  Sneed,  82;  65  Am.  Deo.  49;  Mayne  v. 
Jones,  34  Cal.  483;  Howard  v.  Kennedy,  4  Ala.  592;  39  Am.  Dec.  307. 
•  »  Leese  v.  Gark,  29  Cal.  664;  Wetherbee  v.  Dunn,  36  Cal.  147;  95  Am.  Dec. 
166;  Hall  V.  Dexter,  3  Saw.  434;  Huerstal  v.  Muir,  64  Cal.  450;  MoCreery  v. 
Gverding,  54  Cal.  166. 
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defendant,  then  the  oflBcer  cannot  lawfully  dispossess 
such  person.^  So  there  may  probably  be  instances 
in  which  the  defendant  cannot  be  ejected,  because  he 
has  acquired  the  right  of  possession  since  the  entry  of 
the  judgment,  as  where  as  a  pre-emptor  he  has  ac- 
quired the  title  of  the  government,  and  by  virtue 
thereof  has  become  the  owner  and  entitled  to  the  pos- 
session of  the  property.^ 

§  476.  Restitution  after  Wrongful  Bispossession.'— 

The  sheriff,  in  executing  a  writ  of  possession,  may 
turn  out  persons  against  whom  his  writ  did  not  au- 
thorize him  to  act,  or  he  may  deliver  possession  of  lands 
not  embraced  in  the  writ.  In  either  of  these  events, 
the  person  injured  may  apply  to  the  court  issuing  the 
writ,  and  procure  an  order  directing  restitution  to  him 
of  whatever  has  improperly  been  taken  from  him  by 
the  officer.*  Restitution  will  also  be  ordered  after  the 
judgment  has  been  vacated  or  reversed,*  or  after  the 
writ  or  judgment  has  been  vacated  for  fraud  or  irreg- 
ularity.* In  Kentucky,  restitution  was  ordered  in  a» 
case  where  no  writ  of  possession  had  ever  issued,  the 
defendant  having  been  induced  by  fraud  and  deceit  to 

'  Mayo  V.  Sprout,  45  Cal.  99;  Smith  v.  Pretty,  22  Wis.  665;  and  authorities 
in  the  preceding  citation. 

2  Montgomery  w.  Whiting,  40  Cal.  294. 

'  Fowler  v.  Currie,  2  Dana,  52;  26  Am.  Dec.  436;  Hickman  v.  Dale,  7  Yerg. 
149;  Breading  v.  Taylor,  6  Dana,  226;  Lively  v.  Ball,  8  Dana,  312;  City  of 
Natchez  v.  Vandervelde,  31  Mias.  706;  66  Am.  Dec.  581 ;  Jackson  v.  Hashrouck, 
5  Jones,  366;  Smith  v.  Pretty,  22'Wis.  655;  South  B.  L.  A.  v.  Christy,  41  Cal. 
501;  Mayo  v.  Sprout,  45  Cal.  99;  Shaw  v.  Bayard,  4  Pa.  St.  257;  Rosooe  on 
Real  Actions,  610;  Roe  v.  Dawson,  3  Wils.  49;  Cottingham  v.  King,  1  Burr. 
629;  Jackson  v.  Stiles,  5  Cow.  418;  Camden  v.  Haskell,  3  Rand.  465;  Blair  v. 
Pathkiller,  5  Yerg.  230;  Den  v.  O'Hanlin,  18  N.  J.  L.  127. 

*  Campan  v.  Coates,  17  Mich.  235;  Polaok  v.  Shafer,  46  Cal.  270;  Smith  v. 
Robinson,  1  T.  B.  Hon.  14;  Breading  v.  Blocker,  29  Pa.  St.  347. 

^  Whittington  v.  Hards,  15  Jnr.  771;  20  L.  J.  Q.  B.  406;  Lowry  v.  Jenkins, 
3  Bibb,  314;  Dawley  v.  Brown,  43  How.  Pr.  17;  Den  v. ,  2  Halst.  161. 


1487      POSSESSION  OF  EBAL  AND  PERSONAL  PROPERTY.     §477 

surrender  lands  to  which  the  plaintiff  was  not  entitled 
under  the  judgment/  In  replacing  in  possession  per- 
sons whom  the  officer  has  removed  under  the  writ,  the 
rule  of  the  courts  is  to  proceed  with  great  caution,  and 
not  to  grant  the  relief  sought  unless  the  right  to  it 
appears  substantially  unquestionable.  This  rule  is 
applicable  whether  the  party  applying  for  restitution 
claims  that  he  was  not  a  party  whom  the  plaintiff  was 
entitled  to  dispossess,^  or  that  the  lands  of  which  he 
was  dispossessed  were  not  embraced  within  the  boun- 
daries of  the  tract  described  in  the  writ.* 

§  477.  Proceedings  where  Defendants  Retake  Pos- 
session.— After  the  plaintiff  has  been  placed  in  the 
quiet  and  exclusive  possession  of  his  property,  and  the 
officer  has  left  the  premises,  the  defendants  may  return, 
and,  forcibly  or  otherwise,  retake  possession  and  oust 
the  plaintiff  therefrom.  The  law  designating  the  reme- 
dies to  which  the  plaintiff  may  successfully  resort  in 
such  cases  is,  perhaps,  not  yet  clearly  and  conclusively 
settled.  Of  course  he  may  prosecute  a  new  action  of 
ejectment;  and  he  may,  in  most  states,  maintain  an 
action  for  forcible  entry  or  unlawful  detainer.  These 
remedies  are  hardly  so  summary  as  the  circumstances 
of  the  case  seem  to  justify,  and  hence  relief  is  usually 
sought  in  the  form  of  an  application  for  an  alias  writ  of 
possession.  But  here  the  applicant  is  sure  to  be  met 
by  the  objection  that,  by  the  delivery  of  the  possession 
under  the  former  writ,  the  object  of  the  suit  was  con- 
summated and  the  judgment  fully  satisfied ;  that,  being 
so  satisfied,  it  is  functus  officio,  and  can  therefore  sup- 

'  Lively  v.  Ball,  8  Dana,  312.     See  Frank  v.  Hickman,  7  J.  J.  Marsh.  635. 

2  Cal.  Q.  M.  Co.  V.  Redington,  50  Cal.  160. 

'  Crockett  v.  Lashbrook,  5  T.  B.  Mon.  643;  17  Am.  Dec  98. 
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port  no  further  writ.  If  the  officer  has  made  a  return 
upon  the  writ,  showing  its  due  execution,  and  thus  es- 
tablishing by  the  record  the  existence  of  its  satisfac- 
tion, the  objection  will  prevail,  and  the  plaintiff  will  be 
compelled  to  resort  to  another  action.^  If,  on  the  other 
hand,  no  return  has  been  made,  it  seems  that  an  alias 
may  issue,  notwithstanding  the  actual  execution  of  the 
former  writ.^  In  California,  every  person  dispossessed 
of  real  property  under  process  of  any  court  of  compe- 
tent jurisdiction,  and  who,  not  having  a  right  to  do  so, 
re-enters,  or  induces,  aids,  or  abets  any  person  without 
right  to  take  possession  of  such  property,  is  guilty  of 
a  contempt  of  the  court  whence  the  process  issued. 
Upon  a  conviction  for  such  contempt,  an  alias  writ  may 
issue,  requiring  the  restoration  of  the  possession  to  the 
person  entitled  thereto.^ 

•  Weatherhead  v.  Cunningham,  4  Dana,  78;  Fowler  v.  Currie,  2  Dana,  52; 
26  Am.  Dec.  436;  Upton  u. Wells,  1  Leon.  145;  Mayo  v.  Chilea,  3  B.  Mon.  258; 
Gresham  v.  Thum,  3  Met.  (Ky.)  287;  77  Am.  Deo.  174;  Dent  v.  Simmons,  7 
,T.  J.  Marsh.  42;  Roscoe  on  Real  Actions,  342;  Wilson  v.  Chanton,  6  L.  T.,  N.  S., 
255;  Hinton  v.  McNeil,  5  Ohio,  509;  24  Am.  Dec.  315;  Hough  k.  Morton,  9 
Ohio,  45.  But  in  Kentucky,  ah  alias  was  issued  upon  proof  that  the  execution 
of  the  former  writ  was  imperfect.  Gresham  ■«.  Thum,  3  Met.  (Ky.)  287;  77 
Am.  Dec.  174. 

3  Jackson  v.  Stiles,  9  Johns.  391;  Griffeth  v.  Dobson,  2  Penr.  &  W.  228; 
Jackson  v.  Hawley,  11  Wend.  182;  Roscoe  on  Real  Actions,  610;  Van  Rens- 
selaer V.  Witbeck,  2  Lans.  498;  Doe  d.  Lloyd  v.  Roe,  2  Dowl.,  N.  S.,  407;  7 
Jur.  352.     Contra,  Doe  d.  Pate  v.  Roe,  1  Taunt.  55. 

3  Code  Civ.  Proc.  Cal.,  sec.  1210;  Batchelder  v.  Moore,  42  Cal.  412;  People 
V.  Dwinelle,  29  Cal.  632;  Huerstal  v.  Muir,  62  Cal.  479. 
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Abandonment  of  levy,  when  ofBcer  or  plaintiff  may  make,  §  271. 

■what  acts  operate  as,  §  271. 
Abandonment  of  homestead  where  wife  is  interested,  §  248. 

by  acquiring  new  homestead,  §  248. 
■  temporary  removal  is  not,  §  248. 

by  removal  to  another  state,  §  248. 

by  leasing,  §  248. 

is  a  question  of  fact  for  the  jury,  §  248. 

is  a  question  of  intent,  §  248. 

from  what  intent  is  inferred,  §  248. 

by  wife  leaving  home  and  state,  §  249. 
Absconding  debtor,  right  of  family  of  to  exemption,  §§  222,  223. 

right  of  family  of  to  homestead,  §  248. 
Abstract  books,  whether  subject  to  execution,  §  110. 
Accident,  relief  from  sale  on  account  of,  §  304  h. 
Acknowledgment  of  sheriff's  deed,  §  331. 
Actions  in  which  scire  facias  must  issue,  §  82. 

on  forthcoming  and  delivery  bonds,  §  264. 

to  vacate  sale,  suit  for,  when  may  be  brought,  §  307  a. 

against  purchaser  at  chancery  sale  for  amount  of  bid,  §  313  f. 

against  purchaser  at  execution  sale  for  payment  of  his  bid,  §  313  h. 

against  purchaser  at  execution  sale  for  payment  of  his  bid  must  be  in 
name  of  sheriff,  §  313  h. 

for  false  returns,  §§  368,  369. 

which  officers  may  sustain,  §  268. 

for  not  returning  executions,  §  368. 

for  waste,  §  349  a. 

against  garnishees,  §§  412,  417. 

by  receivers  in  supplemental  proceedings,  §  419. 

for  false  imprisonment,  §  456  a. 

for  arrest  of  privileged  persons,  §  459. 

for  escapes,  §  461. 
Adjoiirnment  of  sale,  power  to  order  cannot  be  delegated  to  parties,  §  288. 

when  officer  should  order,  §  288. 

when  property  cannot  all  be  sold  in  one  day,  §  287. 

officer  may  order  to  prevent  sacrifice  of  property,  §  288. 

officer  has  no  right  to  agree  for,  §  288. 

notice  to  be  given  of,  §  288. 
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withdraws  pending  bid,  §  288. 

who  to  bear  loss  occasioned  by,  §  288. 
Administrators  and  executors,  issue  of  execution  against,  §  22. 

scire  facias  against,  §§  87,  88. 

whether  property  in  hands  of  can  be  garnished,  §  131. 

execution  against,  on  what  to  be  levied,  §  131. 

of  sheriff  may  sell  property  under  levy,  §  291. 

of  sheriff  may  receive  redemption  money,  §  318. 

creditor's  bill  by,  to  vacate  fraudulent  transfer  by  decedent,  §  431. 
Administrator  of  sheriff  may  sell  goods  under  levy,  §  291. 
Adverse  possession,  lands  held  adversely  to  defendant  are  subject  to  exe- 
cution, §§  174,  373. 

property  held  by,  whether  subject  to  execution,  §§  112,  373. 
Advowson,  whether  subject  to  execution  as  realty,  §  172. 
Affidavit  to  procure  examination  of  defendant,  §  400. 

to  procure  examination  of  stranger  to  the  suit,  §  408. 

in  proceedings  supplemental  to  execution,  §§  406,  408. 
Affidavit  of  illegality,  procedure  by,  in  Georgia,  §  79. 
Agent,  garnishment  of  property  in  possession  of,  §  160  a. 

has  no  interest  subject  to  execution,  §  124. 
Agreement,  issue  of  execution  contrary  to,  §  26. 

limiting  property  subject  to  execution,  §  110. 

effect  on  law  of  fixtures,  §  114. 

to  waive  right  to  claim  exemption,  §  216. 

to  confine  levy  to  specified  property,  §  258. 

not  to  bid  at  execution  sale  is  fraudulent  and  void,  §  297. 

to  extend  time  for  redemption,  §§  316,  337. 

to  purchase  property  for  benefit  of  defendant,  §  337. 

to  sell  subject  to  specified  liens,  §  338. 
Agriculturist,  who  entitled  to  exemption  as,  §  224. 
Alias  executions,  classification  of  cases  in  which  may  issne,  §  48. 

former  writ  must  be  returned,  §  49. 

issued  before  return  of  original,  §  49. 

when  leave  of  court  must  be  given,  §  49. 

levy  under  former  writ  must  be  disposed  of,  §  50. 

may  issue  after  a  year  and  a  day,  §  51. 

when  may  issue  without  return  of  former  writ,  §  52. 

on  judgments  satisfied  by  fraud  or  mistake,  §§  53,  54. 

where  former  writ  was  for  too  little,  §  53. 

where  property  sold  under  the  writ  was  not  defendant's,  §  54. 

where  former  levy  and  sale  were  void,  §  54. 

where  former  writ  was  void,  §  54. 

form  of,  §  55. 

errors  in,  §  55. 

notice  of  motion  for,  §  56. 

lien  of,  §§  201,  202. 

not  barred  by  pendency  of  supplemental  proceedings,  §  399. 
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issue  of,  does  not  bar  supplemental  proceedings,  §  399. 

issue  of,  does  not  bar  creditor's  suit,  §  427. 

cannot  issue  for  interest  omitted  in  prior  writ,  §  445. 

on  judgment  for  possession,  §§  470,  477. 
Aliens,  when  entitled  to  benefit  of  exemption  law,  §  220. 
Alienations,  conveyances  and  devises  forbidding,  §  189  a. 
Alimony,  scire  facias  to  enforce  payment  of,  §  82. 
Altering  writ  makes  it  void,  §  47. 
Amendment  of  venditioni  exponas,  §  61. 

of  scire  facias,  §  88. 

of  ofiBoer's  returns,  §§  358,  388. 

of  officer's  returns,  allowed  only  to  make  them  speak  the  truth,  §  358. 

of  officer's  returns,  time  at  which  may  be  made,  §§  359,  388. 

of  officer's  returns,  scope  and  effect  of,  §§  360,  388. 

of  officer's  returns,  is  allowed  only  in  furtherance  of  justice,  §  360. 

of  the  record  of  an  extent,  §  388. 
Amendment  of  execution,  power,  though  once  doubted,  is  liberally  exer- 
cised, §  63. 

extends  to  all  matters  of  form,  §  64. 

name  in  which  writ  issues,  §  64. 

mistake  in  name  of  jail,  in  which  defendant  is  to  be  imprisoned,  §  64. 

of  direction  to  the  officer,  §  65. 

of  words  of  command,  §  66. 

to  conform  the  writ  to  the  judgment,  §  67. 

by  inserting  return  day,  §  68. 

by  inserting  or  correcting  clause  of  attestation,  §  69. 

by  affixing  signature  of  clerk,  §  69. 

by  affixing  seal,  §  70. 

time  for  amending,  §  71. 

effect  of,  §  71  a,. 

whether  a  matter  of  right,  §  71  a. 

as  against  third  persons,  §  72. 

when  proper,  may  be  treated  as  made,  §  72. 

of  scire  facias,  §  88. 
Amount  of  execution,  consequence  of  variance  from  judgment,  §  43. 

amending,  §  67. 
Annual  crops  are  subject  to  execution,  §  113. 
Appeal,  court  which  must  issue  execution  after,  §  13. 

stay  of  execution  on,  §  32. 

effect  on  prior  levy,  §  32. 
Appellate  court,  lien  of  execution  issued  from,  §  198. 
Appraisement  of  property  claimed  as  exempt,  §  213. 

disqualification  of  appraisers,  §  284. 

encumbrances,  duty  of  appraisers  to  estimite,  §  284. 

encumbrances,  sale  without,  when  void,  §  284. 

encumbrances,  what  may  be  regarded  as,  §  284. 

of  property  before  sale,  §  284. 
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of  property  before  sale,  how  and  by  whom  made,  §  284. 

of  property  bsfore  sale,  waiver  of,  §  284. 

of  property  before  sale,  effect  of  absence  of,  §  284. 

of  property  for  the  purpose  of  making  an  extent,  §  374. 

by  disqualified  appraisers  is  void,  §  374. 

need  not  be  unanimous,  §  377. 

how  to  be  made,  §  377. 

is  conclusive,  §  377. 

certificate  of,  §  378. 
Appraisers,  number,  §  374. 

qualifications  of,  §  374. 

when  disqualified  by  interest  or  relationship,  §  374. 

how  and  by  whom  chosen,  §  375. 

what  return  must  show  concerning  notice  to  choose,  §  375. 

oath  of,  §  376. 

oath  of,  by  whom  to  be  administered,  §  376. 

oath  of,  what  return  must  show  concerning,  §  376. 

proceedings  and  duties  of,  §  377. 

their  certificate,  §  378. 

when  they  may  reconsider  their  appraisement,  §  378. 
Arrest  under  execution.     See  Capias  ad  Satisfaciendum. 

action  for  false  imprisonment  in  making,  §  456  a. 

rearrest  under  alias  writs,  §  457. 

who  are  privileged  from  arrest,  §  459. 

rearrest  after  discharge  on  ground  of  privilege,  §  459. 

waiver  of  exemption  from,  §  459. 

of  lunatics,  infants,  and  married  women,  §  459. 

how  and  when  may  be  made,  §  460. 

how  made  under  second  writ,  §  460. 

rearrest  after  an  escape,  §  461. 

rearrest  when  authorized,  §  467. 
Assignee,  his  right  to  execution,  §  21. 

his  rights  against  subsequent  garnishment,  §  170. 

not  prejudiced  by  judgment  against  garnishee,  §  170. 

of  judgment  debtor  may  redeem,  §  317. 

of  judgment  creditor  or  mortgagee  may  redeem,  §  317. 

of  judgment  creditor  may  prosecute  supplemental  proceedings,  §  398. 

of  judgment  creditor  may  prosecute  creditor's  suit,  §  431. 
Assignee  of  bankrupt,  goods  in  hands  of  are  not  subject  to  execution,  §  129. 

creditor's  bill  by,  §  431. 
Assignment  is  good  against  subsequent  garnishment,  §  170. 

notice  not  necessary,  §  170. 

by  order  accepted  or  unaccepted,  §  170. 

equitable  is  good,  §  170. 

of  wages  to  be  earned,  §  170. 

of  salary  of  public  ofiicer,  §  170. 

of  debts  not  due,  §  170. 
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preceding  garnishment,  efifect  of,  §  170. 

preceding  garnishment,  notice  of,  when  must  be  given,  §  170. 

by  purchaser  at  execution  or  judicial  sale,  §§  312,  328. 

for  benefit  of  creditors,  when  valid,  §  146. 

of  certificate  of  purchase,  §  313. 
Assignment  for  benefit  of  creditors,  fraudulent  when,  §  145. 

preferring  one  creditor  to  another,  §  145. 

reservation  in,  for  benefit  of  assignor,  §  145. 

reservation  in,  for  benefit  of  assignor,  when  enforceable,  §  145. 

reservation  in,  of  power  to  declare  subsequent  uses,  §  145. 

badges  of  fraud  in,  §  146. 

is  generally  valid,  §  146. 

when  valid  in  bankruptcy,  §  146,  note. 

what  renders  it  void,  §  146. 

must  be  unconditional,  §  146. 

retaining  possession  by  assignor,  §  152. 

void,  garnishment  of  proceeds  of,  §  159  b. 

creditor's  bill  by  assignee  under,  §  431. 
Attachment,  lieu  of,  whether  lost  by  delay  on  issuing  execution,  §  25,  note. 

to  compel  obedience  to  decree,  proceedings  for,  §  37  b. 

in  chancery,  form  of,  §  47  a. 

exemption,  judgment  in,  whether  precludes  claim  of,  §  212. 

homestead,  subsequent  claim  of,  whether  may  displace,  §  249  e. 

how  levied,  §  262. 

loss  of  property  after,  by  fault  of  officer  falls  on  plaintiff,  §  269. 

merger  of  lien  of,  into  lien  of  judgment,  §  271  b. 

release  of  levy  under  execution,  effect  on,  §  271  b. 

creditor's  bill  based  on  lien  of,  §  427. 
Attestation,  omission  of  clause  of,  §  45. 

clause  of,  form  of,  §  45. 

amending,  §  69. 
Attorney,  right  to  issue  execution,  §  21. 

how  affected  by  quashing  a  writ  issued  by  him,  §  80. 

power  over  the  execution,  §  108. 

revocation  of  power  of  by  assignment  of  judgment,  §  108. 

money  in  hands  of  may  be  garnished,  §  134. 

when  liable  for  wrongful  levies,  §  273. 

when  may  not  purchase  at  execution  sale,  §  292. 

when  effected  by  irregularities,  §  340. 

may  accept  delivery  of  seisin  under  an  extent,  §  383. 

right  to  aid  of  in  supplemental  proceedings,  §  404. 

payment  to,  when  a  satisfaction,  §  442. 

power  to  order  release  of  defendant  after  an  arrest,  §  461. 
Auctioneer  may  be  employed  to  cry  bids,  §  291. 

must  not  have  charge  of  sale,  §  291. 
Auction  sales,  when  may  be  avoided  on  account  of  puffing,  §  298. 
Author,  royalties  of,  are  subject  to  creditor's  suit,  §  425. 
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Bailee  of  chosea  in  action  is  not  subject  to  garnishment,  §  161. 
Bailment,  when  it  affects  right  to  take  goods  in  execution,  §  121. 
Bank-notes  aresubject  to  execution,  §  111. 
Bankruptcy,  when  it  makes  scire  fadas  necessary,  §  84. 

does  not  avoid  execution  lien,  §  207. 

proceedings  in  state  courts  after,  §  207. 

exemptions  allowed  in  proceedings  under,  §  210. 

effect  on  prior  assignment  for  benefit  of  creditors,  §  146,  note. 

of  defendant  destroys  his  right  to  have  sale  vacated,  §  305. 
Bid  at  execution  sale  should  be  unconditional  and  for  cash,  §  300. 

when  withdrawn  by  adjournment  of  sale,  §  288. 

of  iuf  ant,  does  not  bind  him,  §  292. 

of  irresponsible  person,  may  be  rejected,  §  292. 

who  entitled  to  bid,  §  292. 

equity  will  compel  acceptance  of,  §  293. 

none  but  the  highest  can  be  received,  §  293. 

when  may  be  released  on  account  of  puffers,  §  298. 

payment  of,  how  to  be  made,  §  300. 

payment  of,  how  to  be  enforced,  §  301. 

sale  vacated  for  improperly  refuging,  §  308. 
Bidder  may  have  sale  vacated  because  his  bid  was  not  recognized,  §  305. 

at  chancery  sale,  jurisdiction  of  cpurt  over,  §  313  a. 

at  chancery  sale,  court  will  compel  him  to  release  an  inequitable  ad- 
vantage, §  313  a. 
Bill  to  redeem,  when  sustainable,  §  322. 
Bond  of  indemnity,  officer  receiving  must  proceed  to  sell,  §  275. 

informal  may  be  enforceable,  §  275. 

claimant  is  not  restricted  to  action  on,  §  275. 

breach  of,  when  occurs,  §  275. 

officer's  right  of  action  on,  §  275. 
Bonded  warehouses,  property  in  is  in  custody  of  law,  §  132. 
Book-accounts,  not  subject  to  levy  and  sale,  §  112. 

must  be  garnished,  §  112. 
Business  purposes,  use  of  homestead  for  is  no  waiver,  §  244. 
Butter,  exemption  from  execution,  §  23G. 

c 

Capais  ad  respondendum,  statutes  extending,  §  451. 
in  what  causes  to  issue,  §  451. 
how  executed,  §  461. 
affidavit  for,  §  453,  note, 
undertaking  for,  §  453,  note, 
undertaking  to  release,  §  453,  note, 
liability  of  bail,  §  453,  note. 
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Capias  ad  satisfaciendum  defined,  §  6. 
history  of,  §  451. 
in  what  cases  to  issue,  §  451. 
in  what  cases  to  issue  in  New  York,  §  452. 
in  actions  of  criminal  conversation,  §  452. 
in  actions  for  seduction,  §  452. 
in  actions  for  injuries  to  property,  §  452. 
in  actions  for  taking,  detaining,  or  converting  property,  §  452, 
in  actions  for  breach  of  promise  to  marry,  §  452. 
in  actions  against  females,  §'452. 
in  actions  against  public  officers,  §  452. 
in  actions  against  attorneys,  factors,  agents,  §  452. 
in  actions  against  persons  acting  in  a  fiduciary  capacity,  §  452. 
in  action  based  on  fraud,  §  452. 
in  actions  based  on  misrepresentations,  §  452. 
in  actions  where  defendant  has  removed  or  disposed  of  his  property, 

§452. 
in  actions  against  principals  for  the  fraud  of  agents,  §  452. 
in  actions  against  partnership  for  the  fraud  of  one  of  its  members,  §  452. 
in  actions  uniting  different  causes  of  action,  §  452. 
in  actions  for  fine  or  penalty,  §  452,  note, 
in  actions  for  injury  to  property,  §  452,  note, 
in  actions  for  personal  injuries,  §  452,  note, 
nature  of  action,  when  authorizes,  §  453. 

joinder  of  cause  of  action  authorizing  with  one  which  does  not,  §  453. 
when  may  issue  without  a  prior  order  of  arrest,  §  453. 
may  issue  at  the  same  time  with  other  writs,  §  454. 
cannot  be  executed  after  execution  of  another  writ,  §  454. 
waiver  of  right  to,  §  454. 
form  of,  §  455. 

from  the  national  courts,  §  455 
when  void,  §  456. 

false  iihprisonment  under  action  for,  §  456  a. 
irregularities,  §  456. 
alias  writs  of,  §  457. 
amending  and  quashing,  §  458. 
privilege  from  arrest  under,  §  459. 
arrest  of  minors,  lunatics,  and  married  women,  §  459. 
spendthrifts  and  infants,  when  not  subject  to,  §  459. 
how  executed,  §  460. 

person  not  named  in  must  not  be  arrested,  §  460. 
of  the  confinement  of  defendant  under,  §  461. 
of  escape  and  recapture,  §  461. 
of  liability  for  escapes,  §  461. 
of  the  effect  of  an  arrest,  §  462. 
reviving  judgment  after  arrest,  §  463. 
of  the  death  of  defendant  in  prison,  §  463. 
of  the  release  of  defendant  without  plaintiff's  consent,  §  463. 
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of  the  release  of  defendant  with  plaintiff's  consent,  §  464. 

of  the  release  of  defendant  by  order  of  court,  §  465. 

of  the  release  of  defendant  by  payment  or  by  plaintiff,  §  466. 

of  the  release  of  defendant  by  plaintiff's  attorney,  §  466. 

second  arrest  under,  §  467. 
Capias  in  withernam  defined,  §  4. 
Capias  pro  fine  defined,  §  5. 
Capias  utlagatum  defined,  §  5. 
Care  to  be  taken  of  property  levied  upon,  §  270. 
Caveat  emptor  is  the  rule  at  execution  saleg,  §§  301,  335. 
Certificate  of  purchase,  contents  of,  §  312. 

need  not  be  acknowledged,  §  312. 

effect  of  want  of  recording,  §  312. 

effect  of  absence  of,  §  312. 

assignment  of,  §  313. 

assignment  of,  how  made,  §  313. 

assignment  of,  by  deed,  §  313. 

transfer  by  death  of  holder,  §  313.' 

transfer,  when  presumed,  §  313. 

transfer  by  redemption,  §  321. 
Chancery  sales,  adjournment  of,  §  288. 

bidder  at,  is  a  quasi  party  to  the  suit,  §  313  a. 

biddings  at,  how  made,  §  299. 

bid  at,  is  always  subject  to  approval  of  the  court,  §  304  a. 

confirmation  of,  classification  of  grounds  for  denying,  §  304  e. 

confirmation  of,  cures  mere  irregularities,  §  304  1. 

confirmation  of,  decree  of  can  make  no  change  in  terms,  can  impose  no 
conditions,  §  304  1. 

confirmation  of  decree  of,  effect  as  res  judicata,  §  304  1. 

confirmation,   denial  of  on  ground  of  surprise,  misapprehension,  etc., 
§  304  h. 

confirmation  of,  denying  because  bidder  has  obtained  unconscionable 
advantage,  §  304  i. 

confirmation  of,  denying  for  inadequacy  of  price,  §  304  i. 

confirmation  of,  denying  for  irregularities,  §  304  f . 

confirmation  of,  estopped  to  deny,  §  304  a. 

confirmation  of,  failure  of  clerk  to  enter,  §  304  a. 

confirmation  of,  necessity  for,  §  304  a. 

confirmation  of,  opening  biddings  after,  §  304  d. 

confirmation  of,  proceedings  to  obtain,  §  304  b. 

confirmation  of,  purchaser  has  no  right  to  possession  before,  §  304  a. 

confirmation  of,  purchaser  not  liable  for  his  bid  before,  §  304  a. 

confirmation  of,  refusal  because  advantage  has  been  obtained  over  pur- 
chaser, §  304  j. 

confirmation  of,  refusal  for  defects  in  title,  §  304  k. 

confirmation  of,  refusing  for  misconduct  of  purchaser,  party,  or  officer, 
§304g. 
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confirmation  of,  when  may  be  presumed,  §  304  a. 

conduct  of,  to  whom  given,  §  292. 

conveyance  is  essential,  §  324. 

conveyance,  who  may  make,  §  324. 

court  is  the  vendor,  §  313  a. 

defects  in  notice  of,  §  286. 

irregularities  in,  right  of  injured  party  to  waive,  §  304  f. 

jurisdictional  defects  as  grounds  for  refusing  confirmation,  §  304  f. 

master's  approval,  §  304  b. 

notice  of,  how  given,  §  285  a. 

notice  of,  motion  to  confirm,  §§  304  b,  304  c. 

opening  the  biddings,  §  304  d. 

opening  the  biddings,  practice  of  is  becoming  obsolete,  §  304  d. 

order  for  payment  of  purchase-money  and  service  of,  §  313  c. 

particulars  and  conditions,  by  whom  prepared,  §  285  a. 

parties  when  may  purchase  at,  §  292. 

payment  of  bid,  first  steps  toward  obtaining,  §  313  b. 

payment  of  bid,  order  to  purchaser  to  make,  §  313  c. 

payment  of  installments,  resale  to  compel,  §  313  e. 

payment  of  purchase-money,  how  may  be  enforced,  §  313  c. 

co-tenant,  purchase  by  of  interest  of  his  co-tenant,  §  292. 

purchaser  is  quasi  party,  entitled  to  notice  of  aU  proceedings  affecting 
him,  §  304  o. 

report  of  the  sale,  how  obtained,  §  304  b. 

report  of,  action  on,  how  obtained,  §  304  b. 

resale  on  default  in  paying  installments,  §  313  e. 

resale,  when  may  be  ordered,  and  proceedings  therefor,  §  313  d. 

reserved  bidding,  order  for  should  be  obtained,  §  298. 

what  person  or  officer  may  make,  §  291. 
Clxaiige  of  possession  after  sale,  want  of  as  evidence  of  fraud,  rule  in  Eng- 
land, §  147. 

want  of  as  evidence  of  fraud,  rule  in  United  States,  §§  148,  149. 

want  of,  what  sufficiently  explains,  §  149. 

recapitulation  of  authorities,  §  150. 

evidence  required  to  rebut  presumption  of  fraud,  §  150. 

when  not  required  in  absolute  transfer,  §  151. 

when  not  required  in  marriage  settlements,  §  151. 

when  not  required  in  sales  under  execution,  §  151. 

required  at  auction  sal«s,  §  151. 

whether  required  in  transfers  to  secure  debts,  §  152. 

whether  required  under  assignment  for  benefit  of  creditors,  §  152. 

whether  required  on  sale  of  growing  crops,  §  153. 

whether  required  on  sale  of  bulky,  ponderous  articles,  §  153. 

wheni  symbolical  delivery  will  suffice,  §  153. 

on  sale  by  a  co-tenant,  §  153. 

on  sale  of  property  by  bailor,  §  153. 

on  sale  of  exempt  property,  §  153. 
Vet  II— 106. 
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on  sale  of  cattle  03.  a  range,  §  153,  note. 

on  sale  of  charcoal  in  pits,  §  153,  note. 

on  sale  of  furniture  in  hotel,  §  153,  note. 

on  sale  of  lumber  in  piles,  §  153,  note. 

on  sale  of  property  in  warehouse,  §  153,  note. 

on  sale  of  vessels,  §  153,  note. 

instances  of  sufficient,  §  153,  note. 

when  the  change  of  possession  must  be  made,  §  154. 

tardy  possession  is  inoperative,  §  154. 

■what  acts  are  sufficient  to  accomplish,  §  155. 

the  vendee's  possession  must  be  open,  exclusive,  unequivocal,  and  noto- 
rious, §  155. 

concurrent  possession  of  vendor  and  vendee,  §  155. 

on  transfer  by  parent  to  child,  §  155. 

what  sufficient,  §  155. 

how  long  the  vendee's  possession  must  continue,  §  156. 
Cbattel  mortgage,  fraudulent,  when  is,  §  145. 

in  excess  of  amount  of  debt,  §  145. 

permitting  mortgagor  to  remain  in  possession  and  make  sales,  §  145. 
Cboses  in  action,  whether  subject  to  execution,  §  112. 

sequestration  of,  §  125  a. 

of  married  woman,  when  subject  to  execution,  §  127. 

belonging  to  married  women,  §  128. 

how  levied,  §  262  a. 

only  legal  choses  are  subject  to  garnishment,  §  162. 

only  choses  payable  in  money  are  subject  to  garnishment,  §  163. 

only  choses  payable  unconditionally  are  subject  to  garnishment,  §  164. 

not  due  may  be  garnished,  §  165. 

in  suit,  when  may  be  garnished,  §  166. 

in  judgment  cannot  be  garnished,  §  166. 

for  torts  cannot  be  garnished,  §  167. 

for  damages  cannot  be  garnished,  §  167. 

negotiable,  cannot  be  garnished,  §  168. 

due  to  or  from  two  or  more  persons,  §  169. 

assignment  of,  §  170. 

whether  subject  to  creditor's  suit,  §  425. 
Church  property  and  cemeteries,  when  subject  to  execution,  §  172. 
City,  execution  against,  §  22. 

property  of,  when  suliject  to  execution,  §  126. 

whether  officer  of  can  be  garnished,  §  133. 
Claim  and  delivery,  taking  property  of  stranger  to  the  suit,  §  254. 
Claim  of  property  under  levy,  proceedings  to  obtain  indemnity,  §  275. 

liability  of  officer  who  yields  to,  §  275.  * 

release  on  making  of,  does  not  preclude  subsequent  levy,  §  275. 

by  whom  may  be  made,  §  277. 

proceedings  on,  efifect  of,  §  277. 

compelling  interpleader,  §  278. 
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ClassiScation  of  executions,  §  2. 

of  executions  in  real  actions,  §  3. 

of  executions  in  actions  to  recover  personalty,  §  4. 

of  executions  against  the  person,  §  5. 

of  executions  against  lands,  §  G. 

of  executions  against  chattels,  §  7. 

of  executions  as  treated  in  this  work,  §  8. 

of  cases  where  alias  writs  may  issue,  §  48. 

of  personal  property  subject  to  execution,  §  109. 

of  returns  on  executions,  §  355. 
Clerk  of  court,  disqualification  of,  to  issue  execution,  §  23. 

property  in  his  hands  is  not  subject  to  execution,  §  130. 
Cloud  on  title  defined,  §  438. 

sale  to  create  will  be  enjoined,  §  438. 
Co-defendant  may  bid  at  execution  sale,  §  292. 
Combination  among  bidders,  when  fraudulent,  §  297. 

vacating  sales  because  of,  §  297. 
Commissioner,  purchase  by,  at  his  own  sale,  §  292. 
Common  carrier,  garnishment  of,  §  160. 
Competition,  combinations  and  devices  to  prevent,  §  297. 

vacating  sales  for  prevention  of,  §  297. 

whether  sales  are  void  because  competition  was  prevented,  §  297. 
Condition  broken,  right  of  re-entry  for,  not  subject  to  execution,  §  172. 
Conditional  sale,  vendee  has  no  interest  subject  to  execution,  §  124. 

question  whether  contract  is  conditional  sale  or  a  mortgage,  §  124. 

effect  of,  against  creditors,  §  124. 

what  is  a,  §  124. 

change  of  possession,  not  required  after,  §  152  a. 

when  made  by  insolvent  is  fraudulent,  §  144. 
Conditions  precedent,  estate  which  is  to  vest  upon  happening  of,  is  not  sub- 
ject to  execution,  §  172  a. 
Condition  subsequent,  estate  liable  to  be  defeated  by,  is  subject  to  execu- 
tion, §  172  a. 

right  to  enter  for  breach  of,  is  not  subject  to  execution,  §  172  a. 
Confirmation.     See  Chancery  Sales. 

Confirmation  of  execution  sales,  difference  between  execution  and  judicial 
sales,  §  311. 

into  what  the  court  may  examine,  §  311. 

grounds  for  resisting,  §  311. 

effect  of,  §  311. 

appeal  from  order  of,  §  311. 

officer  should  retain  proceeds  of  sale  till  after  confirmation,  §  311. 
Conflict  of  laws,  law  of  situs  determines  whether  property  is  subject  to 

execution,  §  109  a. 
Consideration,  want  of,  is  evidence  of  fraud,  §  140. 

must  all  be  paid  to  protect  purchasers  without  notice,  §  344. 

pre-existing  debt  as  a,  §  344. 
Constitutional  law,  statutes  staying  execution,  §  34. 
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statutes  defeating  execution  liens,  §  195. 

statutes  of  exemption,  §  219. 

statutes  changing  the  law  of  sales  lander  execution,  §  294. 

statutes  changing  the  law  of  redemption,  §  315. 
Construction  and  interpretation  of  statutes  of  exemption,  §  208. 

of  officer's  returns,  §  362. 

of  answer  of  garnishee,  §  415. 
Contempt  of  court,  how  punished  in  supplemental  proceedings,  §  421. 
Contingent  debts,  gamiahmeut  of,  §§  164,  165. 
Contingent  estates,  when  subject  to  execution,  §  172  a. 
Contingent  remainders,  whether  subject  to  execution,  §  178. 
Conveyance,  conditions  in  restraint  of  alienation,  §  189  a. 

conditions  in  divesting  title  on  insolvency  of  grantee,  §  189  a. 

mistake  in,  may  be  corrected  notwithstanding  intervening  execution 
lien,  §  195. 

to  complete  judicial  sale,  §  324. 

to  assignee  of  purchaser,  §  328. 

See  Fkaudttlent  Transfees;  Deed  of  Sheriff. 
Copyhold  estates  are  not  subject  to  execution,  §  177. 
Copyright,  whether  subject  to  execution,  §  110. 
Corporation,  stockholders,  execution  against,  §  22. 

quasi  public,  property  of,  whether  subject  to  execution,  §  126  a. 

franchises  of,  what  not  subject  to  execution,  §§  126  a,  179. 

eflfect  of  sale  of  its  franchises  and  property,  §  180. 

shares  in,  how  levied  upon,  §  262  a. 

director  cannot  buy  its  efifects  at  execution  sale,  §  292. 

stockholders  may  buy  its  effects  at  execution  sale,  §  292. 

property  of,  may  be  sold  under  execution,  §  348. 

franchise  of,  cannot  be  sold  under  execution,  §§  348,  126  a,  179. 

stock  in,  when  may  be  sold,  §  348. 

stock  in,  efifect  of  sale  of,  §  348. 

how  to  be  garnished,  §  409. 

when  may  be  garnished,  §  410. 

creditor's  bill,  to  control  payment  of  subscription,  §  424. 
Cost  bills,  execution  for  without  judgment,  §  17. 
Co-tenants,  property  of,  subject  to  execution,  §  125. 

property  of,  how  levied  upon,  §§  125,  254. 

no  delivery  of  possession  required  when  he  sells  hia  moiety,  §  153. 

exemption  of  property  of,  from  execution,  §  221. 

right  to  claim  exempt  property,  §§  221,  243. 

levy  on  interest  of,  how  made,  §  254  a. 

may  buy  property  of  co-tenancy  at  execution  sale,  §  292. 

either  may  select  an  appraiser,  §  375. 

extending  the  lands  of,  §  380. 
County,  e^fecution  against,  §  22. 

property  of,  when  subject  to  execution,  §  126. 

officer  of,  when  cannot  be  garnished,  §  132. 
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Coiorts  of  United  States,  Bupplemental  proceedings  on  judgments  of,  §  397. 

arrest  of  defendant  on  execution  from,  §  455. 
Courts  which,  may  issue  execution,  chancery  courts,  §  10. 

American  courts,  §  11. 

destruction  of  court  destroys  power,  §  12. 

when  judgments  are  removed  on  appeal,  §  13, 

on  transcript  from  other  courts,  §  14. 

execution  issued  out  of  wrong  court  is  void,  §  15. 
Cows,  exemption  of,  includes  heifers,  §  230. 

exemption  of,  includes  butter  made  from  their  milk,  §  230, 
Creditors,  who  are,  §  137  a. 

one  holding  claim  for  damages,  §  137  a. 

holder  of  claim  for  libel,  §  137. 

holders  of  claim  for  breach  of  warranty,  §  137  a. 

contingent  claims,  holders  of,  §  137  a. 

holders  of  demand  not  yet  due  are,  §  137  a.  ' 

judgments  in  favor  of,  relate  back  to  date  of  contracts,  §  137  a. 

where  advances  are  paid  off,  prior  creditors  are  subrogated  to  the  equi- 
ties of  the  latter,  §  137  a. 

transfers  to  defraud,  §§  136,  146. 
See  FBAtTDULENT  Tbansfehs. 

assignments  for  benefit  of,  §  146. 

what  ones  may  redeem,  §  317. 
Creditors'  suit  in  equity,  provisions  which  will  protect  trust  estates  from, 
§  189  a. 

lien  of  other  execution  creditors  not  displaced  by,  §  207, 

supplemental  proceedings,  when  supplant,  §  394. 

rules  governing,  when  apply  to  supplemental  proceedings,  §  394. 

whether  supplemental  proceedings  supersede,  §  394. 

objects  of,  §  424. 

may  compel  discovery,  §  424. 

may  reach  equitable  assets,  §  424. 

may  remove  fraudulent  obstructions,  §  424. 

injunction  in,  §  424. 

receiver  in,  §  424. 

to  vacate  fraudulent  judicial  sale,  §  424. 

obstruction  to  execution,  though  not  fraudulent,  may  be  removed,  §  424. 

against  stockholders  in  insolvent  corporation,  §  424. 

cannot  compel  defendant  to  exercise  a  discretion  in  favor  of  his  creditor, 
§425. 

to  reach  patent  rights,  trade-marks,  royalties,  etc.,  §  425, 

to  reach  insurance  policy  on  debtor's  life,  §  425,  note. 

property  which  may  be  reached  by,  §  425. 

cannot  be  sustained  where  there  is  a  remedy  at  law,  §  426. 

what  judgments  will  support,  §  426. 

legal  remedy,  when  does  not  preclude,  §  426. 

in  what  oases  must  be  supported  by  return  of  nulla  bona,  §§  428,  429. 

by  assignee  of  judgment  creditor,  §  431. 
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to  remove  fraudulent  obstructions,  execution  need  not  have  been  re- 
turned. §  430. 

by  assignee  in  bankruptcy,  §  431. 

by  executor  or  administrator,  §  431. 

joinder  of  parties  plaintiff,  §  432. 

complainant  may  sue  for  hia  sole  benefit,  §  432. 

parties  defendant,  §  433. 

grantor  when  necessary  party  defendant,  §  433. 

lien  acquired  by  the  suit,  §  434. 
Criminal  prosecution,  levy  made  through  aid  of,  §  269  a. 
Crops,  what  are  subject  to  execution,  §  113. 

levy  on,  how  made,  §  263. 

raised  on  homestead,  whether  subject  to  execution,  §  247  a. 

how  levied  upon,  §  263. 

possession  to  be  delivered  to  plaintiff  in  ejectment,  §  473. 
Custody  of  law,  property  seized  by  sequestration,  §  125  a. 

property  in  is  not  subject  to  execution,  §  129. 

the  rule  that  property  in  is  not  subject  to  execution  extends  to  receivers 
and  assignees,  §  129. 

the  rule  that  property  in  is  not  subject  to  execution  extends  to  sheriffs, 
constables,  clerks,  and  justices,  §  130. 

the  rule  that  property  in  is  not  subject  to  execution  extends  to  adminis- 
trators, executors,  and  guardians,  §  131. 

the  rule  that  property  in  is  not  subject  to  executions  extends  to  federal, 
state,  and  county  ofScials,  §  132. 

the  rule  that  property  in  is  not  subject  to  execution  extends  to  munici- 
pal corporations,  §  133. 

money  in  hands  of  attorney,  §  134. 

levies  on  property  already  levied  upon,  §§  135,  267. 
Customs  officers,  goods  in  possession  of  are  in  custody  of  law,  §  132. 

D 

Damages,  measure  of  in  actions  respecting  exempt  chattels,  §  215  b. 

vindictive  for  taking  exempt  chattels,  §  215  b. 

claim  for  cannot  be  garnished,  §  167. 

may  be  recovered  for  not  levying,  §  252. 

measure  of  in  actions  for  false  return,  §  368. 

what  to  be  recovered  for  not  returning  execution,  §  368. 
See  Liability. 
Sate,  indorsed  on  writ  as  that  of  its  reception,  whether  conclusive,  §  98. 
Date  of  execution  at  common  law,  §  45. 
Deatli  of  parties,  issue  of  execution  after,  §§  35,  36. 
•  abatement  of  execution  on  account  of,  §  37. 

sequestration,  writ  of,  issued  after,  §  37  a. 

execution  after,  quashed,  §  77. 

when  renders  scire  facias  necessary,  §  85. 
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of  defendant,  does  not  destroy  execution  lien,  §  195. 

of  purchaser,  gives  his  heirs  or  admiQistrator  right  to  a  deed,  §  313. 
Debtor,  when  he  may  pay  to  officer  holding  a  writ  against  his  creditor,  §  423. 
Debts  subject  to  garnishineiit  must  be  legal  assets  or  demands,  §§  159  a, 
162. 

pensions,  moneys  due  for,  §  159  a. 

wages,  exempt  from  execution,  §  159  a. 

of  agent  or  servant,  for  moneys  belonging  to  his  principal,  §  160  a. 

treasurer,  for  moneys  belonging  to  corporation,  §  160  a. 

ticket-seller,  for  moneys  belonging  to  railroad,  §  160  a. 

check  in  the  hands  of  a  third  person,  §  161,  note. 

moneys  due  from  trustees,  §  162. 

optional  rights,  §  162  a. 

moneys  paid  as  usurious  interest,  §  162  a. 

personal  privileges,  §  162  a. 

stockholder,  for  assessments  or  calls  not  levied,  §  162  a. 

debt  which  garnishee  has  the  option  of  paying  by  a  note,  §  163. 

must  be  due  in  coin,  §  163. 

must  not  be  contingent,  §  164. 

moneys  to  become  due  on  uncompleted  contract,  §  164. 

rents,  §  164. 

moneys  which  are  subject  to  forfeiture,  §  164. 

claims  against  insurance  companies,  §  164  a. 

need  not  be  due,  §  1£5. 

but  must  be  certain  to.become  due,  §  165. 

where  contract  is  not  apportionable,  §  165. 

after  suit  brought,  §  166. 

after  verdict,  §  166. 

after  default,  §  166. 

after  an  award,  §  166. 

after  judgment,  §  166. 

claims  for  unliquidated  damages,  §  167. 

for  insurance,  §§  167,  164  a. 

where  accounting  is  necessary,  §  167. 

claim  of  partner  against  his  copartner,  §§  167,  169. 

damages  due  for  wrongful  attachment,  §  167. 

tort,  claims  founded  on,  §  167. 

due  on  negotiable  note,  §  168. 

due  from  two  or  more  persons,  §  169. 

due  to  two  or  more  persons,  §  169. 

effect  of  assignment  of,  §  170. 

wages  assigned,  §  170. 

assignment  of  debt,  acceptance  not  essential,  §  170. 

assignment  of  debt,  order  or  draft  when  effective  eis  a,  §  170. 

assignment  of  debt,  equitable  is  sufficient,  §  170. 
Declaration  of  homestead,  when  to  be  filed,  §  241. 
Decrees,  rules  of  national  courts  respecting  process  to  execute,  §  8  a. 
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for  payment  of  money,  writs  which  may  issue  to  enforce,  §  8  a. 

notice  to  defendant  requiring  obedience  to,  §  8  a. 

writ  of  attachment  to  compel  obedience  to,  §  8  a, 

remedies  and  writs  devised  to  enforce,  §  8  a. 

self -executing,  §  8  a. 

in  United  States  courts  may  be  enforced  by  the  writs  and  proceedings 
allowed  to  courts  of  chancery  in  England,  §  8  a. 

how  enforced,  §  10. 

foreclosing  mortgage,  whether  execution  may  issue  on  after  five  years, 
§27  a. 

performance  of  by  defendant,  time  for  must  be  fixed,  §  37  a. 

issuing  attachment,  §§  37  a,  37  b. 

issuing  execution  on,  §  37  a. 

notice  to  comply  with,  §  37  a. 

copy,  service  of  on  defendant,  §  37  a. 

writ  of  sequestration  to  enforce,  §  37  b. 

writ  of  assistance  on  and  proceedings  therefor,  §§  37  d,  37  e. 

cannot  be  revived  by  scire  facias,  §  82. 
Seed  of  sheriff,  made  to  person  other  than  purchaser  or  assignee,  is  void,  §  313. 

made  before  expiration  of  time  to  redeem,  is  void,  §  316. 

whether  essential  to  transfer  of  title,  §  324. 

what  necessary  to  authorize,  §  325. 

must  be  supported  by  valid  judgment,  etc.,  §  325. 

made  under  two  or  more  writs,  some  of  which  are  void,  §  325. 

how  compelled,  §  326. 

by  whom  to  be  made,  §  327. 

made  by  deputy  in  his  own  name  is  void,  §  327.  • 

how  long  the  power  of  a  deputy  to  execute  continues,  §  327. 

may  be  made  by  ex-sheriff,  §  327. 

appointment  of  person  to  make,  §  327. 

to  whom  may  be  made,  §  328. 

latest  time  at  which  may  be  made,  §  328. 

earliest  time  at  which  may  be  made,  §  328. 

executed  before  time  for  redemption  expires,  §  328. 

form  of,  §  329. 

what  recitals  necessary,  §  329. 

effect  of  defective  deed,  §  329. 

effect  of  variances,  errors,  and  omissions,  §  329. 

proof  in  support  of,  §  329. 

descriptive  part  of,  §  330. 

description  in,  by  reference  to  another  deed,  §  330. 

the  acknowledgment,  §  331. 

effect  of  defective  acknowledgment,  §  331. 

before  whom  to  be  acknowledged,  §  331. 

action  to  reform,  §  332. 

executing  second,  when  first  is  defective,  §  332. 

recording  is  essential  in  Horth  Carolina,  §  332. 


INDEX.  1689 

Deed  of  sheriff—  Continued. 

reforming  in  equity,  §  332. 

effect  of,  by  relation,  §  333. 

conclusiveness  of,  §  334. 

cannot  be  contradicted,  §  334. 
Defeasible  estate,  wlien  subject  to  execution,  §  172. 
Defendants,  execution  must  issue  against  all,  §  42. 

execution  must  issue  against  m  their  true  names,  §  42. 

joinder  in  scire  facias,  §  87. 

goods  on  person  of,  not  to  be  levied  on,  §  255. 

when  to  be  notified  of  levy,  §  257. 

when  may  resist  purchaser's  suit  for  possession,  §  351. 

cannot  dispute  their  own  title,  §  351. 

are  tenants  at  will  of  purchaser,  §  351. 

cannot  hold  adversely  to  purchaser,  §  351. 

may  show  that  his  title  was  not  subject  to  execution,  §  351. 

liability  to  purchaser  where  title  fails,  §  352, 

their  right  to  choose  an  appraiser,  §  375. 

order  to  appear  in  supplemental  proceedings,  §  401. 

examination  of,  in  supplemental  proceedings,  §  404. 

when  required  to  deliver  property  in  supplemental  proceedings,  §  405. 

when  may  be  arrested  in  supplemental  proceedings,  §  401  a. 

what  he  must  convey  to  a  receiver,  §  420. 

who  should  be  in  creditor's  suit,  §  434. 

whether  must  claim  exemption,  §  211. 

right  to  select  exempt  property,  §  212. 

when  entitled  to  homestead,  §  240. 

right  to  select  property  to  be  levied,  §  258. 

what  acts  make  valid  levy  as  against,  §  260. 

when  estopped  from  denying  levy,  §  260. 

when  may  be  left  in  possession  after  levy,  §  260. 

must  bear  loss  of  property  stolen  after  levy,  §  270. 

may  bid  at  execution  sale,  §  292. 

when  may  move  to  vacate  a  sale,  §  305. 

entitled  to  notice  of  motion  to  vacate  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  308. 

entitled  to  redeem,  §  317. 

nature  of  their  title  after  sale  and  before  deed,  §  323. 
Defenses,  by  officer  to  action  for  not  returning  execution,  §  363. 

available  to  garnishee,  §  416. 
Definition  of  execution,  §  1. 

of  habere  facias  seizinam,  §  3. 

of  habere  facias  possessionem,  §  3. 

of  de  returno  habendo,  §  4. 

of  capias  in  withemm.-^  §  4. 

of  distringas,  §  4. 

of  capias  pro  fine,  §  5. 

of  capicta  utlagaium,  §  5. 
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Sefloition  - 

of  capias  ad  satisfaciendum,  §  5. 

of  levari  facias,  §  6. 

of  levari  facias  de  bonis  ecclesiaeticis,  §  6. 

of  sequeslari  facias,  §  6. 

of  elegit,  §  6. 

of  extendi  facias,  §  6. 

ol  fieri  facias,  §  7. 

of  writ  of  assistance,  §  8  a. 

of  writ  of  habeas  corpus  cum  caums,  §  8  a. 

of  writ  of  attachment  in  chancery,  §  8  a. 

of  writ  of  execution  in  chancery,  §  8  a. 

of  suing  out  execution,  §  51,  note. 

of  venditoni  exponas,  §§  8,  57. 

of  literati,  §  8. 

of  aUas  writ,  §  48. 

of  pluries  writ,  §  48. 

of  void  and  voidable  writs,  §  73. 

of  dormant  judgment,  §  81. 

of  scire  facias,  §  81. 

of  fixtures,  §  114. 

of  immediate  delivery,  §  154. 

of  change  of  possession,  §  155. 

of  head  of  a  family,  §  222. 

of  family,  §  222. 

of  householder,  §  223. 

of  agriculturist,  §  224, 

of  teamster,  §  224. 

of  tools,  §  226. 

of  implements,  §  226  a. 

of  team,  §  227. 

of  span  of  horses,  §  227. 

of  yoke  of  oxen,  §  227. 

of  wagon,  §  228. 

of  cart,  §  228. 

of  horse,  §  229. 

of  heifer,  §  230. 

of  household  furniture,  §  231. 

of  necessary  household  furniture,  §  231. 

of  wearing  apparel,  §  232. 

of  necessary  wearing  apparel,  §  232. 

of  provisions  for  family  use,  §  233. 

of  wages  or  earnings,  §  234. 

of  homestead,  §§  245,  247. 

of  inadequate  levies,  §  253. 

of  levy  under  execution,  §  260. 

of  levy  under  attachment,  §  262. 

of  forthcoming  and  delivery  bonds,  §  264. 
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of  receiptor,  §  265. 

of  month,  §  316. 

of  purchaser  in  good  faith,  without  notice,  §  3i3. 

of  "  debts  "  in  law  of  garnishment,  §  162. 

of  unliquidated  damages,  §  167. 

of  resulting  trust,  §  189. 

of  supplemental  proceedings,  §  392. 
Delivery  essential  to  sale,  as  against  creditors,  §  157. 

See  Change  or  Possession. 
Delivery  bonds  described,  §  264. 

form,  §  264. 

by  whom  may  be  given,  §  264. 

not  invalid  for  formal  defects,  §  264. 

defenses  to,  §  264. 

to  whom  may  be  given,  §  264. 

quashing,  §  264. 
,  effect  on  prior  levy,  §  264. 

what  is  forfeiture  of,  §  264. 

judgment  on,  §  264. 

enforcing  by  action,  §  264. 
Demand,  when  must  precede  levy,  §  247. 

for  payment  of  bid  before  resale,  §  301. 
Demand  on  officer  not  required  where  he  is  sued  for  levying  on  goods  of 

stranger,  §  254. 
Dentists'  tools,  when  exempt  from  execution,  §  226. 
Deputy  sheriff,  act  of,  after  expiration  of  principal's  term,  §  62. 

may  make  sale,  §  291. 

must  not  bid  at  sales,  §  292. 

may  purchase  under  and  in  his  own  favor,  §  293. 

may  receive  redemption  money,  §  318. 

may  make  a  deed  for  his  principal,  §  327. 

when  his  power  to  execute  de*ds  ceases,  §  327. 

may  make  return  on  writs,  §  354. 

must  act  in  the  name  of  his  principal,  §  354. 
De  retiimo  habendo,  writ  of,  defined,  §§  4,  468. 

writ  of,  how  executed,  §  468. 
Description  of  heirs  in  scire /ados,  %  88. 

of  lands  in  sdre  Jadas,  %  88. 

of  dormant  execution,  §  206. 

of  in  adequate  and  excessive  levies,  §  253. 

of  lands  levied  upon,  §  281. 

of  lands  levied  upon,  when  void  for  uncertainty,  §  281. 

of  lands  levied  upon,  instances  of  sufficient  and  of  insufficient,  §  281. 

in  notices  of  sale,  §  285  b. 

of  land  in  sheriff's  deed,  §  330. 

of  land  in  return  of  an  extent.     See  Definition. 
Detinue,  execution  in,  how  enforced,  §  468. 
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Devisees,  interest  of  is  subject  to  execution,  §  183. 

limitations  in  devises,  attempting  to  withdraw  property  from  execution, 
§  189  a. 
Diligence  required  in  executing  writs,  §  107. 

required  to  keep  up  execution  lien,  §  206. 

required  in  making  levy,  §  252. 
Director  of  corporation  can  bid  in  its  property  for  himself,  §  292. 
Disputed  title,  indemnity  for  levy  in  case  of,  §  275. 
Discovery  of  assets  may  be  compelled  by  creditor's  suit,  §  424. 
Distribution  of  proceeds,  when  defendant  directs  to  which  writ  hia  pay- 
ment shall  be  applied,  §  446.  ' 

money  realized  from  sales  cannot  be  controlled  by  debtor,  §  446. 

officer  may  ask  the  court  to  direct,  §  446. 

general  rules  governing,  §  447. 
Distringas,  defined,  §§  4,  468,  8  a,  note. 

form  of,  §  47  a. 
Docketing  judgment,  issue  of  execution  before,  §  24. 
Doors  and  windows,  officer's  right  to  pass  through  to  make  levy,  §  256. 

officer's  right  to  execute  writ  of  possession,  §§  468,  473. 
Double  house,  whether  can  be  held  as  homestead,  §  244. 
Doubtful  title,  proceedings  by  officer  for  indemnity  before  levy,  §  254. 
Dower,  when  subject  to  execution,  §  172. 
Dormant  execution,  how  created,  §  206. 

lien  of,  §  206. 

presumption  from  delay,  §  2C6. 
Dormant  judgment,  motion  and  order  for  issue  of  execution  on,  §  27  a. 

motion  and  order  for  issue  of  execution  on  notice  to  be  given,  §  27  a. 

execution  on,  without  order  of  court,  whether  void,  §  27  a. 

defined,  §  81 

how  created,  §  81. 

revivor  of.     See  ScrRE  Facias. 

motions  for  execution  on,  §§  95-97. 
Dwelling-house,  officer  has  no  right  to  break  to  levy,  §  256. 

officer  has  no  right  to  lift  the  latch,  §  256. 

officer  once  within  may  force  inner  doors,  §  256. 

officer  liable  for  breaking  outer  door,  §  256. 

effect  of  a  levy  made  by  breaking  into,  §  256. 

officer  may  enter  to  levy  on  goods  of  a  stranger,  §  256. 

officer  once  within  may  break  out,  or  forcibly  return,  §  256. 

protection  of  does  not  embrace  a  barn  or  store,  §  256. 

officer  may  forcibly  enter  to  execute  writ  of  possession,  §§  468,  473, 
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Earnings  of  defendant,  assignment  of  future,  when  vaUd,  §  170. 

when  exempt  from  execution,  §  234. 
Ejectment,  scire  facias  in,  §  82. 

by  purchaser  at  execution  sale,  what  he  must  prove,  §  350. 
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by  purchaser  at  execution  sale,  what  defenses  may  be  made,  §  351. 
See  Writ  of  Possession. 
Elegit  defined,  §  6. 

what  lands  may  be  extended  under,  §  172. 

how  far  employed  in  the  United  States,  §  370. 

duty  of  sheriff  under,  §  370. 

duty  of  the  jury  under,  §  370. 

personal  property  must  first  be  taken,  §  370. 

how  property  was  set  off  under,  §  370. 

how  extent  may  be  made  under  two  or  more  writs,  §  370. 

effect  of  delivery  of  lands  under,  §  371. 

possession  cannot  be  delivered  under,  §  371. 
Emblements  are  subject  to  execution,  §  113. 

purchaser's  rights  to,  §  849  b. 
Equitable  interests,  when  subject  to  execution,  §§  116,  187,  188. 

when  subject  to  garnishment,  §§  159,  162. 

lien  of  execution  on,  §  199 

when  subject  to  supplemental  proceedings,  §  420. 

when  subject  to  creditor's  bill,  §  425. 

purchase  of,  is  always  subject  to  all  prior  equities,  §  344. 

purchaser  of,  is  deemed  a  purchaser  with  notice  of  all  pre-existing  equi 
ties,  §  344. 
Equity  proceedings  to  subject  wife's  property  to  husband's  debts,  §  127. 

proceedings  in  aid  of  execution.     See  Creditors'  Suits. 

proceedings  to  restrain  execution.     See  Injunction. 

property  subject  to  execution  in,  §  125  a. 
See  Sequestration. 
Equity  of  redemption,  when  subject  to  execution,  §§  117,  373. 

how  extended  under  execution,  §  382. 

cannot  be  divided,  §  382. 

when  may  be  sold,  §  382. 
Erasures  are  presumed  to  have  been  made  before  issue  of  writ,  §  47. 
Escape,  if  permissive,  sheriff  cannot  retake,  §§  457,  461. 

alias  writs  after,  §  457. 

what  is,  §  461. 

when  defendant  may  be  retaken,  §  461. 

liability  of  officer  for,  §  461. 
Estates  and  interests  subject  to  execution,  the  real  and  not  the  appar- 

■   ent  interest,  §  115. 

equities,  §  116. 

resulting  trust,  §  116. 

mortgagors,  §§  117,  190,  373. 

mortgagee,  §  118. 

term  of  years,  §§  119,  373. 

goods  pledged,  §  120. 

goods  bailed,  §  121. 

remainders  and  reversions,  §§  122,  178,  373. 

inchoate  interests,  §  123. 
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interests  of  croppers,  §  122. 

property  sold  conditionally,  §  124. 

co-tenants  and  partners,  §  125. 

property  in  cusiodia  legie  is  not,  §§  129,  135. 

naked  legal  title,  §  173. 

title  without  possession,  §§  174,  373. 

possession  without  title,  §  175. 

pre-emption  rights,  §  176. 

copyholds  and  other  estates  at  will,  §  177. 

franchises,  §§  179,  180. 

interest  of  vendor  before  conveyauice,  §  181. 

interest  of  defendant  in  execution  after  a  sale  or  extent,  §  182. 

interest  of  heirs  and  devisees,  §  183. 

interest  of  mortgagees,  §  184. 

interest  of  dowress  before  assignment,  §§  185,  373. 

interest  of  husband  in  lands  of  his  wife,  §  186. 

interests  of  cestui  que  trust,  §  187. 

interests  of  cestui  que  trust,  American  statutes,  §  188. 

interests  of  beneficiary  of  resulting  trust,  §  189. 

limitations  which  will  prevent  seizure  by  creditors,  §  189  a. 

terminating  on  levy  of  execution,  §  189  a. 

interests  of  mortgagors,  §§  190,  191,  373. 

interests  of  grantors  of  deed,  intended  as  a  mortgage,  §  192. 

interest  of  purchaser  at  execution  sale,  before  deed,  §  193. 

what  may  be  held  under  homestead  laws,  §  242. 

what  may  be  extended  in  New  England,  §  373. 

what  may  be  reached  under  a  creditor's  bill,  §  425. 
Estoppel  arising  from  foirthooming  or  delivery  bond,  §  264. 

arising  from  accepting  position  of  a  receiptor,  §  265. 

by  receiving  proceeds  of  execution  sale,  §  351. 

to  dispute  sale  until  purchase-money  is  refunded,  §  352  a. 
Evidence,  parol,  to  show  mistake  in  issue  of  execution,  §  43. 

of  right  to  redeem  must  be  presented,  §  319.  ' 

conclusiveness  of  sheriff's  deed  a-s,  §  334. 

when  return  on  execution  is  admissible,  §  363. 

return  on  execution  is  conclusive  on  the  parties,  §  364. 

return,  its  effect  against  strangers,  §  365. 

return,  as  evidence  for  or  against  the  officer  who  made  it,  §  366. 

to  explain  description  of  lands,  §  281. 

answer  of  garnishee  as,  §  415. 
Examination  of  defendant  in  supplemental  proceedings,  §  404. 

of  witnesses  in  supplemental  proceedings,  §  404. 

of  strangers  to  the  suit  in  supplemental  proceedings,  §§  408,  415. 
Excessive  levies  defined,  §  253. 

liability  for,  §  253. 

validity  of,  §  253. 

when  vacated  in  equity,  §  253. 

release  of,  by  officer,  §  253. 
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Execution  defined,  §  1. 
classified,  §  2. 

issue  on  judgments  and  statutory  recognizances,  §  1. 
chancery  writ  of,  §  8  a. 
none  on  decrees  in  chancery,  §  10. 
none  on  decrees  in  probate,  §  10. 
from  federal  courts,  §§  10,  11. 
on  transcripts  of  other  courts,  §  14. 
issued  by  wrong  court  is  void,  §  15. 
on  what  judgments  and  orders  may  issue,  §§  16-20. 
who  may  sue  out,  §  21. 
against  whom  may  issue,  §  22. 
by  whom  issued,  §  23. 
time  for  issuing,  §§  24-30. 
suspension  of  right  to,  §§  31-37. 
on  judgment  of  foreclosure,  §  47  a. 
delivery  with  instructions  not  to  serve,  §  206. 
junior  writ  of,  what  will  give  it  precedence  over  senior,  §  251. 
See  Issue  of  Original  .Executions,  Form  of  Executions,  Alias 
Executions,    Amending    Executions,    Quashing    Executions, 
Habere  Facias  Seisinam,  Habere  Facias  Possessionem,  De  Eb- 
tueno  Habbndo,  Distringas,  Capias  pro  Fine,  Capias  Utlaga- 
TUM,  Capias  ad  Satisfaciendum,  Levari  Facias,  Sequestari  Fa- 
cias, Elegit  Extendi  Facias,  Fieri  Facias,  Venditioni  Exponas, 
LiBEEATi,  Writ  of  Possession. 
Execution  sale.     See  Sale  under  Execution. 
Executor.     See  Administrators  and  Executors. 
when  subject  to  garnishment,  §  131. 
execution  against,  on  what  to  be  levied,  §  131. 
Executory  devise,  whether  subject  to  execution,  §§  178,  183. 
Exemption  from  arrest  is  usually  confined  to  persons  in  public  employment, 
§  459. 
of  soldiers,  marines,  policemen,  public  officers,  §  459. 
of  suitors,  witnesses,  attorneys,  §  459. 
waiver  of  right  to,  §  459. 
action  for  arrest  in  violation  of,  §  459. 
•  of  infants  and  spendthrifts,  §  459. 

Exempt  property  cannot  be  garnished,  §  159  a. 
wages  cannot  be  garnished,  §  159  a. 

sale  of,  need  not  be  followed  by  change  of  possession,  §  153. 
sale  of,  cannot  defraud  creditors,  §  153. 
what  may  be  held  against  proceedings  in  bankruptcy,  §  210. 
not  subject  to  supplemental  proceediugs,  §  420. 
not  subject  to  creditor's  suit,  §  425. 
enjoining  sale  of,  §  439. 
Exemption  of  property  &om  execution  chiefly  the  result  of  statutes, 
§  208. 
statutes  of  exemption,  how  construed,  §  208. 
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statutes  of  exemptioQ  are  in  derogation  of  the  common  law,  §  208. 

statutes  of  exemption  have  no  extraterritorial  force,  §  209. 

statute  of,  relates  to  the  remedy,  §  209. 

lex  fori  controls,  §  209. 

injunction  to  protect  rights  of,  in  another  state,  §  209. 

of  laws,  when  contract  arising  in  one  state  is  sued  upon  in  another, 
§209. 

non-residents,  whether  entitled  to,  §  209. 

absconding  debtors,  whether  entitled  to,  §  209. 

statutes  of  exemption  in  federal  courts,  §  210. 

must  be  claimed  by  defendant,  §  211. 
in  a  personal  privilege,  §  211. 

duties  and  liabilities  of  officers  in  regard  to,  §  211. 

onus  of  proof  in  regard  to,  §  211. 

claim  for,  states  in  which  need  not  be  made,  §  211. 

absconding  debtor,  family  of,  whether  may  claim,  §  212. 

waiver  of,  by  failure  to  claim,  §  211. 

time  within  which  may  be  claimed,  §  212. 

claim  for,  family,  members  of,  whether  may  claim,  when  defendant  does 
not,  §  212. 

claim  for,  who  may  interpose,  §  212. 

claim  for,  implied  authority  to  interpose,  §  212. 

judgment  in  attachment,  when  precludes  claim  of,  §  212. 

the  defendant's  right  of  selection,  §  211. 

by  whom,  when,  and  how  to  be  claimed,  §  212. 

ignorance  of  levy  no  excuse  for  non-claim,  §  212. 

selection,  officer  has  no  authority  to  make,  §  212  a. 

selection,  right  of,  how  may  be  claimed,  §  212  a. 

selection,  right  of,  must  be  so  exercised  as  not  to  work  a  fraud,  §  212  a. 

selection,  keeping  property  out  of  officer's  way,  when  a  waiver  of,  §  212  a. 

selection,  tender  of  other  property  subject  to  execution,  whether  essen- 
tial to,  §  212  a. 

selection,  time  within  which  may  be  be  exercised,  §  212  a. 

claiming  the  benefit  of  appraisement,  §  213. 

waiver  and  forfeiture  of  the  right  of  exemption,  §  214. 

claimant  must  be  able  to  identify  property,  §  214.  . 

waiver  of,  what  construed  to  be,  §  214. 

forfeiture  of  right  of,  by  confusion  of  goods,  §  214  a. 

forfeiture  of  right  of,  effort  to  mortgage  or  sell  is  not  a,  §  214  a. 

perjury  does  not  forfeit  right  to,  §  214  a. 

fraud,  when  does  not  forfeit,  §  214  a. 

consequences  of  officer's  disregarding  claim  for,  §  215. 

officer  seizing  exempt  property  is  trespasser,  §  215. 

resisting  officer  who  denies,  §  215. 

case,  action  of,  for  exempt  property,  §  215  a. 

judgment  creditor,  when  liable  for  seizure  of  exempt  chattels,  §  215  a. 

burden  of  proof  respecting,  §  215  a. 
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Exemption  of  property  from  execution  —  Continued. 
replevin  for  exempt  chattels,  §  215  a. 
trover  for  exempt  chattels,  §  215  a. 

damages,  measure  of,  for  actions  of  replevin  for  exempt  chattels,  §  215  b. 
damages,  measure  of,  in  actions  of  trespass  or  trover  for  exempt  chat- 
tels, §  215  b. 
offset,  when  not  allowed  in  action  for  exempt  chattels,  §  215  b. 
vindictive  damages  for  denying,  §  215  b. 
prospective  waiver  of  rights  of,  §  216. 
waiver  of  rights  of,  by  agreement,  §  216. 

against  what  liabilities  exemption  rights  may  be  asserted,  §  217. 
claims  against  which  not  allowed,  §  217. 
state  judgments  in  favor  of,  are  subject  to  claim  of,  §  217. 
allowance  of,   against  judgments  in  favor  of  state  or  United  States, 

§  217. 
wages  not  allowed  against  claim  for,  in  Kansas,  §  217. 
vendor's  lien  prevails  over,  §  217. 
conveyance  of  exempt  property,  restraints  upon,  §  218. 
waiver  of,  by  mortgage  or  pledge,  §  218. 
exempt  property  may  be  sold  or  pledged  by  its  owner,  §  218. 
exempt  property  not  bound  by  execution  lien,  §§  197,  218. 
constitutionality  of  exemption  laws,  §  219. 
statute  of,  whether  may  operate  retrospectively,  §  219. 
all  residents  are  entitled  to,  §  220. 
of  partnership  property,  §  221. 
of  co-tenant's  interest  in  chattels,  §  221. 
for  heads  of  families,  §  222, 
for  householders,  §223. 
for  teamsters  and  agriculturists,  §  224. 
for  persons  exercising  two  or  more  trades,,  §  225. 
tools,  who  may  claim,  §  226. 
tools,  what  exempt  as,  §  226. 
abandonment  of  trade  or  business,  §  226. 
mechanic,  who  is,  §  226. 
thrashing-machine,  §  226  a. 

implements  and  utensils,  what  exempt  as,  §  226  a. 
of  team,  span  of  horses,  yoke  of  oxen,  etc.,  §  227. 
of  wagons  and  carts,  §  228. 
of  wagon,  what  included  in,  §  228. 
of  horses,  colts,  and  mules,  §  229. 
of  cow  includes  heifer,  §  230. 
of  household  furniture,  §  231. 
of  necessary  household  furniture,  §  231. 
of  household  furniture  does  not  include  ornaments,  §  231. 
of  wearing  apparel,  §  232. 
of  provisions  for  family,  or  for  stock,  §  233. 
wages,  statutes  exempting,  §  234. 
earnings,  what  exempt  as,  §  234. 
VoLU.— i07 
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of  pensiona  from  execution,  §  234  a. 

of  proceeds  of  exempt  property,  §  235. 

■of  property  essential  to  the  use  of  exempt  property,  §  236. 

cof  food,  provisions,  etc. ,  §  236  a. 

of  stock  in  trade,  §  236  b. 

not  confined  to  specific  articles,  §  236  c. 

of  husband's  estate  in  wife's  lands,  §  237. 

of  <jliurch  communion  service,  §  237. 

of  family  library  includes  professional  books,  §  237. 

of  cloth  includes  carpet,  §  237. 

miscellaneous  exemptions,  §  237. 

continuance  of  exemption  after  death  of  head  of  the  family,  §  238. 

liability  of  oflScer  for  levying,  §  272. 
Ex-sh.eri£f  may  amend  a  return,  §  359. 
Extendi  facias  defined,  §  6. 

Extents  of  real  estate  under  execution,  every  statutory  requirement 
must  be  complied  with,  §  372. 

no  presumptions  in  favor  of,  §  372. 

must  be  in  the  name  of  plaintiff,  §  372. 

what  lands  may  be  extended,  §  373. 

what  estates  and  interests  may  be  extended,  §  373. 

number  and  qualification  of  the  appraisers,  §  374. 

disqualification  of  appraisers,  what  operates  as,  §  374. 

appraisers,  what  shows  sufficient  cause  for  appointment  of  by  officer, 
§375. 

appraisers  to  act  for  creditor,  officer  cannot  appoint,  §  375. 

how  and  by  whom  the  appraisers  should  be  chosen,  §  375. 

notice  to  choose  appraisers,  what  return  must  show  concerning,  §  375. 

oath  of  appraiser,  §  376. 

proceedings  of  the  appraisers,  §  377. 

form  and  contents  of  the  certificate  of  appraisement,  §  378. 

when  must  be  made  by  metes  and  bounds,  §  379. 

when  may  be  by  moieties,  §  379. 

lands  of  a  co-tenant,  §  380. 

must  not  be  for  too  great  an  amount,  §  381. 

for  illegal  or  excessive  fees,  is  not  void,  §  381. 

proceedings  where  an  extent  is  for  too  great  a  sum,  §  381. 

equities  of  redemption,  §  382. 

extent  where  fraudulent  mortgages  exist,  §  382. 

extent  without  allowing  for  existing  mortgage  is  valid,  §  382. 

extent  allowing  for  non-existing  mortgage  is  void,  §  382. 

delivery  of  seisin  under,  §  383. 

delivery  of  seisin  under,  the  creditor  may  decline  to  receive,  §  383. 

delivery  of  seisin  under,  effect  of  refusal  to  receive,  §  383. 

delivery  of  seisin  under,  who  may  accept,  §  383. 

on  lands  subject  to  mortgage,  §  382. 

what  the  return  must  show,  §§  384,  387. 
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Extents  of  real  estate  under  execution  —  Continued. 
how  the  return  will  be  construed,  §  384. 
what  description  is  sufficient,  §  385. 
describing  the  estate  extended,  §  385, 
recording  the  writ  and  return,  §  386. 
consequences  of  failure  to  record,  §  386. 
when  the  record  of  the  return  must  be  made,  §  386. 
when  the  return  must  be  made,  §  386. 
the  return  is  conclusive  till  vacated,  §  387. 
the  return  cannot  be  supplied  or  added  to  by  parol,  §  387.  ■ 
when  the  return  may  be  amended,  §  388. 
redemption  from,  §  389. 
date  of  relation,  §  390. 
effect  of,  §  391. 
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Failure  of  title,  granting  alias  writ  on  account  of,  §  64. 

remedy  for,  §  352. 
False  imprisonment,  action  for  when  execution  against  person  is  vacated, 

§  406  a. 
False  return,  officer  is  liable  for,  §  369. 

defenses  to  action  for,  §  369. 

measure  of  damages  in  actions  for,  §  369. 
Family,  what  is  a,  §  222. 

Family  library  held  to  include  boohs  of  a  physician,  §  237. 
Federal  courts,  execution  from,  §§  10,  11,  204. 

execution  from,  lien  of,  §  204. 

conflict  with  state  courts,  §  204 

what  exemption  laws  are  in  force  in,  §  210. 

supplemental  proceedings  on  judgments  of,  §  397. 

creditor's  bill  on  judgment  of,  §  427. 

executions  against  the  person,  §  451. 
Fees,  charging  illegal,  does  not  vitiate  an  extent,  §  381. 
Femes  covert.     See  Mabhied  Women. 
Fieri  facias  defined,  §  7. 

form  of,  §  47,  note. 

may  be  united  with  a  venditioni  exponas,  %  59. 
Fieri  feci,  return  of,  defined,  §  355. 

form  of,  §  357. 
Fixtures,  when  subject  to  execution  as  personalty,  §  114. 

effect  of  agreement  of  parties,  §  114. 

manufacturing,  trade,  ornamental,  agricultural,  etc.,  §  114. 

right  of  removal,  and  when  it  may  be  exercised,  §  114. 

attached  to  land  after  the  sale  go  with  it,  §  335. 

right  of  removal,  after  judgment,  in  ejectment,  §  473* 
Food  for  stock,  when  exempt,  §  233. 
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Foreclosure,  execution  for  residue,  §  10. 
Foreclosure  sale,  levy  not  required  to  support,  §  280. 
forfeiture  of  exemption  rights,  general  rules,  §§  211-214  a. 

none  from  mortgage  or  intended  sale,  §  214. 

by  concealing  property  subject  to  execution,  §  214. 

in  homestead  property,  §  248. 
Forged  execution  is  void,  §  23. 
Form  of  adre  facias,  §  88. 

of  alias  executions,  §  o5. 

of  writ  of  possession,  §  471. 

amendments  in  matters  of,  §§  64-72. 

of  claiming  exemption,  §  212. 

of  claiming  benefit  of  appraisement,  §  213. 

of  forthcoming  or  delivery  bonds,  §  264. 

of  sheriff's  deed,  §  329. 

of  sheriff's  return,  §§355,  356. 
Form  of  executions,  essential  parts  of  the  writ,  §  33. 

forma  given  by  statute,  §  38. 

blanks,  failure  to  fiU  out,  §  38. 

omission  of  the  style  of  the  writ,  §§  39,  78. 

to  whom  directed,  §  40. 

the  words  commanding  the  levy,  §  41. 

omission  of  clause  designating  order  in  which  different  classes  of  prop- 
erty shall  be  sold,  §  41. 

in  favor  of  administrator,  §  42. 

omission  of  plaintiff's  name  from  body  of  writ,  §  42. 

describing  the  judgment,  §  42. 

must  be  in  favor *of  all  plaintiffs,  §§  6,  42. 

variance  from  judgment,  §§  43,  78. 

designating  the  return  day,  §  44. 

return  day,  error  in  naming,  §  44. 

omission  of  attestation  clause,  §  45. 

signature  of  clerk,  omission  of,  §  45. 

signature  of  another  person  in  place  of  clerk,  §  45. 

clause  of  attestation,  §  45. 

seal,  §  46. 

erasures,  presumption  regarding,  §  47. 

oi  fieri  fadas,  §  47,  note. 

on  decrees,  §  47  a. 

of  alias,  §  55. 

amending,  §§  64-72. 

error  in  directing  writ  to  sheriff  of  one  county  when  another  was  in- 
tended, §  65. 

quashing  for  errors  in,  §  78, 

on  sdre  facias,  §  94. 
Forthcoming  bond  described,  §  264. 

destroys  lien  of  execution,  §  207. 

^orm  and  contents  of,  §  264. 
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by  whom  and  to  whom  may  be  given,  §  264. 

variance  between  and  judgment  or  execution,  §  264. 

sureties  ou,  defenses  of,  §  264. 

admits  validity  of  the  levy,  §  260. 

defects  in,  do  not  invalidate,  §  264. 

form  of,  §  264. 

quashing,  §  264. 

defenses  to  proceedings  on,  §  264. 

effect  on  prior  levy,  §  264. 

forfeiture  of,  §  264. 

judgment  on,  §  264. 

enforcing  by  action,  §  264. 
Franchises  are  not  subject  to  execution,  §  126.  a. 

property  not  subject  to  execution  because  incidental  to,  §  126  a. 

sale  of,  under  foreclosure,  §  179. 

not  subject  to  execution  at  common  law,  §  179. 

grounds  of  their  exemption,  §179. 

whether  property  essential  to,  can  be  levied  upon,  §  179. 

abandonment  of,  §  179. 

effect  of  the  sale  of,  §  180. 

whether  subject  to  a  creditor's  bill,  §  425. 
Fraud  used  to  effect  a  levy,  avoids  it,  §  269  a. 
Fraudulent  conveyances.     See  Fbaudulent  Truisfees. 
Fraudulent  executions,  effect  of,  §  206. 

evidence  and  presumptions  of,  §  206. 

presumptioii  of  from  leaving  property  with  defendant,  §  261. 
Fraudulent  practices,  effect  on  purchaser's  title,  §|  342,  343. 
Fraudulent  transfers,  valid  judgment  or  writ  must  be  shown  to  attack, 
§101. 

are  void  as  against  creditors,  §§  136,  139. 

property  may  be  levied  notwithstanding,  §  136. 

property  conveyed  to  third  person  for  defendant's  use,  §  136. 

what  creditors  may  attack  and  disregard,  §  137. 

subsequent  creditors,  when  may  avoid,  §  137. 

voluntary  conveyances,  what  deemed  to  be,  §  137. 

to  prevent  collection  of  damages  for  libel,  §  137  a. 

to  prevent  collection  of  damages  for  seduction,  §  137  a. 

to  prevent  collection  of  alimony,  §  137  a. 

to  prevent  collection  of  damages  for  tort,  §  137  a. 

what  property  may  be  seized  notwithstanding,  §  138. 

source  of  law  concerning,  §  139. 

persons  whose  rights  cannot  be  prejudiced,  §  140. 

absence  or  inadequacy  of  consideration  as  evidence  of  fraud,  §  140. 

vendee  of  fraudulent  vendee,  when  affected  by  the  fraud,  §  141. 

from  what  notice  of  may  be  inferred,  §  141. 

voluntary  transfers,  §  142. 

transfers  to  use  of  grantor,  §  143. 
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conditional  transfers,  §  144. 

transfer  on  consideration  of  grantor's  support,  §  144. 

mortgages,  §  145. 

assignments  for  benefit  of  creditors,  §  146. 

want  of  change  in  possession  as  evidence  of  fraud  in  transfer,  §§  147-158. 

execution  sales  made  to  delay  or  defraud  creditors,  §  151. 

garnishment  of  subject  of,  §  159  b. 

garnishment  of  proceeds  of  void  assignment  for  benefit  of  creditors, 
§  159  b. 

may  be  vacated  by  a  creditor's  suit,  §  424. 

when  may  be  removed  before  issue  of  execution,  §  430. 

when  may  be  removed  before  return  of  execution,  §  430. 

creditor  seeking  to  remove  should  hold  a  lien,  §  430. 
Fruit  and  fruit-trees,  when  subject  to  execution,  §  113. 
Furniture,  what  exempt,  §  231. 

trunk  is  not  household  furniture,  §  231. 

piano  is  not  household  furniture,  §  231. 

what  amount  can  be  held  as  exempt,  §  231, 


G 

Gtimishee,  possession  necessary  to  charge  person  as,  §  160. 

must  have  the  privity  of  contract  and  interest  with  defendant,  §  160. 

bailee  of  choses  in  action  not  liable  as,  §  161. 

must  plead  assignment  of  debt,  if  known  to  him,  §  170. 

how  to  present  garnishment  as  a  defense,  §  171. 

judgment  against,  when  does  not  preclude  claim  exemption,  §  234. 

duties  and  liabilities  of,  §  412. 

liability  for  interest,  §  413. 

answer  of,  §  415, 

defenses  available  to,  §  416. 

offsets  which  he  may  plead,  §  417. 

protected  in  payment  of  judgment  against  him,  §  418. 
Gamislinient  does  not  reach  assigned  debt,  §  115, 

of  pledged  property,  §  120. 

necessary  to  reach  interest  in  a  partnership  in  Geoi^a,  §  125. 

caimot  reach  money  in  custody  of  law,  §§  130-133. 

against  state  or  United  States,  §  132. 

is  a  proceeding  at  law,  §  159. 

usually  reaches  none  but  assets  at  law,  §§  159,  162, 

object  of,  §  159. 

not  proper  where  seizure  is  possible,  §  159. 

of  chattels  capable  of  manual  delivery,  §  159, 

of  exempt  property,  §  159  a. 

of  property  not  subject  to  execution,  §  159  a, 

reaches  legal  assets  only,  §  159  a. 

of  moneys  due  for  pension,  §  159  a. 
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of  wages  exempt  from  execution,  §  159  a. 

duty  of  garnishee  to  urge  exemption  rights,  §  159  a. 

of  property  situate  beyond  the  state,  §  159  a. 

of  property  in  custody  of  the  law,  §  159  a. 

of  pledged  or  mortgaged  property,  §  159  a 

of  property  fraudulently  transferred  §  169  b. 

of  common  carrier,  §  160. 

of  principal  for  property  in  possession  of  his  servant  at  distant  place, 
§160. 

there  must  be  privity  of  contract  and  interest  between  defendant  and 
garnishee,  §  160. 

agent  or  servant,  whether  subject  to,  for  debt  due  from  principal,  §  160  a. 

treasurer,  whether  subject  to,  for  debt  due  from  corporation,  §  160  a. 

ticket-seller  whether  subject  to,*for  debt  due  from  corporation,  §  160  a. 

of  choses  in  action  in  bailment,  §  161. 

of  check  in  the  hands  of  third  person,  §  161,  note. 

of  moneys  due  from  trustees,  §  162. 

reaches  no  debts  not  payable  in  coin,  §  163. 

reaches  no  contingent  debts,  §  164. 

where  debtor  has  right  to  elect  mode  of  payment,  §  164. 

of  rents,  §  ]  64. 

of  moneys  which.are  subject  to  a  forfeiture,  §  164. 

of  claims  against  insurance  companies,  §  164  a. 

of  claims  for  insurance  before  insurer  has  elected  whether  to  rebuild, 
§  164  a. 

of  claims  for  insurance  before  assured  has  performed  all  conditions  prece- 
dent, §  164  a. 

where  it  cannot  be  known  what  sum,  if  any,  will  become  due,  §  164. 

remoteness  of  time  for  payment  no  objection  to,  §  165. 

where  contract  is  not  apportionable,  §  165. 

of  debts  not  due,  §§  165,  414. 

of  debts  in  suit,  §  166. 

of  debts  in  judgment,  §  166. 

of  claims  for  tort,  §  167. 

of  claims  for  damages,  §  167. 

of  damages  due  for  wrongful  attachment,  §  167. 

where  an  accounting  is  necessary,  §  167. 

of  claim  of  one  partner  against  the  other,  §  167. 

of  negotiable  instruments,  §  168. 

of  negotiable  instruments  by  statutes  of  Ohio,  §  168. 

of  negotiable  instruments  by  statutes  of  Connecticut,  North  Carolina, 
Alabama,  and  New  York,  §  168. 

of  negotiable  instruments,  transfers  which  avoid,  §  168. 

of  savings  bank  having  transferable  pass-book,  §  168. 

of  debt  due  from  two  or  more,  §  169. 

of  debt  due  to  two  or  more,  §  169. 

assignment  of  debt  prior  to,  §  170. 
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assignment,  equitable,  takes  precedence  over,  §  170. 

assignment,  acceptance  of,  whether  essential,  §  170. 

assignment,  burden  of  proof  to  show  precedence  of,  §  170. 

order  or  draft,  whether  accepted  or  not,  takes  precedence  over,  §  170. 

assignee  of  non-negotiable  demand,  how  may  protect  it  from,  §  170. 

draft  or  order  for  part  of  fund,  T^hether  takes  precedence  over,  §  170. 

of  wages,  assignment,  when  takes  precedence  over,  §  170. 

how  asserted  as  a  defense,  §  171. 

plea  of,  in  bar,  §  171. 

plea  of,  in  abatement,  §  171. 

judgment  in,  effect  of  against  garnishee,  §  171. 

judgment  in,  whether  a  satisfaction  of  the  debt,  §  171. 

on  whom  should  be  served,  §  409. 

how  made  on  corporations,  §  409.' 

of  non-residents,  §  410. 

lien  and  liability  created  by,  §  412. 

when  suspends  running  of  interest,  §  413. 

holds  only  demands  existing  at  the  service  of  the  notice,  §  414. 

answer  in,  effect  of,  §  415. 

answer  in,  amendment  of,  §  415. 

defenses  to,  §  416.  ^ 

offsets,  §  417. 
Gifts,  when  and  by  whom  may  be  avoided  as  fraudulent,  §  142. 
Grapes  not  subject  to  execution  as  personalty,  §  113. 
Growing  crops,  when  subject  to  execution,  §  113. 

when  real  and  when  personal  estate,  §  113. 

on  lands  held  by  tenants  by  the  entireties,  §  113. 

raised  on  the  sharea^  when  and  how  subject  to  execution,  §  113. 

tenure  by  which  held,  §  113. 

how  levied  upon,  §  263. 

purchaser's  right  to,  §  349  b. 

sale  of,  severs  them  from  the  realty,  §  349  b. 

sheriff  cannot  reserve  from  sale  of  land,  §  349  b. 

action  by  purchaser  to  enforce  right  to,  S  349  b. 

plaintiff  in  ejectment  entitled  to,  §  474. 
Guardians,  whether  subject  to  garnishment,  §  131. 

H 

Habeas  corpus  cum  causus,  writ  of,  §  8  a. 
Habei-e  facias  possessionem  defined,  §  3. 
form  of,  §  471. 
See  Wkit  oi'  Possession. 
Habere  facias  seizinam  defined,  §  3. 

See  Writ  of  Possessiok. 
Head  of  family,  who  entitled  to  exemption  rights  as,  §  222. 
who  entitled  to  homestead,  §  240. 


INDEX.  1705 

Heirs,  scire  facias  against,  §  87. 

naming  of,  in  Scire  facias,  §  88. 

when  their  interest  is  subject  to  execution,  §  183. 

when  their  interest  is  subject  to  a  creditor's  bill,  §  425, 
Homestead  defined,  §§  245,  247. 

sale  under  execution  conveys  no  title,  §  215. 

not  bound  by  judgment  nor  execution  lien,  §  218, 

constitutionality  of  laws  exempting,  §  219 

proceeds  of  voluntary  sale  or  exchange  are  not  exempt,  §  235, 

proceeds  of  involuntary  sale  are  exempt,  §  235. 

general  characteristics  of,  §  239. 

waiver  of,  by  non-claim,  §  239. 

effect  of  sale  under  execution,  §  239.- 

inquiries  necessary  to  decision  of  claim  for,  §  239. 

whether  waived  by  failure  to  claim,  §  239. 

sale  of,  under  execution,  whether  void,  §  239. 

sale  under  execution  of  tract  of  which  homestead  is  a  part,  §  239. 

head  of  family,  who  entitled  to,  as,  §  240. 

who  entitled  to  hold,  §  240. 

how  created,  §  241. 
^how  created,  use  as  a  home  essential,  §  241. 

how  created,  ^residence  must  precede  the  declaration,  §  241. 

intent  to  occupy  as  a  home,  §  241.  > 

residence  on  part  only  of  tract  claimed  as,  §  241. 

estate  which  may  be  held  as,  §  242. 

reversion  or  remainder  cannot  be  held  as,  §  242. 

the  title  which  may  be  exempt  as  a  homestead,  §  242. 

in  lands  held  in  co-tenancy,  §  243. 

in  partnership  lands,  §  243. 

in  property  used  for  business  and  rental  purposes,  §  244. 

whether  buildings  and  premises  rented  out  are  exempt,  §  244. 

uses  to  which  homestead  may  be  put,  §  244. 

hotel,  when  may  be,  §  244. 

what  appurtenances  are  exempt  as  part  of,  §§  244,  245, 

amount  of  property  which  may  be  held  as,  §  246. 

in  distinct  parcels  of  land,  §  247. 

crops  raised  on,  whether  subject  to  execution,  §  247  a. 

insurance,  proceeds  of,  are  exempt,  §  247  a. 

proceeds  of,  when  exempt,  §  247  a. 

abandonment,  §  248. 

abandonment  by  removal  to  another  state,  §  248. 

abandonment  by  absence,  §  248. 

abandonment  by  leasing,  §  248. 

abandonment  is  a  question  of  intent,  §  248. 

desertion  of  family  by  husband  is  not  an  abandonment,  §  248. 

abandonment,  union  of  act  and  intent  is  requisite  to,  §  248. 

removal  from,  when  an  abandonment,  §  248. 

abandonment,  facts  sufficient  to  constitute,  §  248, 
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insolvent  may  dedicate  lands  as,  §  249. 

liabilities  from  which  it  i$  exempt,  §  249. 

antecedent  liabilities,  §  249. 

liabilities  founded  in  tort,  §  249. 

liabilities  due  the  state,  §  249. 

when  not  subject  to  judgment  liena,  §  249. 

is  subject  to  all  liens  prior  to  its  creation,  §  249. 

revival  of  liens  fraudulently  removed  from,  §  249  a. 

fraudulent  investment  of  moneys  in,  §  249  a. 

torts,  when  subject  to  judgments  for,  §  249  b. 

state  and  United  States  bound  by  laws  exempting,  §  249  c. 

judgment,  lien  of  on,  §  249  d." 

judgment  lien  on,  where  premises  exceed  homestead  limit,  §  249  d. 

attachment  lien  may  be  displaced  by,  §  249  e. 

is  subject  to  vendor's  lien,  §  249  f. 

purchase  price,  who  entitled  to  sell  homestead  for,  §  249  f. 

vendor's  lien  on,  who  entitled  to  be  subrogated  to,  §  249  f. 

wife,  decree  of  sale  to  which  she  is  not  a  party,  §  249  f. 

mechanic's  lien  against,  §  249  g. 

miscellaneous  debts  against  which  not  exempt,  §  249  h.  , 

under  laws  of  the  United  States,  §  250. 

enjoining  sale  of,  §  439. 

compelling  lien  creditor  to  first  exhaust  other  property,  §  440. 

mortgage  on,  with  other  property,  §  440. 
Hop-vines,  when  subject  to  execution,  §  113. 
Horses,  when  exempt  from  execution,  §  229. 

the  term  includes  colts  and  mules,  §  229. 
Householder  defined,  §  223. 

does  not  lose  right  of  exemption  while  moving,  §  223. 

dpes  not  lose  right  of  exemption  by  temporary  abandonment  of  house- 
keeping, §  223. 
Hotel,  whether  may  be  exempt  as  a  homestead,  §  244. 
Husband,  execution  against,  when  may  be  levied  on  wife's  property,  §  127. 

his  interest  in  wife's  lands,  when  subject  to  exemption,  §  186. 


Ignorance  of  levy,  no  excuse  for  not  claiming  exemption,  §  212. 

Immovable  personalty,  how  levied  upon,  §  263. 

Implements,  what  exempt  as,  §  226  a. 

Improvements  on  government  lands,  whether  subject  to  execution,  §  176. 

Inadequacy  of  consideration  is  a  badge  of  fraud,  §  14Q. 

Inadequacy  of  price  generally  no  ground  for  vacating  execution  sale,  §  ,309. 

when  joined  with  any  fraud  or  irregularity  is  sufficient  to  vacate  sale, 
§  309. 

whether  grocts  inadequacy  leads  to  presumption  of  fraud,  §  309. 
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Inadequate  levies  defined,  §  253. 

liability  of  officer  for,  §  253. 
Incorporeal  rights  not  subject  to  execution,. §  110. 
Indemnity,  refusal  to  give,  eflfect  on  lieu  of  writ,  §  207. 

right  of  officer  to  exact,  §§  254,  275. 

persons  becoming  surety  on  bond  of,  how  liable,  §  273. 

when  courts  will  cpmpel,  §  275. 

how  officer  may  procure,  §  275. 

priority  obtained  by  giving,  §  275. 

when  officer  may  refuse  to  proceed  after,  §  275. 

officer  not  entitled  to,  in  Missouri,  when  acting  under  a  writ  of  attach- 
ment, §  275. 

bond  of,  though  informal,  may  be  enforceable,  §  275. 

bond  of  claimant  is  not  restricted  to  action,  §  275. 

after  trial  of  right  of  property,  §  277. 

for  executing  writ  of  possession,  §  472. 
Indorsement  of  date  of  reception,  on  writ ,  whether  conclusive,  §  98. 
Indorsing:  execution,  date  of  receipt  of,  §  98. 

effect  of  failure  to  indorse,  §  200. 
Infants,  persons  of,  execution  against,  §  459. 
Injunction  extends  time  for  issuing  execution,  §  28. 

effect  of,  on  execution  lien,  §§  201,  202. 

against  pursuing  exempt  property  in  another  state,  §  209. 

effect  of,  on  prior  levy,  §  271. 

liability  of  officer  for  sale  after,  §  302. 

in  creditors'  suits,  §  424. 

will  not  be  granted  when  there  is  a  remedy  at  law,  §  435. 

when  may  be  granted  on  account  of  irregularity,  §  436. 

to  enjoin  execution  on  satisfied  judgment,  §  436. 

to  prevent  a  vexatious  and  oppressive  use  of  writ,  §  436. 

to  prevent  sale  of  property  in  custodia  legis,  §  436. 

to  prevent  sale  of  one  man's  property  under  a  writ  against  another, 
§437. 

to  prevent  sale  of  property  of  special  value  to  its  owner,  §  437. 

to  prevent  sale  where  it  would  be  ruinous  to  the  owner,  he  not  being  a 
party  to  the  suit,  §  437. 

to  prevent  sale  of  wife's  property  under  a  writ  against  her  husband, 
§437. 

to  prevent  sale  of  partnership  property  under  a  writ  against  one  of  its 
members,  §  437. 

against  dispossessing  one  person  under  writ  against  another,  §  437  a. 

to  prevent  a  sale  where  it  will  cloud  the  owner's  title,  §  438. 

when  will  be  granted  to  prevent  cloud  on  title,  §  438. 

to  prevent  sale  of  a  homestead,  §  439. 

to  prevent  sale  of  exempt  personalty,  §  439. 

to  compel  sale  of  particular  property,  §  440. 

to  protect  alienees  and  encumbrancers  of  defendant,  §  440, 

in  aid  of  bankruptcy  proceedings,  §  441. 
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lanar  doors,  right  of  officer  to  force  to  make  levy,  §  256. 
Innocent  purchaser  protected  from  secret  transfers,  §  336. 

protected  from  irregularities,  §  339. 

protected  from  secret  frauds  and  vices,  §  343. 

protected  from  reversal,  §§  .S46,  348. 
Inquisition  to  ascertain  value  of  rents  and  profits,  §  283,  note. 

sale  without,  when  void,  §  283,  note. 

waiver  of,  §  283,  note. 

what  may  be  sold  without,  §  283,  note. 
Insolvent  debtor,  voluntary  transfer  by,  §  142. 

conditional  transfer  by,  §  144. 

transfer  by,  on  long  credit,  §  144. 

transfer  by,  reserving  right  to  support,  §  144. 

whether  creditor's  bill  against,  can  be  sustained  before  return  of  nulla 
bona,  §  429. 
Insurance,  unadjusted  claim  for,  cannot  be  garnished,  §  164  a. 

garnishment  of  claim  for,  §  167. 

on  exempt  property,  whether  proceeds  are  exempt,  §  235. 
Interest  omitted  from  writ,  alias  cannot  issue  for,  §  445. 
Interpleader,  resort  to,  where  title  is  doubtful,  §  278. 
Inventory  should  be  made,  §  266. 

liability  for  not  making,  §  266. 

not  essential  to  levy,  §  266. 
Irregularities  for  which  levies  may  be  vacated,  §  271. 

for  which  sales  may  be  set  aside,  §  339. 

effect  of,  where  plaintiff  purchases,  §  340. 

when  are  causes  for  injunction,  §  436. 

in  writs  of  capias  ad  satisfaciendum,  §§  456,  461. 
Irregular  writs,  what  must  be  executed,  §  103. 

creditor's  bill  on,  §  427. 
Issue  of  original  execution,  general  rule  as  to  courts  that  may  issue,  §  10. 

laws  governing  American  courts,  §  11. 

power  lost  by  destruction  of  the  court,  §  12. 

after  the  record  is  removed  on  appeal,  §  13. 

on  transcripts  of  other  courts,  §  14. 

on  transcript  of  justice's  judgment,  irregularities  in,  §  14. 

to  another  county,  irregularities  in,  §  14. 

on  what  judgments,  §  16. 

on  orders  of  court,  §  17. 

on  lost  or  destroyed  judgment  records,  §  18. 

on  merged  or  satisfied  judgments,  §  19. 

on  satisfied  judgment,  defendant  cannot  be  estopped  from  recovering 
property  sold  under,  §  19. 

on  void  judgments,  §  20. 

who  entitled  to,  §  21. 

how  compelled,  §  21. 

without  knowledge  or  authority  of  plaintiff,  §  21.  , 

against  what  defendants,  §  22. 
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Issue  of  original  execution  —  Gontinued. 
by  whom  to  be  iasueJ,  s  23. 

clerk,  interest  o",  does  not  disqualify  him  from  issuing,  §  2,S. 
before  there  is  any  judgment,  is  void,  §  24. 
before  entry  of  judgment,  may  be  valid,  §  24. 
on  judgment  by  confession,  before  entry  of,  §  24. 
earliest  time  for,  §  24. 
consequence  of  premature  issue,  §  25. 
consequence  of  issue  contrary  to  agreement,  §  26. 
latest  time  for,  §  27. 

on  decrees  for  sale  of  land,  after  lapse  of  five  years,  §  27  a. 
on  dormant  judgments,  motion  for,  notice  to  be  given,  §  27  a. 
on  dormant  judgments,  without  leave  of  court,  whether  void,  §  27  a. 
on  outlawed  judgments,  §  27  a. 
latest  time  for,  computation  of,  §  28. 
issue  of,  after  a  year  and  a  day,  not  void,  §  29. 
issue  of,  after  a  year  and  a  day,  between  the  parties,  §  30. 
suspension  of  right  to,  §§  31-37. 

after  death  of  defendant  when  judgment  directs  sale  of  lands,  §  35. 
on  decrees,  §  37  a. 


Jewelery  not  exempt  from  execution,  §  232. 
Joinder  of  plantiffs  in  scire  faicas,  §  86. 

of  defendants  in  scire  facias,  §  87. 
Joint  debtors,  garnishment  of,  §  169. 
Joint  trespassers,  liability  for  wrongful  levy,  §  23. 
Judgment,  how  to  be  described  in  the  execution,  §  42. 

consequence  of  variances  from,  §  43. 

in  scire  faciiM,  §  81. 

when  oflScer  need  not  prove  for  his  protection,  §  101. 

how  subject  to  execution,  §  112. 

garnishment  of,  §  166. 

against  garnishee,  effect  of  prior,  to  payment,  §  171. 

against  garnishee,  claim  that  property  was  exempt  may  be  interposed 
after,  §  234. 

on  forthcoming  and  delivery  bonds,  §  264. 

is  not  satisfied  by  redeeming  under  it,  §  317. 

must  be  produced  by  purchaser,  §  350. 

what  may  be  enforced  by  supplemental  proceedings,  §  396. 

what  may  be  enforced  by  creditor's  bill,  §  427. 
Judgment  roll,  issue  of  execution  before  making,  §  24. 
Judgments  on  which,  execution  may  issue  must  be  final  and  certain,  §  16. 

none  on  judgment  of  condemnation,  §  17. 

decrees  of  chancery  and  probate  courts,  §  10. 

lost  judgment  records,  §  18. 

merged  or  satisfied  judgments,  §  19. 
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void  jutlginents,  §  20. 

to  what  extent  sheriff  and  constable  must  examine,  §§  100,  101 

not  satisfied  by  payment  to  officer  after  return  day,  §  106. 

salo  of  under  execution,  §  11*2. 

whether  subject  to  garnishment,  §  166. 

lien  of  not  continued  by  execution,  §  205. 
Judisial  sale,  vacation  of,  motion  for  when  should  be  made,  §  307. 

See  Chanceet  Sales. 
Jurisdiction  of  courts,  officers  must  take  notice  of,  §  100. 
Jury,  trial  of  right  of  property  by,  §§  276,  277. 

trial  of  right  of  property  by,  who  may  demand,  §  277 

trial  of  right  of  property  by,  effect  of,  §  277. 
Justices'  courts,  execution  before  entry  of  judgment,  §  24. 

execution  from,  must  be  signed,  §  45. 

money  paid  into,  is  not  subject  to  garnishment,  §  130. 

lien  of  execution  issued  out  of,  §  199. 

creditor's  bill  on  judgment  of,  §  427. 

K 

Keepers  may  be  appointed  by  sheriff,  §§  260,  261. 

may  hold  possession  for  officer,  §  261. 

whether  defendant  may  act  as,  §  261 . 
Knowledge  of  irregfularities,  whether  officer  is  affected  by,  §  102. 

L 

Iiands  were  not  sold  under  execution  at  common  law,  §  7. 

Sae  Levy  on  Real  Estate,  Real  Estate,  Real  Estate  Sobject  to 
Execution. 
Leaseholds,  how  subjected  to  execution,  §  119. 

when  subject  to  execution,  §  172. 
liOgacy,  when  subject  to  execution,  §  131. 
Levari  facias  defined,  §  6. 
Levari  facias  de  bonis  ecclesiasticis  defined.  §  6. 

has  no  return  day,  §  106. 
Levy,  effect  of  appeal  bond  on,  §  32. 

effect  of  supersedeas  on,  §  32. 

effect  of  death  of  defendant,  §  37. 

must  be  disposed  of  before  alias  can  issue,  §§  49,  50. 

cannot  be  made  after  return  day,  §  106. 

diligence  in  making,  §  107. 

on  goods  mortgaged,  §  117. 

on  equities  of  redemption,  §  117. 

on  pledged  property,  §  120. 

on  property  of  a  co-tenant,  §  125. 
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on  property  of  a  copartner,  §  125. 

not  to  be  made  on  property  in  custodia  lejis,  §§  129-133. 

how  maile  under  second  writ,  §  135. 

places  personal  iy  in  custodia  legis,  §  135. 

on  property  trimsferred  in  fraud,  §§  136-148. 

by  garnishment,  not  proper  where  property  is  capable  of  manual  delivery, 
§150. 

on  house,  must  be  by  taking  possession,  §  159. 

not  lost  by  subsequent  bankruptcy  of  defendant,  §  207. 

first  writ  must  be  first  levied,  §  251. 

of  junior  writ  first,  gives  it  priority,  §  251. 

on  property  subject  to  a  creditor's  suit,  §  434. 
Levy  on  personal  property,  diligence  to  be  exercised  in  making,  §  252. 

liability  of  officer  for  want  of  diligence,  §  252. 

what  will  excuse  delay  in,  §  252. 

not  to  be  made  on  non-judicial  day,  §  252. 

not  to  be  made  at  late  hour  of  night,  §  252. 

diligence  required  in  making,  §  252. 

delay  in  making,  officer  is  liable  for,  §  252. 

what  amount  should  be  levied,  §  253. 

successive  levies,  §  253; 

officer  liable  for  inadequate  or  excessive,  §  253. 

eflfect  of  excessive  levies,  and  remedies  of  defendant,  §  253. 

excessive  and  inadequate  levies  described,  §  253. 

must  be  made  on  goods  of  defendant,  §  254. 

must  not  be  made  on  goods  of  stranger,  §  254. 

right  to  indemnity  before  levy,  §  254. 

remedies  of  a  stranger  whose  goods  are  seized,  §  254. 

on  co-tenant's  interest,  how  made,  §§  254,  254  a. 

on  partner's  interest,  how  made,  §§  254,  254  a. 

when  property  is  on  defendant's  person,  §  255. 

when  property  is  in  a  dwelling-house,  §  256. 

breaking  doors  to  efiFeet,  where  dwelling  is  occupied  for  business  pur- 
poses, §  256. 

when  must  be  preceded  by  demand  for  payment,  §  257. 

the  defendants  right  to  select,  §  258. 

agreement  to  confine  levy  to  certain  property,  §  258. 

where  defendant  is  not  allowed  to  select  property  to  be  levied  on,  §  258. 

right  of  surety  to  direct  levy,  §  259. 

what  acts  essential  to  levy,  §§  26(1-262. 

what  dominion  essential  to  levy,  §  260. 

what  notoriety  essential  to  levy,  §  260. 

levy  on  part  is  a  levy  on  all,  §  260. 

leaving  property  with  defendant,  §  261. 

presumption  arising  from  leaving  property  with  defendant,  §  261. 

fraudulent  levy,  §  261. 

keeper  may  act  for  officer,  §  261.         • 
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how  long  officer  should  keep  possession,  §  262. 

on  books  of  account,  §  262. 

on  credits,  how  made,  §  262. 

on  stock  in  corporation,  §  262  a. 

on  ponderous  and  immovable  chattels,  §  263. 

on  growing  crops,  §  263. 

on  matured  crops,  §  263. 

on  growing  crops,  how  made;  §  263. 

on  leasehold  interests,  §  263. 

on  stacks  nf  grain,  §  263. 

on  large  stones,  §  263. 

on  cattle,  §  283. 

releasing  property  on  forthcoming  or  delivery  bond,  §  264. 

delivering  property  to  a  receiptor,  §  265. 

the  duties  and  obligation  of  recei  jtors,  §  265. 

inventory  not  essential  to,  §  266 

how  made  under  second  writ,  ?  267. 

vested  interest  is  acquired  by   §  208. 

judgment  lien  not  extended  by,  §  268. 

effect  of  levy  on  the  title  to  property,  §  268. 

actions  which  officer  may  sustain  after  levy,  §  268. 

transfer  of  title  by  defendant  after  levy,  §  268. 

effect  of,  as  a  satisfaction  of  judgment,  §  269. 

release  of,  by  permitting  property  to  be  taken  by  officer  who  has  no 

right  to  take  it,  §  269. 
release  of,  by  forthcoming  bond,  §  269. 

rebutting  presumption  that  it  operated  as  a  satisfaction,  §  269. 
by  decoying  party  or  property  within  the  state  or  jurisdiction,  §  269  a. 
accomplished  by  forcing  doors  of  dwelling  is  void,  §  269  a. 
eilocted  by  fraud,  §  269  a. 
fraud  in  making  levy,  avoids  it,  §  269  a. 
property  on  defendant's  person  cannot  be  seized,  §  269  a. 
criminal  prosecution  and  search  of  person  accused  for  purpose  of  making, 

§  269  a. 
care  of  property  levied  on,  §  270. 
who  liable  for  loss  of  property  after  levy,  §  270. 
releasing,  vacating,  §  271. 
officer  or  plaintiff  may  abandon,  §  271. 
what  acts  amount  to  abandonment  of,  §  271. 
for  what  causes  vacated,  §  271. 
abandoning  by  lapse  of  time,  §  271. 
abandoning  by  taking  out  alias  fieri  f ados,  §  271. 
release  otherwise  than  by  act  or  fault  of  plaintiff,  §  271  a. 
vacating  on  motion,  §  271  a. 
tender  of  amount  due  releases,  §  271  a. 
results  of  release  of,  §  271  b. 
liability  of  officer  for  wrongful,  §  272. 
liability  of  plaintiff  and  others  for  wrraigtul  levies,  §  273. 
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whether  a  sale  is  valid  without  a  levy,  §  274. 
Levy  on  real  estate,  upon  interest  of  co-tenant,  §  172  b. 

not  to  he  made  if  personalty  can  he  found,  §  279. 

may  bn  vacated  where  there  is  personalty,  §,279. 

waiver  of  right  to  compel  levy  on  personalty,  §  279. 

where  there  are  two  or  more  defendants,  §  279: 

liability  of  officer  for,  where  there  is  personalty,  §§  272,  279. 

not  necessary  to  support  sale  in  chancery,  §  280. 

not  necessary  where  there  is  a  pre-existing  lien,  §  280. 

whether  essential  to  valid  sale,  §  280. 

how  made,  §  280. 

not  necessary  where  the  judgment  is  a  lien,  §  280. 

what  acts  essential  to,  §  280  a. 

may  be  made  without  going  on  the  premises,  §  280  a. 

no  seizure  actual  or  symbolical  is  required,  §  280  a. 

seizure,  when  required  in  Louisiana,  §  280  a. 

indorsement  of,  on  the  writ,  whether  essential,  §  280  a 

return  of  the  officer,  what  must  show,  §  280  a. 

statutory  provisions  concerning,  §  280  b. 

entry  of,  on  writ  may  be  made  by  a  third  person  at  officer's  request,  §  280  b. 

statutes  regulating  must  be  strictly  pursued,  §  280  b. 

when  a  satisfaction  of  the  writ,  §  281. 

description  of  lands  levied,  §  281. 

effect  of,  §  282. 

whUe  former  levy  remains  undisposed  of,  §  282. 
liiability  of  plaintiff  for  execution  of  satisfied  judgment,  §  19. 

of  clerk  for  wrongful  issue  of  execution,  §  23. 

of  officer  for  executing  void  writs,  §  101. 

of  officer  whether  affected  by  notice,  §  102. 

of  officer  for  executing  void  writ,  §  103. 

of  officer  for  not  executing  voidable  writs,  §  103. 

of  officer  for  executing  writs  beyond  his  county,  §  1Q4. 

of  officer  for  executing  satisfied  or  suspended  writ,  §  105. 

of  officer  for  levy  after  the  return  day,  §  106. 

of  officer  for  want  of  diligence,  §  107. 

of  officer  for  not  obeying  instructions  of  plaintiff,  §  108. 

of  officer  for  selling  goods  mortgaged,  §  117. 

of  officer  for  giving  proceeds  of  sale  to  junior  writ,  §  196. 

of  officer  for  levying  on  exempt  property,  §§  211,  215. 

against  which  exemption  rights  may  be  asserted,,  §  217. 

against  which  homestead  rights  may  be  asserted,.  §  249'. 

of  officer  for  want  of  diligence  in  levying,  §  252. 

of  officer  for  inadequate  levy,  §  253. 

of  officer  for  excessive  levy,  §  253. 

of  officer  for  levying  on  property  of  stranger,  §  254". 

of  officer  for  levying  whole  property  underexecution.  against  co-tenant, 
§254. 

of  officer  for  seizing  property  on  defendant's  person-,  §  255. 
VoL  H-WS, 
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of  oflScer  for  forcing  his  way  into  dwellings,  §  256. 

•what  acts  create  liability  for  wrongful  levy,  §  260. 

of  officer  for  property  levied  upon,  §  261. 

of  receiptors,  §  265. 

of  officer  for  not  making  inventory,  §  266. 

of  officer  for  preservation  of  property  levied  on,  §  270. 

of  officer  for  property  stolen  from  him,  §  270. 

of  officer  for  maltreating  live-stock  levied  on,  §  270. 

of  officer  for  levying  under  void  writ,  §  272. 

of  officer  for  seizing  goods  of  stranger,  §  272. 

of  officer  for  levying  exempt  property,  §  272. 

of  officer  for  levyiag  real  estate  first,  §§  272,  279. 

of  officer  and  plaintiff  for  wrongful  levy,  §  273. 

of  plaiatiflF  for  wrongful  levies,  §  273. 

of  attorneys  for  wrongful  levies,  §  273. 

of  a  partnership  for  a  levy  directed  by  one  of  the  partners,  §  273. 

of  plaintiff  for  ratifying  wrongful  levy,  §  273. 

for  wrongful  levy  not  discharged  by  restoring  property,  §  272. 

for  wrongful  levy  not  discharged  by  subsequent  rightful  levy,  §  272. 

for  abuse  of  discretion  in  adjourning  sale,  §  288 

for  selling  at  an  improper  place,  §§  290,  302. 

of  officer  for  chattels  purchased  at  his  own  sale,  §  292. 

of  officer  for  selling  exempt  property,  §  302. 

of  officer  for  selling  goods  of  A  under  writ  against  B,  §  302. 

of  officer  for  selling  before  or  after  time  allowed  by  law,  §  302. 

of  officer  for  selling  without  notice,  §  302. 

of  officer  for  selling  en  masse,  §  302 

of  officer  for  excessive  sale,  §  302. 

of  officer  for  selling  after  injunction  served,  §  302. 

of  officer  for  selling  after  writ  of  error  allowed,  §  302. 

of  officer  for  selling  after  notice  of  supersedeas,  §  302. 

of  plaintiflf  for  wrongful  sales,  §  303. 

of  officers  for  not  selling,  §  304. 

of  officers  for  not  returning  execution,  §  368. 

of  officers  for  false  returns,  §  369. 
of  officers  for  arresting  privileged  persons,  §  459. 
of  officers  for  arresting  person  not  named  in  the  writ,  §  460. 
of  officers  for  escapes,  §  461. 
Iiiberarl  facias  defined,  §  8. 

use  of  in  Pennsylvania,  §  283. 
Iiibrary  of  lawyer  not  exempt  as  a  "tool,"  §  226. 
liiberati  defined,  §  8. 

Xiicense  to  use,  not  subject  to  execution,  §  119. 
Xiiens,  personal,  not  subject  to  execution,  §§  110,  112. 

vendors  and  mechanics',  not  subject  to  execution,  §  112. 
what  are  released  by  execution  sales,  §  338, 
arising  from  garnishment,  §  412. 
arising  from  creditors'  suits,  §  434. 
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Liien  of  executions,  continued  by  venditioni  exponas,  §  60. 
general  nature  and  eflfeet,  §  195. 
legislature  may  divest,  §  195. 
effect  against  purchasers,  §  195. 
continues  after  death  of  defendant,  §  195. 
under  alias  writs,  §  195. 
precedence  over  lien  for  work  done,  §  195. 
prior  equities  to  which  subject,  §  195. 
receiver's  rights,  when  subject  to,  §  195. 
when  displaced  by  levy  under  another  writ,  §  196. 
from  state  courts,  not  recognized  in  national  courts,  §  196. 
effect  of  sale  under  junior  writ,  §  196. 
differences  between  execution  and  other  liens,  §  196. 
first  levy  takes  precedence  when  writs  are  from  diS'ereut  courts,  §§  196, 

204,  209. 
property  subject  to,  §  197. 
on  exempt  property,  §  197. 

property  not  subject  to  execution  is  exempt  from  lien,  §§  197i  218. 
money  is  exempt  from,  §  197. 

property  acquired  after  the  issue  of  the  writ,  §  197. 
territorial  extent  of  execution  lien,  §  198. 
writs  issued  by  appellate  courts,  §  198. 
when  the  lien  attaches  at  common  law,  §§  199,  206. 
on  writs  out  of  justices'  courts,  §  199. 
on  trust  estates,  §  199. 
on  partnership  property,  §  199. 
when  lien  attaches  under  statutes,  §  200. 
not  lost  by  failure  to  indorse  writ,  §  200. 
what  delivery  of  executions  creates  lien,  §  200. 
lien  abolished,  §  201. 
duration  of  execution  lien,  §  201. 
under  alias  writ,  §  201. 
under  venditioni  exponas,  %  201. 
effect  of  injunction  on,  §  201. 
continuance  of,  by  alias  writs,  §  202. 
injunction,  effect  of  on,  §  202. 
under  writs  of  equal  priority,  §  203. 
priority  acquired  by  diligence,  §  203. 
on  writs  from  federal  courts,  §  204. 
does  not  prolong  judgment  lien,  §  205. 
lost  by  holding  writ  as  mere  security,  §  206. 
lost  by  directions  not  to  levy,  §  206. 
when  the  lien  becomes  dormant,  §  206. 
delay,  what  does  not  impair,  §  206. 
revivor,  when  suspended  by  instructions  for  delay,  §  206. 
defendant's  acts  cannot  impair,  §  207. 
on  property  fraudulently  conveyed,  §  207. 
creditors'  bill  does  not  displace,  §  207. 
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loss,  suspension  and  revival  of,  §  207. 

loss  by  forthcoming  bond,  §  207. 

loss  by  replevying  writ,  §  207.     . 

loss  by  refusal  to  give  bond  of  indemnity,  §  207. 

not  lost  by  proceedings  in  bankruptcy,  §  207. 

how  to  be  made  productive  after  bankruptcy,  §  207. 
Life  estate  is  subject  to  execution,  §  172. 

liimitation,  statute  of,  execution  on  judgment  barred  by,  §  27  a. 
IiOSS  of  chattels  after  levy  by  accident  falls  on  defendant,  §  269. 

of  chattels  after  levy  by  fault  of  officer  falls  on  plaintiff,  §  269. 
liOst  judgment  record,  execution  on,  §  18. 
Xiumpiug  sales  under  execution,  when  justifiable,  §  296. 

when  may  be  vacated,  §  296. 

when  void,  §  296. 

of  mortgaged  property,  §  296. 
Lunatics,  execution  against,  §  22. 

arrest  on  capias  ad  satisfaciendum,  %  459. 

M 

Machinery  not  exempt  as  tools,  §  226. 

when  may  be  sold  as  personalty,  §  114. 
IXandamus,  to  compel  issue  of  execution,  §  21. 

to  compel  issue  of  sheriff's  deed,  §  .326. 

to  compel  service  of  writ  of  possession,  §  472. 
Manuscripts,  whether  subject  to  execution,  §  110. 
Market  overt,  rules  of,  do  not  apply  to  execution  sales,  §  3,36. 
Marriage,  when  it  renders  scrire  facias  essential,  §  84. 
Marriage  settlement,  property  subject  to,  need  not  change  possession,  §  151. 
Married  women,execution  against,  §§22,  128,  459. 

execution  against,  when  should  be  quashed,  §  77. 

when  scire  facias  must  be  sued  out,  §  84.' 

husband's  estate  in  her  property,  §  127. 

when  her  property  may  be  taken  to  pay  husband's  debts,  §  127. 

may  claim  homestead,  §  240. 

arrest  under  capias  ad  satisfaciendum,  §  459. 

dispossessing  under  writ  against  husband,  §  475. 
Marshaling  assets,  compelling  homestead  to  be  sold  first  or  last,  §  440. 

compelling  sale  of  property  in  order  inverse  to  that  of  its  alienation, 
§440. 

compelling  creditor  to  resort  to  particular  property,  §  440. 
Measure  of  damag^es  for  not  selling  under  execution,  §  304. 

See  Liability. 
Mechanic's  lien  not  subject  to  execution,  §  112. 

on  public  buildings,  §  126. 

when  subordinate  to  execution  lien,  §  195, 

on  homesteads,  §  249,  249  g. 
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Mechanical  tools,  wtat  exempt  as,  §  226. 
Mines,  defendant's  rights  in,  pending  time  for  redemption,  §  323. 
Mines  on  public  lands,  claims  held  subject  to  execution,  §  175. 
Minors,  their  right  to  disaffirm  a  deed  is  not  subject  to  execution,  §  172. 

not  bound  by  bid  at  execution  sale,  §  292. 

arrest  of,  under  capias  ad  satisfaciendum,  %  459 
Mistake,  relief  from  sale  on  account  of,  §  304  h. 
Money  is  subject  to  execution,  §  111. 

when  in  bank  on  general  deposit  it  is  not,  §  111. 
Mortgagee,  interest  of,  not  subject  to  execution,  §§  118,  184. 

interest  of,  when  subject  to  garnishment,  §  159. 

right  of,  to  sell  mortgaged  property  under  execution,  §  191. 

rights  of,  pass  to  purchaser  at  foreclosure  sale,  §  335. 

when  he  may  redeem,  §§  316,  317. 

cannot  be  compelled  to  accept  redemption  of  a  part,  §  382. 
Mortgages,  reserving  rights  to  sell  are  generally  fraudulent,  §  143. 

in  which  mortgagor  reserves  benefit  for  himself,  §  145. 

to  secure  future  advances,  §  145. 

permitting  mortgagor  to  remain  in  possession,  §  152,  note. 

garnishment  of  chattels  subject  to,  §  159  a. 

of  franchise  of  corporation  and  sale  thereunder,  §  179. 

of  exempt  property  are  valid,  §  218. 

when  released  by  execution  sale,  §  328. 
Mortgaged  chattels,  right  of  officer  to  seize,  §  117 

what  subject  to  execution,  §  117. 

liability  of  officer  for  levying  on,  §  117. 
Mortgaged  property  cannot  be  sold  in  parcels,  §  296. 
Mortgagor,  when  his  interest  is  subject  to  execution,  §§  117,  159,  190. 

how  to  levy,  §  117. 

continuance  in  possession,  whether  evidence  of  fraud,  §  152. 

sale  of  his  equity  of  redemption,  §§  190,  191. 

when  entitled  to  redeem  from  foreclosure  sale,  §  317. 
Motions  for  execution  on  dormaftit  judgments,  §  95. 

to  vacate  sale  made  en  masse,  %  296. 

when  proper  for  vacating  sales,  §  310. 

to  compel  officer  to  execute  writ  of  possession,  §  472. 
Municipal  corporation.     See  City. 
Musical  instruments,  when  exempt  from  execution,  §  226. 


N 

Name,  fictitious,  in  writ,  §  460. 
Necessary  household  furniture  defined,  §  231. 
Necessary  wearing  apparel  defined,  §  232. 
Negotiable  chose  in  action,  garnishment  of,  §  168. 

must  be  payable  in  money,  §  168. 

assignee  not  prejudiced  by  garnishment  of  payor,  §  168. 

pass-book  of  a  bank  is  not,  §  168. 
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garnishment,  transfer  of,  what  sufficient  to  defeat,  §  168 
New  county,  how  to  sell  lands  on  judgment  entered  before  the   division, 

,  §  289. 
New^spaper,  an  advertising  sheet  is  not,  §  285,  note. 
Night-time,  levy  in,  §  252. 
Non-residents,  when  entitled  to  benefit  of  exemption  laws,  §§  220,  209. 

garnishment  of,  §  410. 
Notice  of  application  for  writ  of  assistance,  §  37  e. 

of  motion  for  alias  writ,  §  56. 

of  motion  to  (juash,  §  74. 

of  defects  in  process,  whether  officer  is  affected  by,  §  102. 

of  fraud  in  a  transfer,  from  what  inferred,  §  141. 

purchaser  chargeable  with  what,  §§  141,  344. 

of  claim  of  exemption,  when  necessary,  §  211. 

of  claim  of  homestead  exemption  need  not  be  given,  §  239. 

of  inquisition,  §  283,  note. 

of  adjourned  sale,  §  288. 

of  proceedings  to  confirm  or  vacate  sales,  §  304  c. 

of  motion  to  vacate  a  sale,  to  whom  must  be  given,  §  308. 

of  transfers  and  liens  not  recorded,  §  336. 

to  sheriff  is  not  notice  to  purchaser,  §  343. 

what  is  notice  to  a  purchaser  at  execution  sale,  §  343. 

of  what  may  consist,  §  344. 

when  may  be  received,  §  344. 

of  motion  to  amend  return,  §  358. 

to  defendant  to  select  an  appraiser,  §  375. 

of  garnishment,  how  and  on  whom  to  be  served,  §§  409,  411. 
Notice  of  sale,  object  of,  §  285. 

form  and  contents  of,  §  285. 

description  of  property  in,  §  285. 

how  given,  §  285. 

under  two  or  more  writs  may  be  united,  §  285. 

length  of  time  to  be  given,  §  285. 

length  of  time  to  be  given,  how  computed,  §  285. 

defendant,  when  must  have,  §  285. 

general  requisites  of,  §  285  a. 

contents  of,  §  285  a. 

in  chancery,  §  285  a. 

describing  the  property,  §  285  b. 

designating  the  time,  §  285  c. 

time,  mistakes  in  designating,  §  285  c. 

designating  the  place,  §  285  d. 

designating  an  impossible  place  for,  §  285  d. 

place  of  sale,  how  may  be  designated,  §  285  d. 

publication  of,  what  necessary,  §  285  e 

publication  of,  on  Sunday,  §  285  e. 

publication  of,  length  of  time,  how  computed,  §  285  e. 
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Notice  of  sale  —  Continued. 

may  be  waived,  §  286. 

vacating  sale  for  want  of,  §  286. 

effect  of  sale  in  absence  of,  §§  286,  339. 

how  proved,  §  286. 

vacating  sale  for  want  of,  §  308. 
Nulla  bona,  return  of,  defined,  §  355. 

whether  it  is  now  a  sufficient  return,  §  356. 

when  a  proper  return,  §  356. 

forms  of  return  of,  §  356. 

when  essential  to  creditor's  bill,  §§  428,  429. 
Nunc  pro  tunc,  return  of  execution,  §  35S. 


o 

Oath  of  appraisers,  how  and  by  whom  to  be  administered,  §  376. 

what  the  return  must  show  concerning,  §  376. 
Officer  acting  under  writ  directed  to  of&cer  of  another  court,  §  65. 

quashing  of  writ,  effect  on,  §  80. 

competency  of,  to  execute  writ,  §  99  a. 

disqualified  because  a  nominal  party,  §  99  a. 

disqualified  act  of,  is  void,  §  99  a. 

disqualified  deputy  of,  cannot  act,  §  99  a. 

disqualification  of,  need  not  appear  on  face  of  writ,  §  99  a. 

disqualification,  when  exists,  §  99  a. 

disqualification  of  deputy,  whether  affects  principal,  §  99  a. 

writs  which  will  not  justify  action  of,  §  100. 

levying  on  property  of  stranger  to  writ  must  show  valid  judgment,  §  101. 

justification  of,  when  must  go  beyond  his  writ,  §  101. 

diligence  exacted  of,  §  107. 

liability  for  releasing  property  on  claim  being  made  by  a  third  person, 
§275. 

liability  for  property  wrongfully  taken  from  him,  §  275. 

indemnified,  whether  must  proceed  to  sell,  §  275. 

trial  of  right  of  property,  whether  exonerates  from  liability,  §  277. 
Officer  de  facto,  title  of,  can  be  collaterally  questioned,  §  291. 
Official  bond,  liability  on,  for  seizure  of  the  goods  of  a  stranger,  §  254. 
Offsets,  what  may  be  asserted  against  a  garnishment,  §  417. 
Omission  of  direction  to  levy,  §  41. 

of  defendant's  name,  §  42. 

of  amount  of  judgment,  §  42. 

of  words  of  command  supplied  by  amendment,  §  66. 

of  name  supplied  by  amendment,  §  67. 

of  return  day  supplied  by  amendment,  §  68. 

of  attesting  clause  supplied,  §  69. 

of  signature  of  clerk  supplied,  §  69. 

of  seal  supplied,  §  70. 

of  levy,  its  effect  on  the  sale,  §  274. 
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Onus  of  proof  under  claim  o£  exemption,  §§  211,  215. 

Opening  the  biddings,  chancery  practice  in  regard  to,  §  304  d. 

Orders  of  court,  execution  on,  §  17. 

Order  of  sale,  no  levy  required  under,  §  274. 

Outbuildings  exempt  as  part  of  homestead,  §  245. 

Outer  doors,  ofiScer  has  no  right  to  enter  to  levy,  §  256. 


Parol  evidence  to  explain  description  of  lands,  §  281. 

to  show  that  notice  of  sale  was  given,  §  286. 

to  identify  lands  extended,  §  385. 
Parties,  who  must  be  plain  tiflfa  ia  scire  facias,  §  86. 

who  must  be  defendants  in  scire  facias,  §  87. 

grantees  of  defendant  in  scire  facias,  §  87. 

holders  of  adverse  title  in  scire  facias,  §  87. 

joinder  of,  in  sdre  facias,  §§  86,  87. 

joinder  of,  as  plaintiffs  in  creditors'  suits,  §  432. 

joinder  of,  as  defendants  in  creditors'  suits,  §  433. 
Partnership,  interest  in,  when  subject  to  execution,  §  125. 

whether  officer  can  take  possession,  §§  125,  254. 

levy  on  property  of,  under  writ  against  one  partner,  §  125. 

sale  of  entire  property  of,  under  writ  against  one  partner,  §  125. 

garnishment  of  amount  due  from  one  partner  to  another,  §  167. 

garnishment  of  debt  due  from,  §  169. 

garnishment  of  debt  due  to,  §  169. 

lien  of  execution  against  member  of,  §  199. 

exemption  of  property  from  execution,  §  221. 

levy  on  interest  of  one  partner,  how  made,  §  125,  254. 

homestead  in  lands  of,  §  243. 

levy  on  writ  of  one  partner,  how  made,  §  254  a. 

sale  under  execution  against  one  partner,  efifect  of,  §  254  a. 

any  member  of,  may  purchase  at  execution  sale,  §  292. 

injunction  to  restrain  writ  against  one  member  of,  §  437. 
Patent  rights,  whether  subject  to  execution,  §  110. 

creditor's  bill  to  reach,  §  425. 
Pawned  and  pledged  property,  when  subject  to  execution,  §  120. 

when  subject  to  garnishment,  §  159. 

may  include  exempt  property,  §  218. 
Payment  of  part  of  sum  required  to  redeem,  effect  of,  §  316. 
Payment  of  bid  must  be  in  money,  §  300. 

plaintiff  may  waive  payment  in  money,  §  300. 

when  officer  is  responsible  for,  §  300. 

deed  without,  is  void  in  Indiana,  §  300. 

how  compelled  in  chancery  sales,  §  301 . 

how  compelled  in  execution  sales,  §  301. 

duty  of  sheriff  to  compel,  §  301. 

deed  issued  in  absence  of,  §  301. 


rSTDEX.  1721 

Pajnuent  of  tid  —  Confirmed. 

power  of  chancery  to  compel,  SO  31 3  a^313  o. 

attachment  sale,  resale  to  compel,  §  313  d. 

attachment  sale,  resale  to  compel  payment  of  installments,  §  313  e. 

attachment  sale,  action  at  law  to  compel,  §  313  f. 

at  execution  sale,  action  to  compel,  §  313  h. 

time  for  redemption,  whether  may  be  computed  from,  §  316. 
Payment  of  execution  may  be  made  to  either  plaintiff,  §  442. 

may  be  made  to  sheriff,  attorney,  or  prochein  ami,  9  442. 

to  officer  not  authorized  to  receive  it  is  void,  §  442. 

to  whom  may  be  made,  §  442. 

how  may  be  made,  §  443. 

ratification  of  improper,  §  443. 

when  writ  may  be  kept  alive  after,  §  444. 
Pensions,  sequestration  of,  §  12.5  a. 

exemption  of,  from  execution,  §  234  a. 
Personal  property  must  be  levied  in  preference  to  real  estate,  §  109. 

must  be  present  at  sale,  §  290. 

may  be  designated  and  segregated  at  the  sale,  §  290. 

execution  for  possession  of,  §  4G8. 
Personal  property  subject  to  execution,  classification  of  the  subject,  §  109. 

effect  of  pale  of  property  not  subject  to  execution,  §  109. 

difference  between  property  not  subject  to  and  property  exempt  from 
execution,  §  109. 

law  of  situs  controls,  §  109  a. 

manuscripts,  §  110. 

abstract  booka,  §  1 10. 

patented  articles,  §  110. 

seats  in  stock-boards,  §  110. 

the  general  rule,  §  1 10. 

only  tangible  property  can  be  taken,  §  110. 

patent  and  copy  rights,  §  110. 

personal  liens,  §  110. 

agreement  restricting,  §  110. 

money  and  bank  bills,  §  111 

cho:;e3  in  actions,  §  112. 

property  in  adverse  possession,  §  112. 

vendors'  and  mechanics'  liens,  §  112. 

judgments,  §  112. 

crops,  trees,  grasses,  fruits,  hops,  shrubs,  §  113. 

fixtures,  — trade,  agricultural,  manufacturing,  ornamental,  §  114. 

rolling  stock  of  railroad,  §  114. 

what  interests  and  estates  are  subject,  §§  115-125. 

mortgaged  chattels,  §  1 17. 

pledged  chattels,  §  120. 

inchoate  interests  in  personalty,  §  123. 

property  of  counties,  cities,  and  public  property  generally,  §  126. 

husband's  interest  in  wife's  property,  §  127. 
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Personal  property  subject  to  execution  —  ( 

wife's  property  for  husband's  debts,  §  127. 

wife's  property  for  her  own  debts,  §  128. 

property  in  custody  of  law,  §§  129-135. 

property  in  hands  of  receivers  and  assignees,  §§  129,  130. 

property  in  hands  of  sheriffs  and  constables,  §  130. 

property  in  hands  of  federal,  state,  or  county  officers,  §  132. 

property  in  hands  of  adminstrators,  executors,  and  guardians,  §  131. 

property  in  hands  of  municipal  corporations,  §  133. 

property  in  hands  of  attorney,  §  134. 

property  previously  levied  upon,  §  135. 

property  conveyed  in  fraud,  §§  136-146. 
See  Feaubulent  Tbansfees. 

property  sold,  but  left  in  possession  of  vendor,  §§  147-158. 
See  Change  of  Possession. 

property  never  delivered,  §  157. 

property  acquired  in  fraud,  §  158. 

property  subject  to  garnishment.     See  Gabnishhent  and  Supplemen- 
tal PEOCEEDIi'GS. 

property  on  defendant's  person,  §  255. 
Persons  entitled  to  benefit  of  exemption  laws,  aliens,  §  220. 

temporary  residents,  §  220. 

co-tenants,  §  221. 

copartners,  §§  210,  221. 

heads  of  families,  who  are,  §  222. 

householders,  who  are,  §  223. 

family  of  absconding  debtor,  g§  222,  223. 

prostitutes,  §  223. 

teamsters,  §  224. 

agriculturists,  §  224. 

persons  exercising  two  or  more  trades,  §  225. 

who  entitled  to  tools  as  exempt,  §  226. 

who  entitled  to  homestead,  §  240. 
Piano  is  not  exempt  from  execution,  §  231. 
Place  of  sale  of  real  estate  is  at  court-house,  §  289. 

of  per.joual  property,  §  290. 
Plaintiff's  may  compel  and  control  execution,  §§  21,  108. 

how  affected  by  quashing  execution,  §  80. 

in  scire  facias,  §  86. 

to  what  extent  may  control  sheriff,  §  108. 

need  not  give  special  instructions,  §  252. 

acquire  no  title  by  levy,  §  268. 
Plaintiff  not  presumed  to  assent  to  vrrongful  levy,  §  273. 

presumption  that  plaintiff  did  not  assent  to  wrongful  levy  may  be  re- 
butted, §  273. 

when  liable  for  wrongful  levy,  §  273. 

when  liable  to  sheriff  for  damages  recovered  from  the  latter,  §  275. 

purchase  by,  where  no  notice  of  sale  was  given,  §  286. 


INDEX.  1723 

Plaintiff —  Contiimed. 

may  bid  under  hia  own  writ,  §  202. 

liability  for  wrongful  sales,  §  303. 

may  move  to  vacate  a  sale,  §  305. 

entitled  to  notice  of  motion  to  vacate  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  308. 

whether  protected  from  unrecorded  deeds  and  liens,  §  336. 

not  protected  where  defendant's  title  was  fraudulent,  §  336. 

whether  his  title  is  affected  by  irregularities,  §  340. 

what  restitution  he  must  make  when  judgment  is  reversed,  §§  347,  348. 

the  effect  of  reversal,  §  347. 

liability  to  purchaser  where  proceedings  are  void,  §  352. 

who  may  be  in  creditor's  suits,  §  432. 

payment  to  either  is  a  satisfaction,  §  442. 
Pledge,  garnishment  of,  §  159  a. 

Pledgee,  interest  of,  whether  subject  to  execution,  §  120. 
Pledgor,  interest  of,  whether  subject  to  execution,  §  120. 
Pluries  writ  defined,  §  48. 
Ponderous  chattels,  how  levied  upon,  §  263. 
Possession,  taking  under  judgment,  but  without  a  writ,  §  469. 

necessity  for  change  after  sale  of  chattels,  §§  147-158. 

what  kind  necessary  to  make  a  person  a  garnishee,  §  160. 

what  change  must  accompany  levy,  §  261. 

of  vacant  lands  may  be  taken  by  purchaser,  §  350. 

must  not  be  forcibly  taken,  §  350. 

how  to  be  obtained  by  purchaser,  §  350. 

how  creditor  may  obtain  under  an  extent,  §§  383,  391. 
See  Weit  oi'  Possession.  , 

Possessory  interests,  when  subject  to  execution,  §  175. 
Power  of  appointment,  creditor's  bill  cannot  compel  exercise  of,  §  425. 
Predecessor  and  successor,  which  to  serve  venditioni  exponas,  §§  62,  291. 

which  to  make  the  sale,  §  291. 

which  to  make  the  deed,  §  327. 

which  to  make  the  return  on  writs,  §  35. 
Pre-emption  rights  are  not  subject  to  execution,  §  176. 
Premature  execution,  issue  of,  §  25. 

quashing,  §  77. 
Presumption  arising  from  defendant  remaining  in  possession,  §  261. 

that  a  levy  was  made  before  sale,  §  274. 

that  appraisement  was  made  before  sale,  §  284. 

arising  from  gross  inadequacy  of  price,  §  309. 
in  favor  of  purchaser's  title,  §  339. 
Price,  inadequacy  as  ground  for  vacating  sale,  §  304  i. 
Printing-press,  whether  exempt  as  a  "tool,"  §  226. 
Prisoner,  property  taken  from  on  arrest  is  in  custody  of  law,  §  130  a. 
Probate  courts  have  no  power  to  issue  executions,  §  10. 
Proceeds  of  execution,  moneys  paid  by  defendant  must  be  credited  as  he 
directs,  §  446. 
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Proceeds  of  execution  —  Continued. 

liioaeya  realised  from  sales  caunot  be  controlled  by  defendant,  §  446. 

T?hei  the  court  will  distribute,  §  446. 

generj.1  rules  concerning  distribution  of,  §  447. 

a  surplus  arising  from  land  is  treated  as  real  estate,  §  447. 

remedies  against  officer  to  compel  payment  of,  §  448. 

when  officers  become  liable  to  suit  for,  §  448. 

when  officers  become  liable  for  interest  on,  §  449. 

defenses  to  action  against  an  officer  for,  §  450. 
Proceeds  of  exempt  property  arising  from  involuntary  sale  are  exempt, 
§255. 

arising  from  voluntary  sale  are  not  exempt,  §  235. 
Prostitutes  entitled  to  benefit  of  exemption  laws,  §  223. 

when  entitled  to  homestead,  §  240. 
Provisions  for  family  use,  what  exempt  as,  §  233. 
Public  lands,  improvements  on,  are  subject  to  execution,  §  114. 

whether  interest  of  occupant  is  subject  to  levy,  §  175. 

pre-emption  rights  in  are  not  subject  to  levy,  §  176. 

when  paid  for,  but  not  patented,  are  subject  to  levy,  §  176. 
Public  property  is  not  subject  to  execution,  §  126. 
PuSars,  employment  of  at  execution  sales,  §  298. 
Purchaser  bona  fide  must  make  payment  in  fuU,  §  141. 

notice  to,  what  is,  §  141. 

must  hold  the  legal  title,  §  344. 

must  have  given  sufficient  consideration,  §  344. 

must  have  purchased  without  notice,  §  344. 

notice  to,  of  what  may  consist,  §  344. 

consideration  which  must  pay,  §  344. 

consideration  of  pre-existing  debt,  §  344. 
Purchaser  at  chancery  sale  becomes  a  party  to  the  suit,  §  37  d. 

writ  of  assistance  in  favor  of,  §  37  d. 

releasing  from  bid  for  defects  in  title,  §  304  k. 

jurisdiction  of  court  over,  §  313  a. 

fir,;t  steps  to  compel  payment  of  his  bid,  §  313  b. 

order  of  court  that  he  pay  his  bid,  §  313  o. 

resale,  liability  on,  §  313  d.  ^ 

right  of  to  reference  to  inquire  whether  good  title  can  be  made,  §  313  c. 

order  for  jjayment  of  purchase-money  must  be  served  on,  §  313  c. 

at  ohancery  sale,  action  against  for  amount  of  bid,  §  313  f. 
Purchaser  at  execution  sale,  entitled  to  notice  of  motion  to  quash  writ,  §  74. 

who  may  become,  §  292. 

officer  holding  the  writ  and  his  deputies  must  not  be,  §  292. 

when  attorney  may  become,  §  292. 

when  director  or  stockholder  of  corporation  may  become,  §  292. 

when  partner  may  become,  §  292. 

must  be  the  highest  bidder,  §  293. 

may  compel  the  acceptance  of  his  bid,  §  293. 

may  lose  his  title  through  his  fraud  in  preventing  competition,  §  297. 
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has  no  rights  unless  he  pays  his  bid,  §  300. 

whether  payment  must  he  demanded  of  before  resale,  §  301. 

action  against  for  loss  from  resale,  §  301. 

action  against  for  loss  from  resale,  what  defenses  allowed,  §  301. 

when  may  resist  action  for  purchase  price,  §  301.' 

may  be  released  from  his  hid  if  proceedings  are  void,  §  301. 

cannot  he  released  for  failure  of  title,  §  301. 

may  move  to  vacate  the  sale,  §  305. 

entitled  to  notice  of  motion  to  vacate  a  sale,  §  306. 

vacating  sale  for  misconduct  of,  §  308. 

when  he  has  right  to  have  sale  confirmed,  §  312. 

assignment  of  certificate  of  purchase,  §  313. 

transfer  of  certificate  of  purchase  by  death,  §  313. 

action  against  for  amount  of  bid,  §  313  b. 

may  permit  redeVption  without  complying  with  statute,  §  314. 

may  permit  redemption  by  person  not  qualified,  §  317. 

may  receive  payment  of  redemption  money,  §  318. 

when  his  title  is  extinguished  by  redemption,  §  321. 

when  his  title  is  transferred  by  redemption,  §  321. 

nature  of  his  title  before  deed,  §§  323,  333. 

has  title  paramount  to  all  liens  subsequent  to  that  under  which  he 

bought,  §  333. 
his  title  by  relation  of  the  deed,  §  333. 
obtains  all  defendant's  title,  and  no  other,  §  335. 
title  of,  when  defendant  may  dispute,  §  335. 
takes  title  of  defendant  up  to  the  day  of  sale,  §  335. 
title  of,  when  includes  plaintiff 'a  as  well  as  defendant's,  §  335. 
presumptions  in  support  of  title  of,  §  336. 
how  affected  by  secret  transfers  and  equities,  §  336. 
how  afi'eoted  by  his  agreement  to  hold  in  trust  for  defendant  §  337. 
how  affected  by  prior  liens,  §  338. 
how  affected  by  irregularities,  §  339. 
how  affected  by  fraudulent  practices,  §  342. 
not  affected  by  secret  vices,  §  343. 
who  are  purchasers  in  good  faith  without  notice,  §  343. 
vacation  of  judgment  does  not  affect  innocent,  §  343. 
of  an  equity,  holds  subject  to  all  prior  equities,  §  344. 
must  pay  the  whole  price  to  be  purchaser  without  notice,  §  344. 
vacating  judgment,  when  does  not  destroy  title  of,  §  345. 
the  effect  of  reversal  on  strangers  to  the  suit,  §  345. 
the  effect  of  reversal  on  plaintiff  or  his  attorney,  §  347. 
right  to  rents  and  profits  before  conveyance,  §  349. 
right  to  an  accounting,  §  349. 
right  to  a  receiver,  §  349. 
right  to  sue  for  waste,  §  349  a. 
building  blown  down,  right  to,  §  349  b. 
timber  fallen,  right  of  to,  §  349  b. 
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Purchaser  at  execution  sale  —  Contitmed, 
growing  crops,  right  of  to,  §  349  b. 
may  take  possession  peaceably,  §  350. 
may  recover  in  ejectment,  §  350. 
what  he  must  show  to  recover  possession,  §  350. 
what  defenses  may  be  made  against,  §  351. 
title  of,  who  estopped  from  disputing,  §  351. 
may  recover  from  sheriff  for  his  neglect  or  misconduct,  §  352. 
remedies  for  failure  of  title,  §  352. 
subrogation  of  to  liens  discharged,  §  352. 
right  to  hold  lands  till  repaid,  §  352  a. 

Q 

Quashing  of  void  and  voidable  writs,  §  73. 
claaaitication  of  grounds  for,  §  73  a. 
error  or  irregularity  in  judgment,  no  ground  for,  §  73  a. 
notice  for  should  be  served  on  plaintiff  personally,  §  74. 
notice  of  motion  for,  §  74. 
who  may  apply  for,  §  75. 
what  courts  will  hear  motion  for,  §  75. 
time  to  apply  for,  §  76. 
grounds  for,  §  77. 
for  errors  in  issuing,  §  77. 
for  not  conforming  to  the  judgment,  §  77. 

because  issued  by  person  acting  as  clerk  without  authority,  §  77. 
leaves  plaintiff  without  means  of  justification,  §  80. 
for  error  of  form,  §  78. 
by  afiSdavit  of  illegality  in  Georgia,  §  '?9. 
consequences  of,  §  80. 
effect  on  pre-existing  sales,  §  80. 
of  forthcoming  and  delivery  bonds,  §  264. 
of  levy,  §  261. 
of  officers'  returns,  §  361, 

R 

Railroad,  whether  rolling  stock  may  be  sold  as  personalty,  §  114. 

property  of,  when  not  subject  to  execution,  §  126  a. 

right  of  way  of  is  subject  to  execution,  §  179. 

what  property  of,  is  subject  to  execution,  §  179. 
Ratification  of  execution  issued  without  plaintiff's  knowledge,  §  21 

of  wrongful  levy  makes  plaintiff  liable,  §  273. 
Ratification  of  sale,  by  receiving  proceeds,  §  351. 
Real  actions,  writs  of  execution  in,  §§  3,  470. 

scire  facias  in  §§  82,  470. 
See  Writ  of  Possession. 
Real  estate,  levy  on,  effect  of,  §  58. 

venditioni  exponas  when  necessary  to  authorize  sale  of,  §  68. 
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sale  of  after  return  clay,  §  106. 

right  to  avoid  transfer  of  for  fraud,  whether  subject  to  execution,  §  172  a. 

reaaons  why  not  subject  to  execution  at  common  law,  §  208. 

when  may  be  lovied,  §  279. 

when  levy  on  may  be  vacated  because  defendant  has  personal  property, 
§279. 

officer  liable  for  levying  when  there  is  personalty,  §  279. 

whether  levy  essential,  §  280. 

how  levy  is  made,  §  280. 

levy  need  not  be  made  where  judgment  is  a  lien,  §  280. 

description  of  in  levy,  §  281. 

description  of  in  levy,  when  void  for  uncertainty,  §  281. 

description  of  in  levy,  when  void  because  not  specific,  §  281. 

description  of  in  levy,  evidence  to  explain,  §  281. 

effect  of  levy  upon,  §  282. 

where  it  must  bo  sold,  §  289. 

how  may  be  described  in  an  extent,  §  385. 
Real  estate  subject  to  execution,  all  legal  estates  are  generally,  §  172 

rent-charge  is,  §  172. 

rent-seek  is  not,  §  172. 

advowaon,  §  172. 

defeasable  estates,  §  172. 

right  to  enter  for  condition  broken,  §§  172,  373. 

English  statutes  subjecting  to  execution,  §  172. 

devoted  to  public  use  is  not  subject  to  execution,  §  172. 

leasehold  interests  in  are  subject  to  execution,  §  172. 

not  subject  to  execution  at  common  law,  except  at  suit  of  the  king,  §  172. 

right  of  minor  to  disaffirm  deed  is  not,  §  172. 

life  estates  are,  §§  173,  .S73. 

church  property,  §  172. 

cemeteries,  §  172. 

uncertain  and  contingent  estates  classified,  §  172  a. 

subject  to  defeasance  by  condition  subsequent,  §  172. 

purchaser  from  state  who  has  not  made  final  payment,  §  172. 

right  to  file  bill  for  execution  of  a  trust,  §  172  a. 

condition  subsequent,  right  to  enter  for  breach  of  is  not  subject  to  ex- 
tent, §  172  a. 

co-tenant's  interest,  §  172  b. 

simultaneous  seisin,  §  173. 

naked  legal  title,  §  173. 

lands  in  adverse  possession,  §§  174,  373. 

possessory  interests,  §  175. 

possessory  interests  in  public  lands,  §  175. 

pre-emption  rights  are  not,  §  176. 

lands  sold  but  not  patented,  §  176. 

public  lands,  improvements  in,  whether  subject  to  execution,  §  176. 

copyhold  and  other  estates  at  will,  §§  177,  373. 
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remainders  aad  reversions,  §§  178,  373. 

rights  of  way,  §  179. 

franchises,  §§  179,  180. 

interest  of  vendor  before  conveyance,  §  181. 

right  to  redeem  lands  from  execution  sale,  §  182. 

judgment  debtor's  interest  after  execution  sale,  levy  upon  under  the 
same  judgment,  §  182. 

interests  of  heirs  and  devisees,  §  183. 

interests  of  mortgagees,  §  184. 

interests  of  grantor  under  deed  intended  as  a  mortgage,  §  184. 

interests  of  dowress,  §§  185,  373. 

interests  of  husband  in  lands  of  his  ivife,  §§  186,  373. 

interests  of  tenants  by  entireties,  §  186. 

of  cestuis  que  trust,  §  187. 

perfect  equities,  what  subject  to  execution  as,  §  188. 

lands  purchased  in  name  of  another,  §  189. 

devices  to  prevent  being  subject  to,  §  189  a. 

withdrawing  beneficial  interest  from  creditors,  §  189  a. 

interests  of  beneficiary  of  a  resulting  trust,  §  189. 

interests  of  mortgagors,  §§  190,  191. 

interests  of  grantor  in  deed  intended  as  a  mortgage,  §  192. 

interests  of  purchaser  at  execution  sale,  before  deed,  §§  193,  373. 

interests  of  tenant  by  elegit,  %  193. 

interests  of  vendee,  under  contract  of  purchase,  §  194. 

interests  which  may  be  extended  in  New  England,  §  373. 
Receiptors  defined,  §  265. 

effect  of  delivering  property  to,  §  265. 

actions  by,  §  265. 

estopped  from  claiming  title,  §  265. 

defenses  available  to,  §  265. 

what  exonerates,  §  265. 
Receiver,  property  in  hands  of,  is  not  subject  to  execution,  §  129. 

of  rents  and  profits  before  deed,  §  349. 

sale  of  property  in  possession  of  is  void,  §  287. 

appointment,  title,  powers,  and  duties  in  supplemental  proceedings,  §  419. 

in  creditors'  suits,  §  424. 
Redemption  from  execution  sales,  oflBcer  may  receive  after  expiration  of 
his  term,  §  62. 

right  of,  whether  subject  to  execution,  §  182. 

can  be  made  only  by  full  and  exact  compliance  with  the  statute,  §  314. 

when  purchaser  may  waive  compliance  with  statute,  §  314. 

waiver  of  defects  and  irregularities  in  effecting,  §  314  a. 

by  one  having  no  authority,  confirmation  of,  §  314  a. 

after  expiration  of  time  allowed  by  law,  §  314  a. 
^  under  a  void  judgment,  when  becomes  valid,  §  314  a. 

constitutionality  of  statutes  allowing  a  time  for,  §  315. 

laws  granting  right  of,  may  be  retroactive,  §  315. 
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time  in  which  may  be  made,  §  316. 

time  in  which  may  be  made,  what  can  extend,  §  316. 

time  in  which  may  be  made,  how  computed,  §  316. 

premature  redemption  is  valid,  §  316. 

part  payment  of  redemption  money,  effect  of,  §  316. 

agreement  to  extend  time  for,  §  316. 

agreement  to  permit  after  time  for  has  expired,  §  316.  ^ 

time  for,  whether  may  he  computed  from  payment  of  the  bid,  §  316. 

time  for,  power  of  equity  to  extend,  §  316. 

redemptioners,  who  are,  §  317. 

transfers  by  defendant  cannot  prejudice  rights  of  his  creditors  to  re- 
deem, §  317. 

by  grantees  of  defendant,  §  317. 

fraudulent  transfer  by  defendant,  whether  prevents  his  creditors  from 
redeeming,  §  317. 

judgment  creditor  cannot  redeem  from  his  own  sale,  §  317. 

who  may  redeem,  §  317. 

may  be  by  defendant  or  his  successor  in  interest,  §  317. 

may  be  by  defendant  after  he  has  conveyed,  §  317. 

creditors  having  writ  or  judgment  lien  may  redeem,  §  317. 

may  be  under  judgment  confessed  for  that  purpose,  §  317. 

when  plaintiff  cannot  redeem  from  his  own  sale,  §  317. 

lien  under  which  redemption  ia  made  must  cover  the  whole  property, 
§317. 

creditors  may  redeem  from  one  another,  §  317. 

to  whom  redemption  may  be  paid,  §  318. 

place  where  redemption  must  be  made,  §  318,  note. 

evidence  of  right  to  redeem  must  be  pleaded,  §  319. 

the  amount  which  must  be  paid,  §  320. 

can  be  made  only  in  money,  and  not  in  checks,  §  320. 

assignment  of  certifitate  of  purchase  to  redemptioner  is  not  equivalent 
to,  §  320. 

tender  is  equivalent  to,  §  321. 

by  creditor  having  lien  against  only  one  of  the  defendants,  §  321. 

revests  defendant  with  title  to  growing  crops,  §  321. 

restoration  of  judgment  lien  by,  §  321. 

the  effect  of,  §  321. 

after  time  allowed  by  law,  bill  for,  when  maintainable,  §  322. 

mines  and  quarries,  right  to  work  pending  time  for,  §  323. 

respective  interests  of  defendant  and  purchaser,  §  323. 

law  granting  right  to  may  operate  retroactively,  §  294. 

when  made  by  a  Creditor  transfers  the  certificate  of  purchase,  §  321. 

from  void  sale  gives  no  title,  §  321. 

whether  when  once  made  it  can  be  withdrawn,  §  321. 

by  bill  to  redeem,  §  322. 

from  extents,  §  389. 
Beforming  sheriff's  deed,  whether  equity  has  power  to,  §§  332,  333. 
V0LII.-109 
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Kagistry  laws,  how  far  they  apply  to  execution  sales,  §  336. 

how  far  they  apply  to  extents,  §  336. 
:3B,elation  of  proceedings  back  to  the  levy,  §  106. 

of  patents  for  lands,  §  1 76. 

of  sheriflfs'  deeds,  §  333. 

of  extents,  §  390. 
:Kelease  of  levy,  when  plaintiff  may  order,  §  271. 

whjit  amounts  to,  §  271. 

by  satisfaction  or  reversal  of  judgment,  §  271. 

by  injunction,  §  271. 

by  stay  of  proceedings,  §  271. 

by  appeal,  §  271. 

by  supersedeas,  §  27L 

effect  of,  §  271. 
^lemainder,  estate  in,  when  subject  to  execution,  §§  123,  178. 
Bemoval  of  fixtures,  loss  of  right  to,  §  114. 
Senewal  of  executions,  §  56,  note. 

Iteuted  property,  when  exempt  as  part  of  the  homestead,  §§  244,  245. 
Bent-ch.arge  is  subject  to  execution  as  realty,  §  172. 
Sent-seck  is  not  subject  to  execution  as  realty,  §  172. 
Rents,  garnishment  of,  §§  164,  165. 
Bents  and  profits,  when  to  be  sold  before  the  laud,  §  283. 

when  to  be  extended  instead  of  selling  land,  §  283,  note. 

right  of  purchaser  to  before  conveyance,  §  349. 

action  for,  how  to  be  brought,  §  349. 
Seplevin  for  exempt  chattels,  §  215  a. 

for  exempt  chattels,  damages  recoverable,  §  215  b 

taking  property  of  stranger  to  the  writ,  §  254. 

property  on  defendant's  person  cannot  be  taken,  §  255. 

when  officer  can  sustain,  §  268. 

when  sustainable  against  an  officer,  §  268. 

execution  in,  how  enforced,  §  468. 
Report  of  sale,  practice  in  chancery  with  respect  to,  §  306  b. 
Resale  should  be  made  if  purchaser  does  not  pay  his  bid,  §  301. 

whether  payment  must  first  be  demanded,  §  301. 

order  for  in  chancery,  when  and  how  to  be  obtained,  §  313  d. 

terms  of,  §  313  d. 

to  compel  payment  of  installments,  §  313  e. 

after  sale  under  execution,  §  313  g. 

after  sale  under  execution,  notice  of,  §  313  g. 

action  to  recover  deficiency  on,  §  313  h. 

motion  .o  recover  deficiency  on,  §  313  h. 

action  to  recover  deficiency  on,  defenses  to,  §  313  h. 
Rescue  of  property,  officer  cannot  plead  it  as  a  defense,  §  270. 
Retroactive  statutes  staying  execution,  §  34. 

destroying  execution  liens,  §  195. 

granting  exemptions,  §  219. 

governing  execution  sales,  §  294. 

granting  rights  of  redemption,  §§  294,  315. 
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Ketum  day  to  be  stated  in  the  writ,  §  44. 
error  in  stating,  §  44. 
omission  of  in  the  writ,  §  44. 
sale  of  real  estate  after,  §§  58,  106. 
what  acta  may  be  done  after,  §  106. 
receipt  of  money  after  is  not  official,  §  106. 
when  writ  may  be  returned  before,  §  353. 
postponement  of  by  stay  of  proceedings,  §  353. 
of  writ  of  possession,  §  471. 

writ  of  possession,  whether  continues  in  force  after,  §  473. 
Return  of  executions,  when  essential  to  issue  of  alias  writ,  §  49. 
when  not  essential  to  issue  of  alias  writ,  §§  52-54. 
time  for  extended  where  title  is  in  doubt,  §  275. 
absence  of  does  not  affect  purchaser's  title,  §  341. 
incorrect  does  not  affect  purchaser's  title,  §  341. 
must  be  made  in  writing,  §  353. 
when  to  be  made,  §  353. 

whether  is  valid  if  made  before  the  return  day,  §§  353,  399. 
officer  is  allowed  whole  of  return  term  in  which  to  make,  §  353. 
may  be  made  in  vacation  and  before  the  return  day,  §  353. 
may  be  made  after  return  day,  §  353. 
time  for  postponed  by  stay  of  proceedings,  §  353. 
by  whom  to  be  made,  §  354. 
if  by  deputy,  it  should  be  in  the  name  of  principal,  §  354. 

form  of,  §  355. 

not  complete  till  filed,  §§  355,  358. 

kinds  of,  §  355. 

statutes  prescribing  forms  are  directory,  §  355. 

presumptions  and  intendments  indulged  in  favor  of,  §  355. 

what  returns  are  sufficient  to  show  that  defendant  has  no  property 
§356. 

when  nulla  bona  is  a  proper  return,  §  356. 

forms  of  returns  of  not  satisfied,  §  356. 

forma  when  levy  has  been  made  or  money  paid,  §  357. 

forms  of  return  of  partly  satisfied,  §  357. 

amendments  cannot  be  compelled,  §  358. 

amendments  are  liberally  allowed,  §  358. 

amendments  leave  for,  how  obtained,  §  358. 

nunc  pro  tunc,  §  358. 

amendment,  permitted  only  to  make  it  speak  the  truth,  §  358. 

amending  after  expiration  of  officer's  term,  §  359. 

when  amendments  may  be  allowed,  §  359. 

scope  within  which  amendment  may  be  allowed,  §  360. 

amending  by  affixing  signature  of  officer,  §  360. 

amending  by  canceling  old  and  substituting  new  return,  §  360. 

effect  of  amendments,  §  360. 

amendments  are  granted  only  in  furtherance  of  justice,  §  ^60. 

quashing,  §  361. 
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quashing,  causes  for,  §  361. 

qtiashing,  notice  of  motion  for,  §  361, 

quashing,  effect  of,  §  361. 

construction  of,  §§  362,  384. 

is  not  evidence  of  act  of  any  person  other  than  the  officer,  §  363. 

is  part  of  the  record  in  the  case,  §  363. 

when  it  is  admissible  as  evidence,  §  363. 

■when  conclusive  on  the  parties,  §§  364,  387. 

when  conclusive  on  strangers,  §§  365,  387. 

when  prima  facie  on  strangers,  §§  365,  387. 

when  evidence  for  or  against  the  officer  who  made  it,  §  366. 

explaining,  §  364. 

varying  by  parol  or  other  evidence,  §  364. 

on  writ  of  possession  is  not  conclusive,  §  364. 

conclusiveness  of  in  favor  of  officer,  §  367. 

what  must  be  proved  in  action  for  false  return,  §  366. 

how  and  by  whom  it  may  be  compelled,  §  367. 

no  action  for  non-return  in  England,  §  368. 

action  for  non-return  sustainable  in  United  States,  §  368. 

defenses  to  action  for  not  making  a  return,  §  368. 

actions  for  false  returns,  §  369. 

what  sufficient  to  show  that  defendant  had  notice  to  choose  appraiser, 
§375. 

what  must  show  concerning  the  oath  of  the  appraisers,  §  376. 

what  must  show  under  an  extent,  §  384. 

under  an  extent  is  conclusive,  §  387. 
Keversal  of  judgments,  effect  on  title  where  stranger  purchased,  §  345. 

restitution  after  reversal,  §§  346,  347. 

effect  on  plaintiff's  title,  §  347. 

partial  does  not  impair  purchaser's  title,  §  347. 

effect  where  property  has  been  extended  instead  of  sold,  §  347. 

effect  on  attorney  purchasing,  §  347. 

s 

Sale,  necessity  for  change  of  posession  after,  §§  147-156. 

necessary  for  delivery  as  against  creditors,  §  157. 

of  exempt  property,  §  218. 

under  venditioni  exponas,  §§  58-60. 
Sale  under  execution  made  by  officer  under  writ  in  favor  of  himself  is  void, 
§40. 

after  the  return  day,  §  106. 

of  property  not  subject  to  the  writ,  §§  109,  215. 

of  exempt  property,  §  215. 

of  public  property  is  invalid,  §  126. 

no  necessity  for  change  in  the  possession  of  the  property,  §  151. 

of  franchises  and  property  of  a  corporation,  §  180. 
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of  homeetead  and  exempt  property  is  void,  §§  215,  239. 

whether  levy  is  essential  to,  §  274. 

levy  presumed  in  support  of,  §  274. 

general  synopsis  of  duties  of  officera  in  regard  to,  §  283. 

after  judgment  is  satisfied,  §  283. 

officers  duty  to  make  without  delay,  §  283. 

plaintiff  may  not  delay,  where  others  are  interested,  §  283. 

when  must  be  preceded  by  appraisement,  §  284. 

effect  of  without  appraisement,  §  284. 

notice  of,  form  and  object  of,  §  285. 

notice  of,  how  given,  §  285. 

notice  of,  time  to  be  given,  and  how  computed,  §  285. 

notice  of,  may  be  waived,  §  286. 

vacating  for  want  of  notice,  §  286. 

not  void  for  want  of  notice,  §  286. 

necessity  for  inquisition  in  Pennsylvania,  §  283,  note. 

when  may  be  made,  §  287. 

must  not  be  made  after  sunset,  §  287. 

officer  making  on  wrong  day  not  compelled  to  complete,  §  287. 

vacating  because  made  at  improper  time,  §  287. 

made  after  sunset  is  void,  §  287. 

of  property  in  possession  of  receiver  is  void,  §  287. 

adjournment  of,  power  of  sheriff  to  order,  §  288. 

adjournment  of,  discretion  of  officer  in  respect  to,  §  288. 

adjournment  of,  notice  of,  §  288. 

adjournment  of,  to  a  different  place,  §  288. 

power  to  adjourn  cannot  be  delegated  by  officer  to  one  of  the  parties, 

§  288. 
bid  is  withdrawn  on  adjournment  of,  §  288. 
adjournment,  power  to  order  is  dependent  on  original  notice  of  sale, 

§288. 
place  of,  officer  may  select,  if  statute  is  silent,  §  289. 
made  at  a  wrong  place  is  generally  void,  §  289. 
made  outside  of  county  is  void,  §  289. 

how  to  be  made  where  defendant's  lands  are  in  two  counties,  §  289. 
personal  property  must  be  present  at,  §  290. 
personal  property  sold  must  be  segregated,  §  290. 
maybe  made  by  sheriff  or  constable,  or  his  deputy,  §  291. 
who  to  make  when  sheriff  is  disqualified,  §  291. 
court  may  appoint  a  person  to  conduct,  §  291 , 
sheriff  has  no  power  to  impose  special  terms  and  conditions,  §  291. 
made  by  officer  at  a  place  where  he  has  no  authority  to  act,  §  291. 
made  by  one  officer  under  a  writ  directed  to  another,  §  291. 
of  personalty  not  present  at  the  sale,  whether  absolutely  void,  §  291.. 
trustee  or  agent,  purchase  by,  §  292. 
sheriff  cannot  act  as  agent  of  the  purchaser  at,  §  292. 
bid  at,  whether  may  be  made  by  letter,  §  292. 
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purchaser  at,  must  have  capacity  to  hold  real  estate,  §  292. 

parties  to  cause,  when  may  purchase  at,  §  292. 

co-tenant,  whether  may  purchase  interest  of  his  co-tenant  at,  §  292. 

neither  oflSoer  nor  deputy  to  have  any  interest  in,  §  292. 

who  may  bid  at,  §  292. 

must  be  to  the  highest  bidder,  §  293. 

must  be  made  under  the  law  in  force  at  the  sale,  §  -294. 

large  tracts  shall  be  subdivided  at,  §  295. 

should  cease  as  soon  as  the  writ  is  satisfied,  §  295. 

vacated  because  sale  was  excessive  in  quantity,  §  295. 

failure  to  subdivide  tract  sold  into  parcels,  §  295. 

delay  in  moving  to  vacate,  what  excuses,  §  296. 

judicial  sales,  confirmation  of,  cures  defect  of  sale  en  masses  §  296. 

subdivision  into  tracts  for  purpose  of,  when  required,  §  296. 

en  masse,  when  proper,  §  296. 

should  not  be  made  en  masse,  §  296. 

vacated  because  made  en  masse,  §  296. 

of  equities  of  redemption  must  be  made  en  masse,  %  296. 

agreements  to  prevent  competition,  §  297. 

effect  of  combinations  and  devises  to  prevent  competition,  §  297. 

vacating  for  combination  of  bidders,  §  297. 

combinations  to  bid  at,  when  proper,  §  297. 

the  effect  of  puffers,  §  298. 

whether  within  the  statute  of  frauds,  §  299. 

not  to  be  on  credit,  §  300. 

must  be  for  cash,  §  300. 

plaintiff  may  waive  payment  in  cash,  §  300. 

bid  when  may  be  withdrawn,  §  300. 

bid  by  letter,  §  300. 

order  in  which  different  parcels  may  be  offered,  §  300. 

order  of,  when  the  defendant  has  aliened  different  parcels,  §  300. 

payment  of  bid,  duty  of  officer  in  respect  to,  §  301. 

payment,  how  compelled,  §  301. 

purchsiser  may  resist  payment  of  bid  if  proceedings  are  void,  §  301. 

purchaser  cannot  resist  payment  of  bid  because  defendant  has  no  title, 

§301. 
caveat  emptor  is  the  rule  of,  §  301. 
liability  of  oificers  for  wrongful  sales,  §  302. 
liability  of  plaintiff  for  wrongful  sales,  §  303. 
liability  of  officers  for  not  selling,  §  304. 
vacating  for  inadequacy  of  price,  §  304  i. 
vacating  for  surprise,  misapprehension,  etc.,  §  304  h. 
irregularities  in,  which  are  cured  by  confirmation,  §  304  1. 
who  may  move  to  vacate,  §  305. 
notice  of  motion  to  vacate,  §  306. 
acquiescence  in,  waives  right  to  vacate,  §  307. 
may  be  rejected,  but  cannot  be  modified  in  terms,  §  312. 
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confirmation  of,  §  312. 

redemption  from.     See  Chapter  XXI. 

of  equities  of  redemption,  §  382. 

enjoining.     See  Injunction. 
Satisfaction  of  execution  by  fraud  or  mistake  vacated,  §  53. 

by  sale,  vacating  because  defendant  had  no  title,  §  54. 

vacating  apparent,  §  54. 

by  levy,  what  rebuta  presumption  of,  §  269. 

by  levy  on  personalty,  §  269. 

by  elegU,  §§  282,  371. 

not  by  levy  on  real  estate,  §  282. 

return  of,  when  may  be  quashed,  §  361. 

by  payment,  to  whom  it  may  be  made,  §  442. 

by  payment,  how  it  may  be  made,  §  443. 

when  a  payment  is  not  a  satisfaction,  §  444. 

by  proceedings  under  execution,  §  445. 

by  levy,  §§  269,  445. 

by  proceedings  under  elegit,  §§  282,  445 

by  arrest  of  defendant,  §§  445,  462. 

payment  of  writ,  which  fails  to  provide  for  interest,  §  445. 

by  release  of  defendant  after  arrest,  §  464. 

vacating,  §§  53,  54,  352,  361,  445. 

for  the  possession  of  personalty,  §  468. 
Satisfied  judgments,  execution  on,  whether  void,  §  19. 

execution  on,  plaintiflF  liable  for  issuing,  §  19. 

execution  on,  will  be  quashed,  §  77. 

execution  on,  officer  can  justify  under,  §  101. 

enjoining  execution  on,  §  436. 
Savings  bank,  garnishment  of,  §  168. 
Scire  facias,  motion,  remedy  by,  has  superseded,  §  27  a. 

disuse  of,  remedy  by,  §  35. 

remedies  in  place  of,  §  35. 

when  not  required  to  authorize  alias  writs,  §  51. 

defined,  §  81. 

when  necessary,  §  81. 

from  what  court  to  issue,  §  81,  note. 

is  not  a  new  action,  §  81. 

judgment  on,  §  81. 

in  Pennsylvania,  §  81. 

in  personal  actions  given  by  statute,  §  82. 

in  other  actions  given  by  common  law,  §  82. 

actions  in  which  it  is  not  required,  §  82. 

on  decrees,  §  82. 

to  enforce  payment  of  alimony,  §  82. 

when  necessary,  §  83. 

on  account  of  marriage,  §  84. 

on  account  of  bankruptcy,  §  84. 
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on  account  of  death,  §§  85,  96. 

heirs,  when  necessary  parties  to,  §  85. 

personal  representatives,  when  necessary  parties  to,  §  85. 

on  death  of  one  of  several  defendants,  §  85. 

parties  plaintiff,  §  86. 

parties  defendant,  §  87. 

parties  defendant,  discontinuance  as  to  one  is  to  all,  §  87. 

parties  defendant,  when  all  need  not  be  joined,  §  87. 

when  necessary  to  summon  terre-tnnants,  §  87. 

holders  of  adverse  title  not  proper  parties,  §  87. 

administrator  and  heirs  as  parties,  §  87. 

tenants  of  defendant,  whether  necessary  parties  to,  §  87. 

non-resident  executor  need  not  be  made  party,  §  87. 

complaint  for,  none  necessary,  §  88. 

demurrer  to,  §  88. 

heirs  and  terre-tenants  need  not  name,  §  88. 

matters  to  be  stated  in  the  writ,  §  88. 

against  executor  or  administrator,  what  must  show,  §  88. 

form  of  the  writ,  §  88. 

amending,  §  88. 

return  to,  must  give  names  of  parties  summoned,  §  88. 

constructive  service  of,  §  89. 

serving,  §  89. 

relief  from,  §  89. 

defenses  to,  §  90. 

default  in,  §  90. 

declaration  in,  §  90. 

pleas  in,  §  90. 

time  for  suing  out,  §  90. 

judgment  not  subject  to  collateral  attack,  §  90. 

irregular,  §  92. 

judgment  upon,  §  92  a. 

effect  of,  §92  a. 

second,  §  93. 

form  of  execution  on,  §  94. 

motions  as  substitutes  for,  §§  95-97. 
Scbool  directors  cannot  be  garnished,  §  132. 
Seal,  whether  essential  to  writ,  §  46. 

added  by  amendment,  §  70. 
Secret  transfers  cannot  be  asserted  against  a  purchaser,  §  336. 

when  avoid  transfers,  §  143. 
Secret  vices  cannot  prejudice  innocent  purchaser,  §  343. 
Selection  of  exempt  property,  §  212. 

of  property  to  be  levied  upon,  §  258. 
Separate  parcels  of  land,  when  may  be  held  as  one  homestead,  §  247. 
Separate  property  of  wife  not  subject  to  execution  against  husband,  §  127. 

when  subject  to  execution  against  herself,  §  128. 
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SequoBtari  facias  defined,  §  6. 

Sequestration,  commission  or  writ  of,  when  issues,  §  8  a. 

writ  of,  defined,  §  10. 

proceedings  to  obtain  writ  of,  §  37  o. 

issue  of,  when  proper,  §  37  c. 

orders  in  aid  of  writ  of,  §  37  c. 

death  of  defendant  abates,  §  37  o. 

sale  under,  §  37  c. 

form  of  writ  of,  §  47  a. 

property  subject  to,  §  125  a. 

issue  of,  creates  no  liens,  §  125  a. 

conveyances  made  to  avoid,  §  125  a. 

title  to  lands  cannot  be  acquired  by,  §  125  a. 
Sequestrators  sale  of  personal  assets  by,  §  8  a. 
Servant  garnishment  of  property  in  possession  of,  §  160  a. 
Sheriffs  and  constables  cannot  serve  writ  to  which  they  are  parties,  §  40. 

terms  of  office,  acta  which  may  do  after,  §  62. 

must  indorse  on  writ  date  of  its  receipt,  §  98. 

what  writs  will  justify  action  under,  §  100. 

must  refuse  to  execute  void  writs,  §  100. 

need  not  go  behind  their  writs,  §  101. 

need  not  show  any  judgment,  §  101. 

not  responsible  for  latent  defects  in  process,  §  101. 

how  affected  by  notice  of  defects  in  process,  §  102. 

need  not  see  that  there  is  any  judgment,  §  101. 

must  execute  amendable  process,  §  103. 

need  not  execute  writs  void  between  the  parties,  §  103. 

must  not  execute  writ  beyond  their  jurisdiction,  §  104. 

must  not  execute  satisfied  or  suspended  writ  after  notice,  §  105. 

how  long  officer  may  act  under  writ,  §  106. 

what  may  be  done  after  the  return  day,  §  106. 

diligence  required  of,  §§  107,  252. 

under  whose  control  they  must  act,  §  108. 

property  in  custody  of,  cannot  be  levied  nor  garnished,  §  130. 

liabilities  and  duties  regarding  exempt  property,  §§211,  215. 

duties  in  having  exempt  property  appraised,  §  213. 

liability  for  want  of  diligence  in  levying,  §  252. 

not  entitled  to  special  instructions  from  plaintiff,  §  252. 

nmst  search  for  property  to  levy,  §  252. 

diligence  required  in  levying  writ,  §  252. 

inquiries  for  property,  duty  to  make,  §  252. 

inadequate  levy,  liability  for,  §  253. 

liable  for  inadequate  and  excessive  levies,  §  253. 

liable  for  not  levying  on  goods  of  defendant,  §  254. 

liable  for  levying  on  goods  of  stranger,  §  254. 

liable  for  levying  whole  property  where  defendant  owns  moiety,  §  254. 

executing  writs  directing  seizure  of  specific  property,  §  254. 

sureties  of,  liability  for  levy  on  property  of  stranger,  §  254. 
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of  their  right  to  seize  property  on  defendant's  person,  §  255. 
of  their  right  to  break  inner  and  outer  doors  to  make  levy,  §  256. 
how  must  make  a  levy,  §  260. 
the  property  they  acquire  by  levy,  §  268. 
may  sustain  action  of  trespass,  trover,  or  replevin,  §  268. 
degree  of  care  they  must  exercise  over  property  levied  upon,  §  270. 
must  not  permit  property  to  be  rescued,  §  270. 
must  not  permit  property  to  be  stolen,  §  270. 
liable  for  maltreating  live-stock,  §  270. 
liable  for  levy  under  void  writ,  §  272. 
liable  for  levy  on  goods  of  stranger,  §§  272,  302. 
liable  for  levy  on  exempt  property,  §§  272,  302. 
liable  for  levy  on  real  estate  first,  §  272. 
how  to  proceed  where  title  is  doubtful,  §  275. 
how  to  compel  indemnity,  §  275. 

when  they  may  compel  plaintiff  to  indemnity  them  for  damages  recov- 
ered, §  275. 
synopsis  of  duties  in  reference  to  sales,  §  283. 
discretion  of,  in  adjourning  sales,  §  288. 

selling  property  at  wrong  place,  become  trespassers  ah  initio,  §  289. 
liable  for  selling  at  improper  place,  §§  290,  302. 
when  may  conduct  sales,  §  291. 
when  may  make  sale  after  out  of  office,  §  291. 
when  administrator  of ,  may  sell,  §  291. 
have  no  power  to  impose  terms  of  sale,  §  291. 
making  sale  beyond  their  county,  §  291. 
must  not  have  any  interest  in  sales,  §  292. 
must  not  act  as  agent  of  bidders,  §  292. 
should  subdivide  lands  at  execution  sale,  §  295. 
should  rarely  sell  two  or  more  tracts  en  masse,  §  296. 
payment  of  bid,  liability  for  not  compelling,  §  301. 
liability  for  misinforming  party  of  place  of  sale,  §  302. 
liability  for  not  disclosing  the  nature  of  the  interest  to  be  sold,  §  302. 
liability  for  selling  exempt  property,  §  302. 
liability  for  selling  goods  of  stranger  to  the  writ,  §  302. 
liability  for  selling  without  notice,  §  302. 
liability  for  selling  en  masse,  §  302. 
liable  for  excessive  sales,  §  302. 
liable  for  sale  after  injunction,  §  302. 
liable  for  sale  after  supersedeas,  §  302. 
liable  for  refusing  or  neglecting  to  sell,  §  304. 
defenses  to  action  for  not  seMing,  §  304. 
vacating  sale  for  misconduct  of,  §  308. 
redemption  money  may  be  tendered  to,  §  318. 
cannot  waive  compliance  with  redemption  laws,  §  319. 
conveying  after  out  of  office,  §  327. 
cannot  warrant  title,  §  335. 
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return  of  execution  by,  not  essential  to  purchaser's  title,  §  341. 

where  liable  for  failure  of  title,  §  352. 

return  of,  made  before  or  after  return  day,  §  353. 

return  of,  may  be  signed  with  mark,  §  355. 

return,  compelling  amendment  of,  §  358. 

after  expiration  of  term,  may  amend  return,  §  359. 

cannot  controvert  their  own  returns,  §  364. 

when  their  returns  are  evidence  for  or  a^inst  them,  §  366. 

may  show  that  property  levied  on  is  not  defendant's,  §  366. 

may  show  facts  not  inconsistent  with  their  returns,  §  366. 

how  compelled  to  return  process,  §  367. 

return  not  conclusive  evidence  in  favor  of  in  action  for  breach  of  duty, 
§357. 

liability  for  non-return  of  writs,  §  368. 

payment  to,  of  debt  due  defendant,  §§  423,  442. 

embezzlement  of  proceeds  of  sale  by,  §  442,  note. 

cannot  keep  execution  alive  after  payment,  §  444. 

payment  to,  in  what  may  be  made,  §  443. 

liability  for  proceeds  of  writ,  §§  448,  450. 
Shop,  when  exempt  as  part  of  homestead,  §  245. 
Shrubs  and  shrubbery,  when  and  how  subject  to  execation,  §  113. 
Signature  added  as  an  amendment,  §  69. 

of  justice,  is  essential  to  a  writ,  §  45. 
Span  of  horses,  what  exempt  as,  §  227. 
Special  property,  what  acquired  by  levy,  §  268. 
Spendthrift,  execution  against  person  of,  §  459. 
Statp  is  bound  by  exemption  laws,  §  217. 
State  officials  cannot  be  garnished,  §  132. 
Statute  merchant,  execution  under,  §  1. 
Statute  staple,  execution  under,  §  1. 
Statute  of  frauds  is  not  applicable  to  judicial  sale,  §  299. 

whether  applicable  to  execution  sale,  §  299. 

memorandum  of  sale,  what  sufficient,  §  299. 

whether  agreement  to  purchase  for  defendant  is  within,  §  337. 
Statute  of  limitations  in  actions  founded  on  sheriff's  deeds,  §  333. 
Statutes,  English,  authorizing  execution  on  decrees  and  orders,  §  10. 

granting  stay  of  execution,  whether  constitutional,  §  34. 

defeating  execution  liens,  whether  constitutional,  §  195. 

granting  exemptions,  whether  constitutional,  §  219. 

granting  right  of  redemption  whether  constitutional,  §  315. 
Stay  of  execution  by  appeal,  writ  of  error,  or  certkn-ari,  %  32. 

effect  on  prior  levy,  §§  32,  271. 

to  prevent  inequitable  use  of  the  writ,  §  32. 

discretionary  power  to  grant,  §  32. 

during  pendency  of  appeal,  §  33. 

issue  of  writ  pending,  §  33. 

constitutionality  of  stay  laws,  §  34. 
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Stock  in  corporations,  how  levied  upon,  §  262  a. 

effect  of  sale  of,  under  execution,  §  348. 

whether  subject  to  creditors'  suits,  §  425. 
Stockholder,  garnishment  of,  for  assessments  of  stock,  §  162  a. 
Stranger  to  the  writ,  remedies  of,  where  hia  property  is  levied  upon,  §  254. 

may  sue  in  trespass,  trover,  or  replevin,  §  254. 

may  recover  on  ofHoer'a  official  bond,  §  254. 
Style  of  execution,  amendment  of,  §  67. 
Su'orogation,  right  of  purchaser  at  void  sale  to,  §  352. 
Successive  levies  may  be  made  under  one  writ,  §  253. 
Sunday,  writs  not  to  be  served  on,  §  252. 

notice  published  on,  §  285  e. 

writs  not  to  be  returned  on,  §  353. 
Supersedeas,  by  appeal,  writ  of  error,  or  certiorari,  §  32. 

effect  of,  §  32. 

issued  by  the  court  having  the  record,  §  32. 

how  obtained,  §  33. 

effect  on  proceedings  already  taken,  §  33. 

venditioni  exponas  after,  §  58. 

duty  of  officer  after,  §§  105,  302. 

effect  on  prior  levy,  §  271. 
Supplemental  proceedings  defined,  §  292. 

definition  of  terms  used  in  this  chapter,  §  392. 

objects  of,  §  393. 

classification  of  by  statute  in  New  York,  §  393,  note. 

rules  governing  creditor's  bill  apply  to,  g  394. 

adequacy  of  ordinary  remedy,  whether  a  bar  to,  §  394. 

equitable  assets  are  subject  to,  §  394. 

ancillary  remedies,  §  394. 

lien  on  equitable  assets  procured  by,  §  394. 

whether  they  supersede  creditors'  suits,  §  394. 

nature,  classification,  and  effect  of,  §  395. 

judgment  in  is  res  jitdicata,  §  395. 

time  within  which  may  be  prosecuted,  §  396. 

non-residents  are  not  subject  to,  §  396. 

against  lunatics,  infants,  and  married  women,  §§  396,  398  a. 

Oil  what  judgments  they  may  be  based,  §  396. 

who  may  hear  and  determine,  §  397. 

when  the  order  to  appear  must  be  made  by  a  court,  and  when  by  a  j  udge, 
§397. 

jurisdiction  of  depends  on  compliance  with  statute,  §  397. 

on  judgment  of  federal  courts,  §  397. 

who  may  prosecute,  §  398. 

against  whom  may  be  prosecuted,  §  398  a. 

corporations,  when  not  subject  to,  §  398  a. 

witness  in,  and  what  may  be  required  to  answer,  §  398  b. 

who  entitled  to  prosecute,  §  .S98. 

judgment  creditor,  who  is,  within  meaning  of  statute  regarding,  §  398. 
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classification  of,  §  399. 

proceedings  against  defendant  to  discover  assets,  §§  399-405. 
facts  necessary  to  compel  defendant  to  appear  and  answer,  §  399. 
execution  must  issue  and  be  returned,  §  399. 
may  be  founded  on  a  return  made  before  the  return  day,  §  399. 
do  not  prevent  issue  of  alias  writs,  §  369. 
not  barred  by  the  issue  of  an  alias  writ,  §  399. 
affidavit  for,  §§  400,  408. 

affidavit  for,  by  whom  made,  and  what  to  contain,  §  400. 
affidavit  for,  what  must  state,  §  400. 

disposition  of  court  to  exact  great  strictness  of  procedure,  §  400. 
order  to  appear,  irregularities  do  not  justify  disobedience  to,  §  401. 
order  to  appear,  how  enforced,  §  401. 
order  to  appear,  form  of,  §  401. 
order  to  appear  may  restrain  transfers,  §  401. 
arrest  of  defendant  in,  §  401  a. 
order  to  appear,  how  and  when  to  be  served,  §  402. 
service  of  order  to  appear,  how  should  be  made,  §  402. 
when  the  defendant  must  appear,  §  403. 
what  abates,  §  403. 
adjournments  of,  §  403. 

defendant,  grounds  for  discharge  of  without  examination,  §  403  a. 
examination  of  defendant  and  of  witnesses,  §  404. 
what  questions  must  be  answered,  §  404. 
order  to  deliver  property,  §  405. 

order  to  deliver  property,  when  proper  and  how  enforced,  §  405. 
proceedings  to  reach  known  assets,  §  406. 
arrest  of  defendant,  §  406. 
affidavit  for,  what  should  state,  §  406. 
second  examination  of  defendant,  §  406  a. 
proceedings  against  third  persons,  §  407. 

third  person  may  be  required  to  appear  before  defendant  in,  §  407. 
what  required  to  compel  examination  of  third  persons,  §  408. 
restraining  transfers,  §  409,  note, 
who  are  proper  persons  to  be  summoned,  §  409. 
how  corporation  may  be  summoned,  §  409. 
what  strangers  to  the  suit  may  be  compelled  to  appear,  §  410. 
summoning  infants,  §  410. 
summoning  non-residents,  §  410. 
summoning  corporations,  §  410. 
summoning  wife  of  defendant,  §  410. 
who  must  be  notified  to  appear,  §  411. 
the  lien  and  liability  created  by,  §  412. 
hold  no  demands  arising  after  the  notice  to  appear,  §  414. 
the  answer  and  examination,  §  415. 
the  answer,  form  of,  and  amendments  to,  §  415. 
answer  of  garnishee,  effect  of  as  evidence,  §  415. 
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deienses  available  in,  §  417. 

offsets  available  in,  §  417. 

order  to  garnishee  to  deliver  property,  §  418. 

order  to  pay  debt  into  court,  §  418. 

order  authorizing  suit,  §  418. 

person  paying  in  obedience  to  order  will  be  protected,  §  418. 

party  not  before  court  not  affected  by,  §  418. 

judgment  in,  when  protects  garnishee,  §  418. 

receiver  in,  §  419. 

receiver  in,  appointment,  duties,  title,  and  powers,  §§  419,  420. 

property  which  may  be  reached  by,  §  420. 

property  situate  in  another  state,  §  420. 

contempts,  how  and  when  punished,  §  421. 

costs,  when  and  to  whom  allowed,  §  422. 

payment  to  sheriff  or  constable,  §  423. 
Sureties,  levy  on  property  of,  §  259. 

remedy  of,  when  principal  has  property,  §  259. 

on  forthcoming  bond,  defenses  of,  §  264. 

released  by  release  of  levy  against  principal,  §  269. 

when  may  keep  execution  alive  after  payment,  §  444. 
Surgical  instruments  exempt  as  tools,  §  226." 
Suspension  of  right  to  execution  by  issue  and  levy  of  another  writ,  §  31. 

by  order  staying,  §  32. 

by  allowance  of  writ  of  error  or  certiorwri,  §  32. 

by  appeal,  §  32. 

T 

Team  defined,  §  227. 

what  exempt  from  execution  as,  §  227.  ' 

Teamster,  who  entitled  to  exemption  as,  §§  224,  227. 
Tenant,  when  his  fixtures  are  subject  to  execution,  §  114. 

■  when  his  crops  are  subject  to  execution,  §  123. 
Tenant  by  entireties  has  no  estate  subject  to  execution,  §  186. 
Tenant  in  common,  redemption  by,  §  320. 

effect  of  redemption  by  creditor  of,  §  321. 
Tender,  release  of  levy  by,  §  271  a. 

when  equivalent  to  redemption,  §  321. 
Term  of  oflQce,  act  of  deputy  after  expiration  of  principal's  term,  §  62. 

completion  of  execution  after,  §  62. 

deed,  execution  of  after,  §  62. 
Terre-tenants  summoning  on  scire  facias,  §§  87,  89. 

naming  in  scire  facias,  §  88. 

defenses  of  to  scire  facias,  §  90. 
Teste  of  executions,  date  of,  §  45. 

of  alias  writs,  §  55. 

lien  dates  from,  at  common  law,  §  199. 
Thrashing  machine  not  exempt  as  a  "  tool,"  §  226. 
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Timber,  purchaser's  right  to  fallen,  §  349  b. 
Time  for  amending  writs,  §  71. 

for  quashing  writs,  §  76. 

in  which  scire  facias  may  issue,  §  91. 

of  receiving  execution  should  be  indorsed  thereon,  §  98. 

of  attaching  of  execution  lien,  §§  199-201. 

within  which  exemption  may  be  claimed,  §  212. 

when  premises  become  exempt  as  homesteads,  §  241. 

■when  levy  should  be  made,  §  252. 

of  sale,  how  may  be  designated  in  the  notice,  §  285  c. 

at  which  sale  should  be  made,  §  287. 

within  which  motion  may  be  made  to  vacate  a  "lumping  sale,"  S  296. 

within  which  motion  may  be  made  to  vacate  sales,  §  307. 

within  which  suit  may  be  brought  to  vacate  a  sale,  §  307  a. 

for  redemption,  may  be  diminished  but  not  increased,  §  315. 

for  redemption,  when  may  be  extended,  §  316. 

for  redemption,  not  extended  by  act  of  defendant,  §  316. 

for  redemption,  how  computed,  §  316. 

for  returning  executions,  §  353. 

for  amending  returns  of  executions,  §  359. 

in  which  supplemental  proceedings  may  be  prosecuted,  §  396. 
Time  for  issue  of  execution,  not  before  rendition  of  judgment,  §  24. 

issue  before  docketing,  §  24. 

consequence  of  premature  issue,  §  25. 

latest  time  for,  §  27. 

computing  time  for,  §  28. 

extended  by  delay  caused  by  defendant,  §  28. 

teste  of  execution,  §§  35,  37. 

after  death  of  sole  plaintiff  or  defendant,  §  35. 

amending,  §  71. 

for  issuing  scire  fadaa,  %  91. 
Title,  how  affected  by  levy,  §  268. 

doubtful,  how  officer  to  procure  indemnity  from,  §  275, 

claim  by  stranger  to  suit,  §  275. 

effect  of  trial  of  by  jury  under  English  practice,  §  276. 

effect  of  trial  of  by  jury  under  American  practice,  §  277. 

interpleader  to  compel  settlement  of,  §  278. 

releasing  purchaser  for  defects  in,  §  304  k. 

defects  in  as  defense  to  action  for  amount  of  bid,  §  313  h. 

of  defendant  not  divested  till  a  deed  is  made,  §  324. 
Title  of  purchaser  at  execution  sale  obtains  defendant's  title  and  none 
other,  §  335. 

caveat  emptor  is  the  rule,  §  335. 

includes  covenants  for  title,  §  335. 

does  not  embrace  after-acquired  title,  §  335. 

under  sale  for  purchase-money,  §  335. 

how  affected  by  secret  liens,  equities,  and  transfers,  §  336. 

how  affected  by  agreement  to  hold  in  trust  for  defendant,  §  337. 
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how  aflfeoted  by  prior  liens,  §  338. 

not  affected  by  error  nor  irregularity  in  proceedings,  §  339. 

not  subject  to  collateral  attack,  §  339. 

not  aflfected  by  showing  that  personalty  could  be  levied,  §  339. 

how  affected  by  irregularities  where  plaintiff  or  his  attorney  have  pur- 
chased, §  340. 

not  dependent  on  officer's  return,  §  341. 

how  affected  by  fraudulent  practices  of  purchaser,  §  342. 

not  affected  by  secret  vices,  §  343. 

whether  whole  consideration  must  be  paid  to  protect  from  secret  vices, 
§344.  y 

effect  of  reversal  because  judgment  was  void,  §  345. 

effect  of  reversal  because  judgment  was  erroneous,  §  345. 

how  enforced,  §  350. 

what  defenses  may  be  asserted  against,  §  351. 

remedy  for  failure  of,  §  352. 
Tools  defined,  §  226. 

exemption  of,  and  who  may  claim,  §  226. 
Tort,  claim  for  is  not  subject  to  garnishment,  §  167. 

is  not  changed  by  verdict,  §  167. 

exemption  rights  against  judgment  for,  §  217. 
Trade-marks,  creditor's  bill  to  reach,  §  425. 
Transcripts  from  other  courts,  execution  on,  §  14. 

execution  on,  when  void,  §  14. 

irregularities  in  writs  issued  on,  §§  14,  38. 
Trees,  when  may  be  sold  as  personalty,  §  113. 
Trespass,  what  acts  amount  to,  §  260. 

when  officer  can  sustain,  §  268. 

officer  liable  for  levy  on  stranger's  goods,  §  272. 

plaintiff  liable  for  levy  on  stranger's  goods,  §  273. 

indamnitors  liable  for,  §  273. 

lies  for  abuse  of  an  authority  derived  from  the  law,  §  302. 

lies  for  wrongful  sale,  §  302 
Trial  of  right  of  property,  effect  of,  §§  276,  277. 

whether  claimant  must  resort  to,  §  277. 

by  whom  may  be  demanded,  §  277. 

by  whom  decided,  §  277. 

what  issues  may  be  litigated  in,  §  277. 

upon  what  rights  claimant  may  recover,  §  277. 

who  may  demand,  §  277. 

effect  of  verdict  on,  §  277. 
Trover,  against  officer,  for  exempt  chattels,  §  215  a. 

for  exempt  chattels,  measure  of  damages,  §  215  b. 

when  officer  can  sustain,  §  268. 
Trusts,  resulting,  not  subject  to  execution  against  trustee,  §  173. 
Trust  deed,  when  fraudulent,  §  145.  , 
Trustee,  execution  against  does  not  affect  trust  estate,  §  173. 
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garnishment  of,  §  62. 

sale  under  execution  against,  §  335. 
Trust  estates.     See  Equitable  Interests. 

trust  without  interest  not  subject  to  execution,  §§  173,  181. 

cestui  que  trust's  interest,  how  may  be  withdrawn  from  execution,  §  189  a. 

cestui  que  trust,  discretion  in  favor  of  not  subject  to  execution,  §  189  a. 
Turnkey  may  bid  at  execution  sale,  §  292. 

u 

Unconstitutional  statute,  writ  issued  under  is  void,  §  100. 
TTuited  States,  officers  of  cannot  be  garnished,  §  132. 

exemptions  from  execution  prevail  against,  §  217. 
Unliquidated  damages,  claim  for  is  not  subject  to  garnishment,  §  167. 

defined,  §  167. 
Unmarried  person  may  be  householder  or  head  of  a  family,  §§  222,  223. 

may  sometimes  hold  a  homestead,  §  240. 
Unrecorded  instruments,  purchaser  is  protected  from,  §  336. 

purchaser  is  protected  from  unless  he  had  notice,  §  336. 

purchaser  is  protected  from  unless  he  is  plaintiflf,  §  336. 
Uses,  statute  of,  conditions  under  which  executes  the  use,  §  188. 
Usurious  interest,  garnishment  of  moneys  paid  as,  §  167. 

V 

Vacating  ejiecutions.     See  Quashing. 

claasification  of  grounds  for,  §  73  a. 

motion  for  is  not  a  revisory  proceeding,  §  73  a. 
Vasatin;^  sales  for  want  of  notice,  §§  286,  308. 

because  made  on  wrong  day,  §  287. 

becau53  personal  property  was  not  present,  §  290. 

because  the  sheriff  was  interested  as  a  purchaser,  §  292. 

because  property  was  not  subdivided,  §  295. 

bscause  an  excessive  amount  was'sold,  §§  295,  308. 

because  property  was  sold  en  masse,  %  296. 

because  property  was  sold  en  masse,  when  motion  for  must  be  made, 
§  296. 

because  of  combinations  among  bidders,  §  297. 

because  of  devices  to  suppress  bidding,  §  297. 

because  of  devices  to  stimulate  bidding,  §  298. 

who  may  move  for,  §  305. 

persons  not  parties  to  the  suit,  when  may  move  for,  §  303. 

bidder  whose  bid  is  not  recognized  may  compel,  §  .305. 

judicial  sale,  motion  for,  when  must  be  made,  §  307. 

notice  of  motion  must  be  given  to  all  parties  interested,  §  306. 

notice  of  motion  must  be  given  to  plaintiff,  defendant,  and  parchaser, 

§306. 

Vol.  II.  — UO 
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without  notice  is  void,  §  306. 

time  within  which  motion  for  must  be  mjide,  §  307. 

laches  in  suing  for,  §  307  a. 

for  want  of  notice,  §  308. 

iot  abase  of  discretion  in  conducting,  §  308. 

for  violating  agreement  to  bid  in,  for  defendant's  use,  §  308. 

because  of  agreement  stifling  competition,  §  308. 

because  only  one  bidder  was  present,  §  308. 

because  in  parcels,  when  should  be  in  gross,  or  vice  versa,  §  308. 

grounds  for,  §  308. 

for  misconduct  of  oflScer,  plaintiff,  defendant,  or  purchaser,  §  308. 

for  misrepresentation,  §  308. 

for  refusal  of  a  bid,  §  308. 

for  oppressive  division  of  property,  §  308. 

for  oppression,  §  308. 

for  denial  of  defendant's  right  of  selection,  §  308. 

for  selling  after  stay  of  writ,  §  308. 

for  fraud,  §  308. 

for  violating  agreement  to  postpone,  §  308. 

for  accident,  mistake,  inadvertence,  §  308. 

because  inclement  weather  prevented  the  attendance  of  bidders,  §  308. 

because  judgment  has  been  reversed,  §  308. 

for  inadequacy  of  price,  §  .309. 

when  to  be  sought  by  motion  and  when  by  bill,  §  310. 

in  chancery  may  be  by  motion,  §  310. 

remedy,  when  must  be  by  motion,  §  310. 
Variance  in  describing  the  judgment,  §  42. 

in  amount  of  judgment,  §§  42,  43. 

in  name  of  parties,  §  43. 

in  date  of  judgment,  §  43. 

in  alias  writs,  §  55. 

corrected  by  amendment,  §  67. 

quashing  writ  for,  §  78. 

insheriflf'sdeed,  §329. 
Vendee's  interest  before  conveyance,   whether  subject  to  execution, 

§194. 
Venditioni  exponas  defined,  §§  8,  57. 

gives  no  new  authority,  §  58. 

not  needed  to  authorize  sale,  §§  58,  106. 

where  no  fieri  facias  had  issued,  §  58. 

where  no  levy  has  been  made,  §  58. 

on  satisfied  judgment,  §  58. 

to  compel  sale  of  real  estate,  §  58. 

■with  fieri  facias  clause,  §  59. 

effect  of  sale  under,  §  60. 

continues  lien  of  former  writ,  §  60. 
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not  subject  to  collateral  attack,  §  61. 

irregularities  in,  §  61. 

to  whom  directed,  §  62. 

effoct  of  sale  under,  §  202. 

continuation  of  execution  lien  by,  §  202. 

liability  of  officer  for  not  returning,  §  368. 
Vendor,  execution  sale  of  interest  of,  §  181. 

mode  of  subjecting  to  execution,  debt  due  to,  §  181. 
Vendor's  interest  before  conveyance,  whether  subject  to  execution,  §  18L 
Vendor's  lien  not  subject  to  execution,  §  112. 

asserting  against  homestead,  §  249. 

eflFect  of  sale  under,  §  235. 

homestead  is  subject  to,  §  249  f. 
Void  executions  when  issued  out  of  wrong  court,  §  15. 

when  issued  on  void  judgment,  §§  16,  note,  20. 

when  issued  on  satisfied  judgment,  §  19. 

when  issued  without  plaintiff's  authority,  §  21. 

when  issued  by  officer  without  authority,  §  23. 

when  forged,  §  23. 

when  issued  after  death  of  plaintiff  or  defendant,  §§  35,  36. 

when  containing  no  order  to  levy,  §  41. 

when  defendant's  name  is  omitted,  §  42. 

when  amount  to  be  levied  is  omitted,  §  42. 

when  appearing  to  be  i9sued  from  court  not  ia  existence,  §  43. 

when  without  a  seal,  §  46. 

when  altered  without  authority,  §  47. 

defined,  §  73. 

quashing,  §  73. 

instances  of,  §  100. 

when  officer  cannot  justify  under,  g§  100,  103. 

when  officer  can  justify  under,  §  101. 

when  officer  need  not  execute,  §  103. 
Voidable  executions  issued  erroneously  to  another  county,  §  14. 

issued  without  authority  of  plaintiff,  §  21. 

issued  prematurely,  §  25. 

issued  against  agreement,  §  26. 

issued  after  year  and  day,  §§  29,  30. 

issued  pending  execution  of  another  writ,  §  31. 

issued  pending  stay  of  execution,  §  33. 

issued  for  too  much  or  too  little,  §§  42,  43. 

when  a  wrong  return  day  is  named,  §  44, 

for  want  of  seal,  §  46. 

amendments  of,  §§  64-72. 

may  be  quashed,  §  73. 

defined,  §  73. 

must  be  executed  by  officers,  §  103. 
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Void  extents  are  those  in  which  the  statute  has  not  been  fully  complieekwith, 
§372. 

are  those  in  which  the  appraisers  are  disqualified,  §  374. 

are  those  in  which  defendant  has  no  opportunity  to  select  appraisers, 
§  375. 

are  those  made  for  too  great  a  sum,  §  381. 

errors  in  appraisement,  §  377. 

defective  returns,  §  384. 
Void  sales  are  those  made,  in  Indiana,  without  first  oflering  rents  and  profits, 
§  283. 

are  those  made,  in  Pennsylvania,  without  inquisition,  §  283,  note. 

are  those  made  without  appraisement,  §§  284,  339. 

are  those  made  for  less  than  two  thirds  of  appraised  value,  §  284. 

are  those  made  after  sunset,  §  287. 

are  those  made  at  wrong  place,  §  289. 

are  those  made  of  personalty  when  it  is  not  present,  §  290. 

are  those  made  of  personalty  when  part  sold  is  not  segregated,  §  290. 

are  those  made  for  the  benefit  of  sheriflfs  or  deputies,  §  292. 

are  those  made  en  masse  in  certain  states,  §  296. 

are  those  affected  by  fraudulent  combination  of  bidders,  §§  297,  342. 

are  those  made,  in  Kentucky,  to  collect  too  much,  §  308. 

are  those  made  on  satisfied  judgments,  §  339. 

are  those  made  privately,  §  339. 

are  those  made  in  defiance  of  the  directions  of  the  law  or  of  the  decree, 
§339. 

are  those  made  under  process  forbidden  to  issue,  §  339. 
Voidable  sales  are  those  made  without  proper  notice,  §§  285,  286. 

are  those  made  at  an  improper  time,  §  287. 

are  those  made  at  an  improper  place,  §  289. 

are  those  in  which  sheriffs  or  their  deputies  are  interested,  §  292. 

are  those  in  which  trustees  or  administrators  are  interested,  §  292. 

are  those  en  masse,  §  296. 

are  those  resulting  from  combination  among  bidders,  *§  297. 
Voluntary  transfers,  when  and  by  whom  may  be  disregarded  for  fraud, 
§  142. 

creditors  who  may  avoid,  §§  137,  137  a. 

presumed  to  be  void  as  against  existing  creditors,  §  142. 

when  not  fraudulent  nor  void,  §  142, 

rebutting  presumption  of  frauds  in,  §  142. 

subsequent  creditors  when  may  attack,  §  142. 

w 

Wages,  assignment  of  future,  when  valid,  §  170. 

when  not  subject  to  garnishment,  §§  132,  133. 

assignment  of,  before  earned,  §  170. 

injunction  against  levying  on  in  another  state,  §  20ft, 
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statutes  exempting  from  execution,  §  234. 

whether  exempt  from  a  judgment  for  wages,  §  234. 

exemption  of,   may  be    claimed    after   judgment    against    garnishee, 
§234. 
Wagon,  what  exempt  as,  §  228. 
Waiver  of  exemption  by  delay  in  claiming,  §  211. 

of  right  of  exemption,  §  214. 

of  right  of  exemption,  whether  irrevocable,  §  214. 

of  right  of  exemption  by  sale  or  mortgage,  §  214. 

of  right  of  exemption  by  fraudulent  acts,  §  214. 

of  right  of  exemption  by  agreement,  whether  valid,  §  216. 

of  benefit  of  exemption  laws,  form  and  substance  of,  §  216. 

of  homestead  exemption,  §§  239,  248. 

by  defendant,  of  acts  necessary  to  levy,  §  260. 

arising  from  executing  a  delivery  bond,  §  264. 

of  levy,  §§  271,  274. 

of  right  to  have  personal  property  first  levied,  §  279. 

of  benefit  of  appraisement  laws,  §  284. 

of  inquisition,  §  283,  note. 

of  right  to  vacate  execution  sale,  §  307. 

of  right  to  exact  compliance  with  redemption  laws,  §  314. 

of  defects  in  redeeming,  §  314  a. 

of  presentation  of  evidence  of  right  to  redeem,  §  319. 

of  right  to  object  to  redemption  not  made  in  money,  §  320. 

of  right  to  choose  an  appraiser,  §  37S. 

of  the  benefit  of  an  extent,  §  383. 
Waste,  remedy  of  purchaser  for,  §  349  a. 
Watch,  exemption  from  execution,  §§  226,  231. 

how  to  be  levied  when  on  defendant's  person,  §  255. 
Wearing  apparel,  when  and  to  what  extent  exempt,  §§  232,  255. 
Wife,  execution  against  her  property  for  her  husband's  debt,  §§  127,  186. 

execution  against  her  property  for  her  own  debt,  §  128. 

right  of  husband's  creditors  to  her  property,  §§  127,  186. 

interest  as  dowress,  when  subject  to  execution,  §  185. 

is  entitled  to  select  homestead,  §  240. 

abandonment  of  homestead  by,  §  248. 

injunction  to  restrain  sale  of  her  property,  §  437. 
Witnesses   in  supplemental  proceedings,  attendance,   how  procured, 
§404. 

what  and  when  may  be  required  to  answer,  §  404. 
Women,  when  entitled  to  homestead  exemption,  §  240. 

See  Married  Women. 
Writ  of  assistance  to  put  sequestrators  in  possession,  §  8  a. 

to  put  complainant  in  possession,  §  8  a. 

issue  of,  proceeding  to  obtain,  §  37  d. 

issue  of,  for  whose  benefit  may  be,  §  37  A. 
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in  favor  of  purchasers,  §  37  d. 

against  whom  may  issue,  §  37  d. 

who  may  be  dispossessed  under,  §  37  d. 

delay,  denial  on  account  of,  §  37  d. 

decree  need  not  direct  issue  of,  §  37  d. 

vacating  on  motion,  §  37  o. 

restoring  party  wrongfully  dispossessed,  §  37  c. 

notice  of  application  for,  37  e. 

to  put  purchaser  in  possession,  §  350. 

against  whom  may  issue,  §  350. 
Writ  of  attachment,  to  compel  obedience  to  decree,  §  8. 
Writ  of  error,  effect  as  a  supersedeas,  §  32. 
Writ  oZ  execution  in  chancery,  form  of,  §  47  a. 
Writ  of  fieri  facias  de  bonis  ecclesiastices,  §  8  a. 
Writ  of  habeas  corpus  cum  causus,  §  8  a. 

Writ  of  possession  for  specific  chattels,  when  justifies  taking  them  from 
strangers  to  the  writ,  §  254. 

return  on,  is  not  conclusive,  §  364. 

injunction  against  dispossessing  stranger  to  suit,  §  437  a. 

defined,  §  470. 

for  personal  property,  §  468. 

taking  possession  of  real  estate  without  a  writ,  §§  469,  470. 

issuing  of,  §  470. 

issuing  of,  obtaining  leave  of  court  for,  §  470. 

issuing  of,  must  be  during  the  term  recovered,  §  470. 

issuing  of,  must  be  within  year  and  a  day,  §  470. 

issuing  of,  scire  facias  to  authorize,  §  470. 

alia^  and  pluries  writs,  §  470,  477. 

not  to  issue  after  judgment  is  satisfied,  §  470,  477. 

form  of,  §  471. 

who  to  control  service  of,  §  472. 

how  officer  may  be  compelled  to  execute,  §  472. 

exacting  indemnity  before  executing,  §  472. 

equitable  control  of  the  court  over,  §  472,  476. 

indemnified  officer  must  execute,  §  472. 

return  day,  officer  may  execute  after,  §  473. 

power  and  authority  of  the  officer  in  executing,  §  473. 

attachment  against  persons  disturbing  officer,  §  473. 

officer  may  break  doors  to  execute,  §  473. 

how  to  be  executed,  §  474. 

authorizes  delivery  of  crops  and  fixtures,  §  474. 

who  may  be  dispossessed,  §  475. 

wife,  when  may  be  dispossessed  under,  §  475. 

restitution  after  wrongful  cV.spossession,  §  476. 

procoodingn  against  defendant  for  retaking  possession,  §  477. 
Writ  of  ssciuestrari  facias  de  bonis  ecclesiastices,  §  8  a. 
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Writ  of  sequestration  defined  and  described,  §  8  a. 

is  not  a  writ  of  execution,  §  125  a. 
Writs  to  enforce  decrees  in  equity,  §  8  a. 


Year  and  a  day,  execution  to  issue  within,  §  27. 

execution  issued  aftet,  net  void,  §§  59,  30. 

how  computed,  §  28. 

issue  of  alias  and  pluries  writs  after,  §§  51,  83. 

execution  quashed,  §  77. 
Yoke  of  oxen,  what  exempt  as,  §  227. 


